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i  PREFACE 


Upwards  of  fourteen  years  have  now  elapsed  since  the  publica- 
tion of  the  last  edition  of  Mr.  Ferguson's  valuable  work  on  the 
Common  Law  Procedure  Acts.    During  that  period  numerous 
cases  have  been  decided  both  in  this  country  and  in  England, 
affecting  the  practice  of  the  Superior  Courts  of  Common  Law, 
and  several  important  Statutes  relating  to  the  same  subject 
have  also  been  enacted.    Under  these  oircumstanoes  the  editors 
have  considered  that  a  new  treatise  on  the  Common  Law  Pro- 
cedure Acts  would  be  found  to  be  of  use,  and  they  have  accord- 
ingly prepared  the  present  work.     In  the  preparation  of  it, 
they  have  endeavoured  to  collect  the  reported  cases  bearing 
upon  the  several  sections  of  the  Acts  down  to  the  latest  period. 
They  have  also  added  an  Appendix  containing  the  General 
Orders  of  the  Superior  Courts,  and  a  collection  of  Statutes 
relating  to  the  law  of  evidence,  and  to  procedure  and  general 
matters,  which  they  considered  would  be  serviceable  in  practice. 
The  Common  Law  Procedure  Act  of  1870  will  be  found  in  the 

Digitized  by  VjOOQLC'r 


iv  Preface. 

body  of  the  work,  and  the  several  cases  relating  to  the  practice 
under  it  have  been  referred  to  in  the  notes. 

In  conclusion,  the  Editors  have  to  acknowledge  the  assist- 
ance they  have  derived  from  the  text  books  on  various 
branches  of  the  law,  and  have  also  to  express  their  thanks 
for  numerous  suggestions  communicated  to  them  by  several 
friends  during  the  progress  of  the  work. 

July,  1 87 1. 
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ADDITIONS  AND  CORRECTIONS. 


Page  4,  line  12,  for  "  83  &  84  Vict,  a  103,"  read  "  33  &  34  Vict  c.  109." 

16,  for  " post,  in  the  Appendix,"  read  "pott.  p.  368." 

80, 36,  add  :— It  has  however  been  held  in  Kelly  v.  Dixon  (Q.  B.,  M.  T.,  1870,  not  yet 

reported),  that  the  Court  has  jurisdiction  under  the  above  section  to  allow 
a  defendant  out  of  the  jurisdiction  to  be  served  with  the  writ  of  summons  and 
plaint,  through  the  post  office  or  otherwise,  even  in  cases  where  the  defendant 
has  no  agent  resident  within  the  jurisdiction. 

50, 9, 10,  for  "post,  in  the  Appendix,"  read  "post,  p.  868." 

145, 29,  for  M27?»  read  "  207.'f 

184, 14,  add  .-—In  Lona  v.  Mooney  (Ex.  T.  T.  1871,  not  yet  reported),  the  executors  of  a 

deceased  plaintiff  having  obtained  a  conditional  order  for  leave  to  enter  a 
suggestion  under  the  above  section,  which  order  was  duly  made  absolute, 
filed  the  suggestion,  and  marked  judgment  without  serving  the  defendant 
with  a  copy  of  the  suggestion  or  notice  of  filing ;  and  the  Court  on  a  motion 
to  set  aside  the  judgment  for  irregularity  held  that  the  judgment  was  regularly 
marked. 

187, 10,  for  "  verdict,"  read  "judgment" 

227, 15,  for  "one  several,"  read  "one  of  several." 

235, 10  from  bottom,  for  "  suggestion,"  read  "question," 

289, 4  from  bottom,  for  "  partly,"  read  "  party." 

318, 13,  add :— In  Kenna  v.  Connor  (C.  P.  T.  T.  1871,  not  yet  reported),  the  party  ap- 
pealing having  delayed  in  furnishing  the  case  for  appeal,  after  having  given 
bail,  the  Court  made  an  order  requiring  him  to  state  the  case  within  twelve 
days. 

«_  337,  _  5,  add:— Where,  after  an  order  to  attach  a  debt  due  to  the  defendant  had  been 
obtained,  but  before  an  order  to  pay  was  made,  the  plaintiff  issued  a  ca,  so, 
under  which  the  defendant  was  arrested,  it  was  held,  per  Keogh,  J.,  that  the 
ca.  sa.  was  regular,  and  a  morion  to  discharge  the  defendant  was  therefore 
refused  (Speer  v.  Brcnnan,  C.  a  T.  V.  1871.  not  yet  reported). 

872,—  *,add:— L.R6Ex,35. 

Uiv,  —  8  from  bottom,  for  "  31st,"  read  "  38th." 
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THE 

COMMON  LAW  PROCEDURE  AMENDMENT  ACT 

(IRELAND),  1853. 
16  &   17  VICT.   Cap.    113. 


An  Act  to  amend  the  Procedure  in  the  Superior  Courts  of 
Common  Law  in  Ireland.       [20th  August,  1853.] 

WHEREAS  it  is  expedient  to  simplify  and  amend  the 
course  of  procedure  as  to  the  process,  practice,  plead- 
ings, and  evidence  in  the  Superior  Courts  of  Common  Law 
in  Ireland,  so  as  to  make  the  same  less  dilatory  and  expensive, 
and  to  prevent  substantial  justice  from  being  defeated  by 
reason  of  the  variety  of  forms  of  action,  and  the  technicalities 
and  prolixity  of  pleadings,  and  the  unnecessary  length  of 
records,  and  to  consolidate  the  provisions  of  several  Statutes 
and  rules  of  Court  relating  to  such  proceedings  :  Be  it 
therefore  enacted  by  the  Queen's  Most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament  - 
assembled,  and  by  the  authority  of  the  same,  as  follows : 

1.  The  provisions  of  this  Act  shall  come  into  operation  Commence, 
on  the  first  day  of  January,  one  thousand  eight  hundred  and  mentofAct- 
fifty-four. 

2.  In  citing  this  Act  in  any  instrument,  document,  plead-  snort  title  ©f 
ing,  proceeding,  or  Act  of  Parliament,  it  shall  be  sufficient  Act* 
designation  to  use  the  expression,  "  The  Common  Law  Pro- 
cedure Amendment  Act  (Ireland),  1853." 

B 
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The  Common  Law  Procedure  Act,  1853. 


How  far  the 
fanner  Acts 
are  repealed. 


Re^ai  of  3.  From  and  after  the  commencement  of  this  Act,   the 

urmer  c  severai  Acts,  and  parts  of  Acts,  set  forth  in  the  Schedule  A. 
to  this  Act  annexed,  so  far  as  the  said  Acts,  or  parts  of 
any  Act,  relate  to  personal  actions,  or  actions  of  ejectment 
in  the  Superior  Courts  of  Law  in  Ireland*  and  no  further  or 
otherwise,  and  to  the  extent  to  which  such  Acts,  or  parts  of 
Acts,  are  by  such  Schedule  expressed  to  be  repealed,  are 
hereby  repealed  (a),  except  as  to  anything  done  before  the 
commencement  of  this  Act,  and  except  so  far  as  may  be 
necessary  for  the  purpose  of  supporting  and  continuing  any 
proceeding  heretofore  taken  upon  any  action  brought  before 
the  commencement  of  this  Act,  and  except  as  to  the  recovery 
or  application  of  any  penalty  for  any  offence  which  shall  have 
been  committed  before  the  commencement  of  this  Act. 

(a)  The  effect  of  this  section  is  to  repeal  the  several  Acts  specified  in  the 
Schedule  so  far  only  as  they  relate  to  the  form  of  action  and  procedure,  but 
to  leave  untouched  any  right  of  action  created  thereby.  Accordingly,  it  has 
been  held  that,  although  this  section  purports  to  repeal  the  6  Anne,  c  i  o, 
s.  23  (Ir.),  by  which  an  action  of  account  is  given  to  one  tenant  in  common 
against  his  co-tenant,  such  tenant  in  common  may  still  bring  an  action  for 
not  accounting  against  his  co-tenant  {Kearney  v.  Kearney,  13  Ir.  C.  L.  R. 
314;  Qarnett  v.  Cullcn,  8  Ir.  Jur.  N.  S.  154). 

With  respect  to  the  interpretation  of  words  in  this  Act  : 

iionTeta~  4*  *n  tne  constructi°n  °f tn*8  Act  tne  wora*  "  Court"  shall 
]>.fci6Vict.  be  understood  to  mean  any  one  of  the  Superior  Courts  of 
c.  70,  a  227.  Qommon  Law  at  Dublin,  in  which  any  action  is  brought  ; 
and  the  word  "  Judge"  shall  be  understood  to  mean  a  Judge 
or  Baron  of  any  of  the  said  Courts ;  and  the  word  "  Master" 
shall  be  understood  to  mean  a  Master  of  any  of  the  said 
Courts  ;  and  the  word  "  action"  6hall  be  understood  to  mean 
any  personal  action  brought  in  any  of  the  said  Courts  ;  and 
no  part  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
nor  the  Islands  of  Man,  Guernsey,  Jersey,  Alderney,  or  Sark, 
nor  any  islands  adjacent  to  any  of  them,  being  part  of  the 
dominions  of  her  Majesty,  shall  be  deemed  to  be  "beyond 
the  seas"  within  the  meaning  of  this  Act ;  and  the  word 
u  county"  shall  be  taken  to  extend  to  and  include,  where 
necessary  and  consistent,  any  city,  county  of  a  city,  or  county 
of  a  town  or  city,  and  county  of  any  place,  as  the  case  may 
be  ;  and  the  word  "  party"  or  "  person"  shall  extend  to  and 
include  anv  corporation  or  other  public  body  ;  and  the  word 
**  affidavit"  shall  include  an  affirmation  or  declaration  made 
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by  any  person  who  is  empowered  to  give  evidence  by  affir- 
mation or  declaration  in  lieu  of  oatb  ;  and  no  provision  re- 
quiring the  affidavit  of,  or  any  act  to  be  done  by  the  attorney, 
or  the  signature  of  attorney  or  counsel,  or  service  on  the 
attorney,  shall  apply  to  cases  where  the  plaintiff  or  defendant 
shall  sue  or  defend  in  person,  but  all  such  acts  shall  be  done 
by,  and  notices  given  to  the  party  so  suing  or  defending  in 
person ;  and  wherever  in  this  Act,  in  describing  or  referring 
to  any  person  or  party,  matter  or  thing,  any  word  importing 
the  singular  number  or  masculine  gender  is  used,  the  same 
shall  be  understood  to  include  and  shall  be  applicable  to 
several  persons  and  parties  as  well  as  one  person  or  party, 
and  females  as  well  as  males,  and  bodies  corporate  as  well  as 
individuals,  and  several  matters  and  things  as  well  as  one 
matter  or  thing,  unless  it  otherwise  be  provided,  or  there  be 
something  in  the  subject  or  context  repugnant  to  such  con- 
struction. 

With  respect  to  the  forms  of  action,  and  the  manner  of  Form*  of 
commencing  them:  %%££ 

tnent. 

5.  The  special  forms  of  personal  actions  heretofore  used        — 
shall  not  be  necessary,  and  it  shall  be  sufficient  in  the  sum-  i.f^ronai"" 
mons  and  plaint  hereinafter  mentioned  to  state  a  cause  or  Sighed 
ground  of  action  good  in  substance,  according  to  the  pro- 
visions of  this  Act,  without  framing  the  statement  in  any  ja&icvict. 
particular  form,   as  formerly  used   or   known,   such   as   of  c-  76«  •• 3- 
assumpsit,  account,  debt,  covenant,  detinue,  trespass,  trespass 
on  the  case,  trover,  or  replevin  (b). 

(6)  By  this  and  the  following  section  the  old  forms  of  personal  actions  are  Personal 
abolished,  and  in  their  place  a  new  action,  called  a  "  personal  action"  is  *°  on*' 
substituted,  which,  by  sect.  8,  is  to  be  commenced  by  a  writ  of  summons 
and  plaint 

Although,  however,  the  forma  of  personal  actions  have  been  abolished,  the 
distinction  between  the  different  causes  of  action,  upon  which  the  old  forms 
were  founded,  must  be  carefully  attended  to  in  framing  the  summons  and 
plaint,  as  such  distinction  is  often  the  test  of  substantial  liability  {Shur- 
rod  v.  Ltndon  #•  &  W-  Railway  Co.,  4  Ex.  580).  Accordingly,  if  it  be 
uncertain  whether  the  cause  of  action  relied  on  be  in  trespass  or  in  case,  the 
summons  and  plaint  ma}'  be  set  aside  (Harrington  v.  Murphy,  3  lr.  L.  T. 
407  ;  Allen  v.  M'Coombe,  8  lr.  Jur.  N.  8.  310).  So  also  a  count  in  debt 
for  unliquidated  damages  has  been  set  aside  (Inglis  v.  M' Blaine  >  10  lr.  Jur. 
N.  S.  J 19)  ;  and  see  Sracegirdle  v.  Minks,  9  Ex.  361. 
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One  form  per-  6.  The  right  to  recover  any  debt  or  damages  or  personal 
and  action  of  chattel,  in  respect  of  any  matter  of  contract  or  of  tort,  or 
ejectment.  taking  or  detention,  which  might  have  been  heretofore  the 
subject  of  any  action  of  debt,  covenant,  assumpsit,  account, 
trespass,  trespass  on  the  case,  trover,  replevin,  or  detinue, 
shall  and  may  be  enforced  in  an  action  to  be  called  a  "  a  per- 
sonal action  ;  and  all  actions  of  "  ejectment "  shall  henceforth 
be  commenced  and  prosecuted  in  the  manner  hereinafter  pro- 
vided ((?). 

Heal  actions.  (c)  The  section  provides  for  personal  actions  only ;  and  accordingly  actions 
of  right  of  dower,  dower,  and  qvare  impedit,  continued  until  recently  to  be 
commenced  and  prosecuted  as  formerly.  By  the  33  &  34  Vict,  c  109,  how- 
ever, such  actions  are  now  to  be  commenced  by  a  writ  of  summons  and 
plaint  in  the  same  manner  as  an  ordinary  action.  As  to  the  form  of  the  sum- 
mons and  plaint  in  such  an  action,  and  the  subsequent  proceedings  therein, 
see  the  Act  post,  in  the  Appendix. 


Court  to  have 
like  jurisdic- 
tion as  here- 
tofore. 


7.  The  Court,  or  any  Judge  thereof,  shall  have  and  exer- 
ci>-e,  in  and  about  any  matter  brought  before  such  Court  or 
Judge,  in  any  such  personal  action  or  action  of  ejectment, 
under  the  provisions  of  this  Act,  the  same  jurisdiction, 
power,  authority,  and  discretion,  to  all  intents  and  purposes, 
as  such  Court  or  Judge  could  have  exercised  in  an  action  for 
the  same  purpose  instituted  in  the  manner  heretofore  used ;  and 
all  orders  and  judgments  of  the  said  Court  or  Judge  (d)  may  be 
enforced  by  the  same  process,  and  shall  be  subject  to  review 
by  a  Court  of  Error,  in  the  same  manner  in  all  respects, 
except  as  herein  provided,  as  if  the  same  had  been  made  in 
an  action  instituted  as  heretofore  used. 


When  appeal 
lies  from  a 
Judge  in 
chamber. 


(d)  An  order  of  a  Judge  in  Chamber  is  also  subject  to  review  by  the 
Court  in  the  same  cases  that  it  might  have  been  reviewed  previous  to  the 
Act;  and  it  may  therefore  be  useful  to  state  here  when  an  appeal  lies  from 
the  decision  of  a  Judge  in  Chamber.  As  a  general  rule,  an  appeal  lies  in 
every  case,  even  where  the  original  jurisdiction  to  make  an  order  is  conferred 
by  Statute  upon  a  Judge,  and  no  mention  is  made  of  the  Court  {Fowler  v. 
Churchill,  1  Dowl.  N.  S.  562  ;  Brown  v.  Bamford,  9  M.  &  W.  42 ;  Grady 
v.  Hart,  3  Ir.  C.  L.  R.  522).  But  if  the  Judge  refuses  to  make  an  order,  the 
Court  cannot  make  it  on  nppeal,  if  the  Statute  confers  the  original  jurisdic- 
tion upon  the  Judge.  In  such  a  case,  however,  the  Court  may  rescind  the 
Judge's  order  refusing  the  application  (Wearing  y.  Smith,  9  Q.  B.  1024). 
No  appeal  lies  where  the  matter  is  left  entirely  to  the  discretion  of  the 
Judge  (Burman  v.  Howard,  25  L.  J.  Ex.  289;  TomJinson  v.  Goatly, 
LR.i  C.  P.  230) ;  nor  where  the  appeal  is  sought  to  be  brought  upon  a 
mare  question  of  costs  (Davy  v.  Brown,  1  Bing.  N.  C.  460) ;  except  in 
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an  extreme  and  clear  case  (Teggin  v.  Langford,  10  M.  k  W.  566  ;  //ar- 
grave,  v.  II olden,  3  Dowl.  176). 

Where  an  order  has  been  made  by  a  Judge,  the  course  to  be  adopted  by  a  How 
party  dissatisfied  with  it,  is  to  move  to  vary  or  set  aside  the  order  so  made  brought. 
(Cator  v.  Flattery,  8  Ir.  Law.  Hep.  117).  And  in  such  a  case  the  notice  of 
motion  should  state  the  grounds  on  which  it  is  sought  to  vary  the  order : 
1 31  6.  Ct  1854.  If,  on  the  other  hand,  the  Judge  has  refused  to  make  an 
order,  the  course  is  to  renew  the  application  to  the  Court,  which  cannot  be 
done,  however,  where  the  Judge  possesses  the  original  jurisdiction  (  Wearing 
v.  Smith,  ubi  supra).  -\ 

The  same  affidavits  and  other  materials  as  were  used  before  the  Judge  What  affi.ia- 
should  be  used  upon  the  application  to  the  Court ;  and  in  Boshell  v.  Anderson,  ^^^  bu 
6^Ir.  C.  L.  R.  1,  the  Court  held  that  no  further  affidavits  could  be  employed ; 
and  see  Alexander  v.  Porter,  1  Dowl.  N.  S.  299.     It  has,  however,  been 
frequently  held  that  further  affidavits  may  be  used  (Gibbons  v.  Spalding,  1 1 
M.  &  W.  174 ;  Pike  v.  Davis,  6M.&W.  546). 

When  the  party  appealing  succeeds,  he  gets  no  costs  of  the  appeal  (Bodo-  Costa. 
eanaehi  v.  Soderholm,  3  Ir.  C.  L.  R.  531  ;  Hargrove  v.  E olden,  3  Dowl. 
176). 

8.  All  such  personal  actions,  whether  brought  by  or  against  Actions  toi»3 
any  person  entitled  to  the  privilege  of  peerage  or  of  Parlia-  Sywrftof 
ment,  or  of  the  Court  in  which  the  action  shall  be  brought,  JSJ^Satat. 
or  of  any  other  Court,  or  to  any  other  privilege,  or  by  or 
against  any  corporation  or  incorporated  body  or  company,  or 
by  or  against  any  other  person,  shall  be  commenced  by  a 
writ  of  summons  and  plaint,  according  to  the  form  marked 
No.  1  in  the  Schedule  B.  to  this  Act  annexed,  and  which 
shall  be  called  a  "  writ  of  summons  and  plaint"  (e),  and  shall 
be  authenticated  by  the  common  seal  of  the  said  superior 
Courts,  to  be  thereunto  set  by  the  Clerk  of  the  Writs  (/), 
who  shall  not  be  required  to  sign  such  writ,  but  shall  enter 
the  particulars  thereof  in  the  book  to  be  kept  for  that  pur-  is  &  u  Vict. 
pose,  at  the  time  of  sealing  thereof,  and  such  writ  shall  bear  c-78»s-  *• 
date  of  the  day  on  which  it  shall  be  sealed  {g),  and  may  be 
sued  out  at  any  time,  notwithstanding  any  privilege  (h). 

(e)  This  and  the  following  sections  provide  for  the  form  of  the  summons  Indoree- 
and  plaint.     It  must,  when  the  plaintiff's  demand  is  for  a  debt  or  liquidated  JuStf.0"    V 
sum,  be  indorsed  with  the  particulars  of  the  demand  (sect  11).     It  must 
also  contain  or  be  indorsed  with  the  name  and  place  of  abode  of  the  attorney 
suing  it  out,  or  of  the  plaintiff,  if  he  sues  in  person.     And,  in  add i ton,  the 
7th  G.  O.,  1854,  and  1st  G.  0.  of  22nd  January,  1856  (which  see),  require 
certain  other  indorsements  to  be  made  upon  the  plaint.     An  omission  of  any 
of  these  indorsements  is  an  irregularity  for  which  the  writ  may  be  set  aside 
or  ordered  to  be  amended  (Powell  v.  Price,  3  Ir.  C.  L.  R.  232  ;  Fitzgerald  How  irregu- 
v.  Brown,  3  Ir.  C.  L.  R.  253) ;  and  the  filing  of  the  plaint  is  not  a  fresh  step*  Jjrtty  taken 
after  knowledge  of  the  irregularity,  within  the  meaning  of  the  179th  G.  0.,  *dTanta&C0  • 
1 854.  A  notice  of  motion  to  set  aside  the  writ  for  such  an  irregularity  should 
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specify  the  irregularity,  1796.0.,  1854;  and  the  motion  should  not  le 
made  until  the  writ  isfiled  (O'Brien  v.  Taylor,  2  Ir.  Jur.  N.  S.  53). 

In  addition  to  the  indorsements  spoken  of  above,  the  writ  will  in  certain 
particular  cases  require  to  be  specially  indorsed.  When  issued  under  the 
Summary  Procedure  on  Bills  of  Exchange  Act,  it  must  contain  the 
notice  directed  by  that  Act.  If  the  plaintiff  claims  a  writ  of  injunc- 
tion under  the  C.  L.  P.  Act,  1856,  sect.  81,  it  must  be  indorsed  with  the 
notice  mentioned  in  sect.  82  of  the  Act.  And  see,  as  to  the  delivery  of  parti- 
culars with  the  plaint,  sect  1 1,  note  (q),  post. 

They writ  should  follow  the  form  given  in  the  schedule  to  the  Act,  with 
such  dangee  as  the  circumstances  of  the  case  may  require.     As  to  the  con- 
sequences of  any  error  or  omission  in  the  plaint  or  the  copy  of  it  served,  see 
jwst,  sect.  16,  and  the  notes  thereto. 
Can?c8nf  fy  lb*  34th  6.  O.,  1854,  each  cause  of  action  in  a  plaint  should  be  com- 

Hction  in         menced  in  a  new  paragraph ;  and  therefore,  where  in  a  summons  and  plaint 
paraoipiis      tne  monev  counts  did  not  commence  in  a  new  paragraph,  the  plaint  was 
*  ordered  to  be  amended  at  the  plaintiff's  cost  M'Antdty  v.  Santa,  13  Ir. 

C.  L.  R.  Ap.  40).     See,  however,  Redmond  v.  Butler,  4  Ir.  C.  L.  R.  287. 
A  sealed  writ       (/)  When  a  writ  of  summons  and  plaint  has  been  sealed,  it  cannot  be 
cannot  be       altered  without  the  leave  of  the  Court  (Freeman  v.  Keliett,  8  Ir.  C.  L.  R. 
"uUeave7.*1*1     <2;  4°  G.  0.  1 854).     A  mere  misprision  may,  however,  it  would  seem, 
be  corrected  without  the  order  of  the  Court,  provided  the  correction  be  made 
on  the  day  the  writ  is  issued ;  and,  therefore,  where  a  summons  and  plaint  in 
ejectment  was  issued,  the  venue  in  the  margin  of  which  was  incorrect, 
although  the  county  in  which  the  lands  lay  was  correctly  stated  in  the  body 
of  the  plaint,  and  the  mistake  was  corrected  on  the  same  day  without  the 
order  of  the  Court,  and  the  writ  resealed,  it  was  held  that  the  correction 
without  order  did  not  vitiate  the  further  proceedings  in  the  action  (Hanbury 
v.  Jones,  15  Ir.  C.  L.  R.  442).    Where  an  alteration  is  made  in  a  writ  after 
^Tbe11?©^  9ea,m&  and  before  service,  it  must  be  resealed  before  it  can  be  served  (Cooper 
leafed.     e      v.Kirby,  Long.  &  Town.  677) ;  unless  the  alteration  has  been  made  in  pur- 
suance of  an  order,  or  by  leave  of  the  Court  or  a  Judge  (Brown  v.  Fnllerton, 
1 3  M.  &  W.  557)*     But  if  the  opposite  party,  after  notice  of  the  alteration, 
allows  the  proceedings  to  go  on,  he  cannot  afterwards  move  to  set  them  aside 
(Freeman  v.  Keliett,  ubi  supra  ;  Stagers  v.  Sanson,  2  Dowl.  745). 

iff)  Notwithstanding  the  above  enactment,  when  a  writ  is  amended  and 

which™'"       resealed,  the  date  need  not  be  altered  to  make  it  correspond  with  the  time  of 

amended         resealing  (Gibson  v.  Vorley,  7  E.  &  B.  49 ;  Lalor  v.  Bland,  8  Ir.  C.  L.  R. 

writ  runs.        ,  t^     ^nd  where  a  writ  was  amended  by  substituting  the  real  for  the 

nominal  defendant,  it  was  ruled  that  the    commencement  of  the  action 

reckoned  from  the  date  of  the  writ  and  not  from  the  amendment  (Coombs  v. 

Bristol  A>  Exeter  Railway  Co.,  1  F.  &  F.  206). 

The  Court  has  no  power  to  antedate  a  writ,  even  to  prevent  the  operation 
of  the  Statute  of  Limitations  (Clark  v.  Smith,  2  H.  &  N.  753). 

(A)  The  section  does  not  obviate  the  necessity  of  giving  notice  of  action  in 
cases  required  by  statute  (sect.  19).  So,  also,  if  the  action  be  brought  against 
a  magistrate,  the  writ  may  be  set  aside  in  cases  falling  within  12  Vict,  c  16, 
s.  7  (Lalor  v.  Bland,  8  Ir.  C.  L.  R.  1 15). 

and  deacrip-  .  9.  In  every  6uch  writ  of  summon 8  and  plaint,  and  copy 
tie? to  bT"  thereof,  the  names  of  the  plaintiff  and  defendant  (•),  the 
mentioned     place  of  residence  of  the  plaintiff,  and  the  place  of  residence 

in  writ.  *  r  r 
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or  supposed  residence  or  last  known  residence  of  the  de- 
fendant (/),  and  such  designation  or  description  of  the 
parties  respectively  as  the  plaintiff  or  his  attorney  may  be 
able  to  give  (k)  shall  be  mentioned,  and  6uch  writ  shall  con-  c°76,&4 
tain  the  names  of  all  the  defendants,  and  shall  not  contain 
the  name  or  names  of  any  defendant  or  defendants  in  more 
actions  than  one. 

(i)  A  misnomer  was  formerly  ground  for  a  plea  in  abatement,  bat  now  Conse- 
nnder  3  &  4  Vict,  c  105,  s.  40,  such  a  defence  cannot  be  pleaded,  and  the  2Sa"omer  * 
defendant' 9  course  in  such  a  case  is  to  point  out  the  misnomer  by  notice  to 
the  other  side  pursuant  to  sect  84,  post,  and  follow  up  such  notice,  if  neces- 
sary, by  an  application  to  the  Court  Unless,  however,  the  misnomer  is 
calculated  to  mislead,  it  would  be  considered  as  only  a  technical  error  under 
sect  16,  and  the  Court  would  refuse  to  set  the  writ  aside  {Dunne  v.  Gray,  6 
Ir.  Jur.  0.  S.  138).  A  misnomer,  however,  if  not  corrected,  may  cause  con- 
siderable embarrassment  after  judgment  has  been  entered  up  (Pattison 
v.  MClaUhy,  2  Law  Rec.  N.  S.,  8  ;   Williams  v.  Lowe,  6  Ir.  Jur.  O.  S. 

ii5). 

If  a  party  suffer  judgment  to  be  obtained  against  him  by  a  wrong  name,  Judgment 
his  goods  may  be  taken  in  execution  under  a  writ  sued  out  against  him  by  ^Inst  per- 
thatname  {Furlong  v.  Handcock,  Hay.  &  Jon.  244).  son  by  a 

By  3  &  4  Vict.  c.  106,  s.  41,  in  an  action  on  a  written  instrument  it  is  wrong  name. 
sufficient  to  designate  the  Christian  names  of  any  of  the  parties,  by  any  con-   Contraction 
tractions  thereof  used  in  the  written  instrument     See  further  on  the  sub-   J^Son  on a*" 
ject  of  misnomer,  Ch.  Arch.  Pr.  12th  Ed.  p.  167,  and  the  notes  to  sect.  84,  written 
post.  instrument. 

( j)  If  the  residence  of  the  plaintiff  or  defendant  be  miadescribed,  and  the   Consequence; 
defendant,  in  consequence  is  misled  or  prejudiced—as,  for  instance,  if  thede-   Jjm^jfjj£rip" 
scription  in  the  summons  and  plaint  represents  the  plaintiif  and  defendant  as  sidence. 
residing  in  different  Civil  Bill  jurisdictions  in  cases  falling  within  section 
97  of  the  Common  Law  Procedure  Act  1856 — the  defendant  may  apply  to 
have  the  writ  set  aside  or  amended  (Adams  v.  O'Brien,  5  Ir.  Jur.  O.  S.  40  ; 
Silk  v.  Armstrong,  Ir.   R.  2  C.  L.   155,  in  which    case    the  action  was 
brought  under  the  Summary  Procedure  on  Bills  of  Exchange  Act).  The  appli- 
cation to  set  the  writ  aside  should  be  made  within  a  reasonable  time  (Boche  v. 
Wilson,  3  Ir.  C.  L.  R.  252).     In  Curry  v.  Johnson,  2  Ir.  C.  L.  R.  641, 
where  the  residence  of  the  plaintiff  was  altogether  omitted,  the  Court  refused 
the  plaintiff  leave  to  amend. 

As  to  what  constitutes  a  residence,  it  would  seem  that  the  house  in  which  What  is  a 
a  person  resides  with  his  family,  and  sleeps,  and  not  the  house  at  which  be  residence* 
transacts  his  business,  is  his  "residence"  (Tom  v.  Nagle,  13  Ir.  C.  L.  R.  App. 
38),  with  which  compare  Wright  v.  Brown,  1  Ir.  L.  T.  102.  But  it  would 
also  appear  that  an  office  or  place  of  business  is  a  "  residence"  within  the 
meaning  of  sect.  97  of  the  C.  L.  P.  Act,  1856.  Thus  in  D'Arcy  v.  Hastings, 
10  Ir.  C.  L.  R.  App.  24,  where  plaintiff  had  an  office  within  the  same  Civil 
Bill  jurisdiction  as  that  in  which  the  defendant  resided,  he  was  held  not 
to  be  entitled  to  any  costs,  the  action  being  one  of  contract,  and  the 
plaintiff  having  recovered  less  than  £20.  And  see  further  as  to  the  ques- 
tion of  "residence,"  sect.  97  of  the  C.  L.  P.  Act,  1856,  post;  and  Moffatt  v. 
M'Teman,  6  Ir.  Jur.  0.  S.  177  ;  Dawson  v.  Coleman,  15  Ir.  C.L.R. 
508. 
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Whore  cor-  A  corporation  is  to  be  considered  as  residing  where  it  carries  on  its  busi- 

ETc^8?dered  ne8S  {Taylor  y.  Crowland  Gat  Co.,  n  Ex.  i).     Thus,  a  company  formed 


as  residing. 


Description 
of  parties. 


for  the  manufacture  and  sale  of  goods  dwells  at  the  place  of  manufacture 
and  sale,  and  not  at  the  registered  office  of  the  company  (Keynsham  Blue 
Lias  Lime  Co.  v.  Baker,  2  H.  k  C.  729);  and  a  railway  company  is  to 
be  deemed  to  dwell  at  the  principal  office,  and  not  at  every  station  on  the  line 
(Adams  v.  Great  Western  Railway  Co.,  6  H.  &  N.  404). 

The  defendant  may,  after  judgment,  show  on  the  taxation  of  costs, 
that  the  residence  of  either  the  plaintiff  or  himself  is  incorrectly  described 
(D'Arcy  v.  Hastings,  10  Ir.  C.  L.  R.  App.  24  ;  Scott  v.  Bennett,  Ir.  R. 
3  C.  L.  217,  238,  240).  As  to  how  far  the  defendant  is  concluded,  when 
final  judgment  has  been  signed  for  debt  and  costs,  by  the  statement  of  his 
residence  contained  in  the  plaint,  see  M*  Kenna  v.  Sexton,  8  Ir.  Jur.  N.  S» 
216. 

(A)  The  Court  will  not  set  aside  a  writ  because  it  does  not  contain  any 
designation  or  description  of  the  parties,  unless  the  omission  be  calculated 
to  mislead  (Kelly  v.  Brophy,  5  Ir.  C.  L.  R.,  279  ;  Dunne  v.  Gray,  6 
Ir.  Jur.  O.S.  138).  • 


Form  of 
plaint 


10.  Such  summons  and  plaint  shall  contain  a  true  and  suc- 
cinct statement  of  the  plaintiff's  cause  or  causes  of  action  (I) ; 
and  if  the  plaintiff  shall  sue,  or  the  defendant  be  sued,  other- 
wise than  in  his  own  right,  shall  also  state  the  character  in 
which  and  the  title  by  which  he  sues,  or  in  respect  of  which 
the  defendant  is  sued  (m),  and  shall  also  state  the  relief  which 
the  plaintiff  requires  (n),  and  the  venue  or  county  in  which 
he  proposes  to  have  any  issues  in  fact  tried  (0). 


Form  of 
plaint. 


Character  in 
which  action 
brought  to  be 
stated. 


How  stated  in 
actions 
brought  by 
assignees. 


(1)  This  section  does  not  prevent  the  plaintiff  from  haying  several  counts 
in  his  plaint  founded  on  the  same  cause  of  action,  provided  they  do  not  ap- 
pear to  have  been  unnecessarily  restated  with  a  view  to  embarrass  the 
defendant  (Harrison  v.  Lynch,  3  Ir.  C.  L.  R.  527).  As  to  what  consti- 
tutes a  true  and  succinct  statement  of  the  cause  of  action,  reference  must  be 
had  to  the  works  upon  pleading;  and  see  post,  sects.  53,  81,  and  83,  and  the 
notes  thereto.  In  Hunter  v.  Hunter,  Ir.  R.  3  C.  L.  138,  it  was  held  that 
in  an  action  against  executors  for  work  and  labour  done  for  their  testator, 
the  ordinary  indebitatus  count  was  sufficient,  although  part  of  the  agreement 
was,  that  the  work  was  not  to  be  paid  for  by  the  testator  until  the  happening 
of  an  event  which  did  not  happen  till  after  his  death.  As  to  the  necessity 
of  commencing  each  cause  of  action  in  a  new  paragraph,  see  note  («),  supra. 

(m)  The  character  in  which  the  plaintiff  sues  or  the  defendant  is  sued 
should  be  stated  in  the  body  of  the  plaint.  An  omission  in  this  respect  will 
not  be  cured  by  the  statement  in  the  title.  (Stephenson  v.  Quinn,  7  Ir.  C. 
L.  R.  314).  This  section,  however,  does  not  apply  to  actions  of  ejectment 
(SwantotiY.Goold,  9  Ir.  C.  L.  R.  234).  As  to  an  action  by  the  public  officer 
of  a  banking  company,  see  Murray  v.  Corny n,  11  Ir.  C.  L.  R.  239. 

In  a  writ  of  revivor  it  is  sufficient  to  describe  the  plaintiff  generally  as 
assignee  of  the  con  usee  (Stapleton  v.  Bergin,  4  Ir.  C.  L.  R.  421)  ;  and  so  also 
in  an  action  by  the  assignee  of  a  retorsion  upon  a  covenant  contained  in  a 
lease  {Lindsay  v.  CTNeill,  5  Ir.  C.  L.  K.  461,  per  Monahan,  C.  J.).     As 
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to  an  action  by  the  assignee  of  debts  due  to  a  bankrupt  under  sect.  291 
of  the  Bankruptcy  Act,  see  Moran  v.  Ward,  5  Ir.  Jur.  N.  S.  102). 

(n)  Where  the  plaintiff's  demand  is  for  a  debt  or  liquidated  sum,  the  Prayer  for 
prayer  for  judgment  should  state  truly  in  one  sura  the  amount  sought  to  be  ^'j!*6111!  t 
recovered:    1  G.  O.,  22nd  January,  1856;    and  see  Mordant  v.  Ryan,  5  Jun? truly*  * 
Ir.  Jur.  0.  S.  274;   Walkington  v.  Greer,  8  Ir.  Jur.  N.  S.  239,  as  to  the 
necessity  of  stating  truly  the  amount  claimed. 

In  replevin  it  would  appear  that  the  prayer  for  judgment  need  not  pray  a  ,Jlm1t.it 
return  of  the  goods,  as  the  goods  are  returned  by  the  process,  and  not  by  the  jj0^  JSSSx 
judgment  of  the  Court  (Gibbons  v.  At' Evilly,  Ir.  K.  1  C.  L  453).  of  replevin. 

The  plaintiff  cannot  recover  larger  damages  than  the  sum  mentioned  in  plaintiff  con- 
the  prayer  for  judgment  (Chevely  v.  Morris,  2  "Wm.  Bl.  1300),  unless  leave  Aned  by  sum 
to  amend  be  given.     And  see  Butler  v.  Tighe,  3  Law  Kec,  0.  S.  63,  in  named- 
which  case  a  blank  bad  been  left  in  the  prayer. 

If  the  plaint  shows  a  breach  of  an  entire  contract,  but  claims  damages  for  a  Partial 
partial  breach  only,  the  plaint  will  be  demurrable  {Blount  v.  Evans,  5  Ir.  JjJown 
C.  L.  R.  37 1 ;  Kingsley  v.  Eackett,  14  Ir.  C.  L.  R.  \% ). 

(o)  Where  the  venue  was  stated  as  "  City  of  Dublin,"  it  was  held  to  be  a  Description 
sufficient  statement  (Courtenay  v.  Blake,  8  Ir.  C.  L.  R.,  Ap.  49).     If  the  of  renuo- 
venae  be  omitted,  the  Court  will  give  leave  to  amend  the  omission  (Tuomey  Sj^JjS*0 
v.  Formey,  7  Ir.  Jur.  O.  S.  138). 

11.  The  particulars  of  the  plaintiff's  demand  (p),  where  Particulars 
the  same  shall  be  a  liquidated  or  money  demand  (q),  and  of  accredits  ' 
all  credits (r)  to  which  the  defendant  may  be  entitled,  and  J^J1* 
of  the  balance,  if  any,  claimed  by  the  plaintiff,  shall  be 
endorsed  on  the  summons  and  plaint,  and  on  the  copies 
thereof  for  service,  unless  a  detailed  statement  of  the  said 
particulars  shall  have  been  furnished  to  the  defendant  pre- 
viously, in  which  case  it  shall  be  sufficient  to  make  reference 
to  the  statement  so  furnished  (*),  and  to  mention  the  balance 
claimed  to  be  due  on  foot  thereof,  or  unless  the  said  demand 
shall  consist  of  so  many  items  or  particulars  that  they  can- 
not be  conveniently  endorsed  thereon,  in  which  case  the 
plaintiff  shall  cause  particulars  engrossed  on  parchment  to 
be  annexed  to  said  summons  and  plaint,  and  copies  thereof, 
on  parchment  or  paper,  to  be  annexed  to  the  copies  of  such 
summons  and  plaint  intended  for  service,  to  be  incorporated 
therewith  by  proper  reference  (*),  and  shall  cause  the  same  to 
be  served  on  the  defendant,  together  with  the  summons 
and  plaint,  and  such  endorsement  or  paper  annexed  shall 
be  considered  as  particulars  of  demand,  and  no  further 
or  other  particulars  need  be  delivered,  unless  ordered  by 
the  Court  or  a  Judge  (w) 

(p)  The   particulars   should  be  explicit  and  full,  so  as  to  afford  the  What  parti- 
defendant  an  opportunity  of  knowing  the  specific  demand  made.    And  the  cuiara  should 
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Should  not 
contain  tra- 
versable 
statement*. 


Plaintiff  re- 
stricted by 
his  parti- 
culars. 
Amendment. 
When  parti- 
culars must 
be  given. 


Payment  orl 
set  off  of 
which  parti- 
culars are 
given  need 
not  be 
pleaded. 


dates,  amount;  and  nature  of  the  items  sought  to  be  recovered,  and  of  the 
credits  allowed  should  be  specified  (Nemlle  v.  Gollock,  6  Ir.  Jur.  O.  S. 
232).  Thus,  where  an  item  was  described  as  money  paid  for  the  plaintiff, 
the  particular  was  held  insufficient  {Mahoney  v.  Falvey,  7  Ir.  Jur.  O.  S. 
131).  Where  the  defendant  is  not  in  a  position  to  be  conversant  with  the 
subject  matter  of  the  suit,  the  particulars  should  be  fuller  than  otherwise 
{Frichard  v.  Nehon,  16  M.  &  W.  7^  2).  If,  however,  in  consequence  of  the 
nature  of  the  demand,  or  from  ether  causes,  it  be  not  possible  for  the  plaintiff 
to  gives  the  dates,  &c.,  he  will  not  be  ordered  to  furnish  further  particulars 
{Curly  v.  Clarke,  8  Ir.  Jur.  N.  S.  13*  J  Redmond  v.  Broe,  7  Ir.  Jur.  N.  S. 
275),  unless,  of  course,  his  inability  arise  from  his  stating  a  case  in  the  plaint 
which  he  is  not  in  a  position  to  prove  {Mahoney  v.  Falvey,  ubi  supra). 
In  an  action  on  the  money  counts  the  plaintiff  need  not  specify  to  which  of 
the  counts  in  the  plaint  the  particulars  refer  {M'Quinness  v.  Meehan,  7  Ir. 
Jur.  N.  S.  13). 

The  particulars  should  not  contain  any  allegations  which  might  be  de- 
murred or  pleaded  to  if  contained  in  the  pleading  {Roche  v.  Coldough,  5  Ir. 
C.  L.  R.  538).  The  defendant's  course  under  such  circumstances  would  be 
to  apply  to  the  Court  by  motion,  but  he  should  not  demur  or  plead  to  such 
allegations  {Sigsworlh  v.  Farrell,  Ir.  R.  2  C.  L.  %2\). 

At  the  trial  the  plaintiff  will  be  confined  in  his  proof  by  the  particulars 
delivered.  The  plaintiff  may,  by  leave  of  the  Court  amend  the  particulars ; 
(sect  46).  He  may  also  obtain  leave  to  amend  them  at  the  trial  {Savage 
v.  Canning,  Ir.  R.  I  C.  L.  434)- 

(9).  As  to  what  is  a  liquidated  or  money  demand,  see  sect  96.  Although 
the  Statute  requires  an  indorsement  of  particulars  only  in  cases  of  a  liqui- 
dated or  money  demand,  yet  the  Court  may  order  particulars  in  other  cases, 
if  it  thinks  fit  so  to  do;  see  the  notes  to  sect  46,  pott.  In  actions  under  Lord 
Campbell's  Act,  9  &  10  Vict  c  93,  particulars  of  the  persons  on  whose 
behalf  the  action  is  brought,  and  of  the  nature  of  the  claim,  must  be  delivered 
with  the  plaint.  And  in  actions  for  breach  of  a  patent,  or  of  a  copyright,  parti- 
culars of  the  breaches  must  be  delivered.  An  omission  to  do  so  does  not, 
however,  render  the  plaint  demurrable  {Murphy  v.  Logan,  10  Ir.  C.  L.  R.  87). 
(r).  Where  a  payment  has  been  made  generally,  the  plaintiff  will  not  be 
ordered  to  specify  the  items  of  his  demand  to  which  the  payment  is  to  be 
appropriated  {Kelly  v.  Hoey,  1  Ir.  Jur.  N.  S.  394). 

By  the  42nd  G.  0.,  1854,  "  where  the  plaintiff,  to  avoid  the  expense 
of  a  "defence  of  payment  or  set-off,  shall  have  given  credit  in  the  particulars  of 
his  demand  for  any  sum  or  sums  of  money  therein  admitted  to  have  been 
paid  to  the  plaintiff,  or  which  the  plaintiff  admits  the  defendant  is  entitled  to 
set  off.  it  shall  not  be  necessary  for  the  defendant  to  plead  the  payment  or  set- 
off of  such  sum  or  sums  of  money.  But  this  rule  is  not  to  apply  to  cases  where 
the  plaintiff,  after  stating  the  amount  of  his  demand  states  that  he  seeks  to 
recover  a  certain  balance,  without  giving  credit  for  any  particular  sura  or 
sums,  or  to  cases  of  set  off  where  the  plaintiff  does  not  state  the  particulars  of 
such  set  off."  The  consequence  is,  that  if  the  plaintiff  claims  a  balance  only 
and  omits  to  give  particulars  of  the  credits  allowed,  be  will  be  considerably 
embarrassed  in  case  the  defendant  pleads  a  defence  of  payment  or  set  off 
founded  upon  the  credits  in  question. 

Where  particulars  of  the  credits  are  given,  and  the  defendant  notwith- 
standing pleads  them  again,  the  plaintiff  may  at  the  trial  show  that  the 
credits  pleaded  are  identical  with  those  already  given  credit  for  {Townson 
v.  Jackson,  13  M.  &  W.  374 ;  Eastwick  v.  Harmon,  6M.&W.  13). 
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(«)  If  the  plaintiff  in  bis  particulars  refers  to  an  account  furnUhed,  he  Referring  to 
may  1*  ordered  to  refurnish  it,  if  necessarv  (Steele  v.  Leudbetter,  3  1  r.  L.  R.   an  account. 

376). 

(I)  See  55th  CO.,  1854. 

(«)  If  the  plaint  is  not  indorsed  as  required,  it  may  be  set  aside  as  irregular  Plaint  irre  - 
(Smith  v.  Gilroy,  7  Ir.  Jur.  0.  S.  47  ;  Murphy  v.  Logan,  10  Ir.  C.  L.  R.  f$[**£"1 
87  ).  The  Court  would,  however,  in  such  a  case  give  leave  to  amend.  As 
to  setting  aside  a  judgment  marked  where  no  particulars  have  been  indorsed 
on  the  plaint,  see  Beatty  v.  Echlin,  2  Law  Bee.  N.  S.  115;  Betagh  v.  Jor- 
dan, 4  Law  Rec.  O.  S.  38 ;  which,  however,  were  cases  under  the  old  practice. 
In  such  cases  the  irregularity  would  be  considered  as  waived. 

12.  Every  writ  of  summons  and  plaint  shall  contain  or  be  writ  to  be 
endorsed  with  the  name  and  place  of  abode  of  the  attorney(v)  ^"name 
actually  suing   out  the  same,  and  in  case  no  attorney  shall  andabotte 

1  -i  •  1  >.       1  •,     1     11  •  1  of  attorney, 

be  employed  to  issue  the  writ,  then  it  shall  contain  or  be  en-  or  of  piaintiff 
dorsed  with  a  memorandum  expressing  that  the  same  has  u5?i6v"ict. 
been  sued  out  by  the  plaintiff  in  person,  mentioning  the  city,  c  u> *•  * 
town,  or  parish,  and  also  the  name  of  the  street  and  number 
(if  any)  of  the  house  of  such  plaintiff's  residence,  and  also,  in 
case  the  said  plaintiff  shall  not  reside  in  the  city  of  Dublin, 
mentioning  someplace  in  the  said  city  at  which  the  debt  may 
be  paid,  and  all  notices  and  other  proceedings  in  the  cause 
may  be  served  (w). 

(v)  The  object  of  the  indorsement  is  to  give  the  defendant  full  informs-  ffiftS^mt 
tion  as  to  the  place  where  he  may  go  for  the  purpose  of  settling  the 
action.  If  the  indorsement  be  omitted,  or  be  defective,  the  writ  will  be  set 
aside,  or  ordered  to  be  amended  (Ch.  Arch.  Pr.  12th  Ed.  p.  191 ;  Dempster 
v.  Vemon,  6  Ir.  Jur.  N.  &  366);  and  if  amended  at  the  plaintiffs  instance, 
it  will  have  to  be  re-served  (ibid.).  When  sued  out  by  a  firm  of  attorneys, 
the  name  of  the  firm  ought  to  be  indorsed  (Engleheart  v.  Eyre,  2  Dowl. 
145,  per  Patteson,  J.). 

(w)  If  the  residence  given  be  fictitious,  the  defendant  will  be  allowed  to  Where  a 
serve  any  notices  in  the  cause  by  posting  them  in  the  office  of  the  Court  and  Ji^nceta*" 
at  the  place  mentioned  in  the  plaint  (Ricky  v.  Crawford,  Ir.  R.  2  C.  L.  434).  given. 

13.  Every   attorney    whose  name  shall  be  mentioned  in  demand,  to" 
or  endorsed  on  any  writ  of  summons  and  plaint  issued  by  i^r*wri7i»l~ 
authority  of  this  Act  shall,  on  demand  in  writing  made  by  "^JfJ11" 
or  on  behalf  of   any  defendant,    declare  forthwith  whether  and  to  d^- 
such  writ  has  been  issued  by  him  or  with  his  authority  or  Jndlbodeof 
privity  (x)  ;  and  if  he  shall  answer  in  the  affirmative,  then  he  pi*»n«uf- 
shall  also,  in  case  the  Court  or  a  Judge  shall  so  order,  declare 

in  writing,  within  a  time  to  be  allowed  by  such  Court  or  \*%}l ™' 
Judge,  the  profession,  occupation,  or  quality,  and  place  of 
abode  of  the  plaintiff  (y),  on  pain  of  being  guilty  of  a  con- 
tempt of  the  Court  into  which  such  writ  shall  be  return- 
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able  («);  and  if  such  attorney  shall  declare  that  the  writ 

was  not  issued  by  him  or  with  his  authority  or  privity,  all 
15  a  16  vict.  Proceedings  upon  the  same  shall  be  stayed,  and  all  further 
c  76,  s.  7.       proceedings  taken  thereupon,  without  leave  of  the  Court  or 

a  Judge,  shall  be  deemed  irregular,  and  may  be  set  aside 

accordingly. 

X'slng  attor-        (x)  Where  an  attorney's  name  is  used  without  authority,  the  proceedings 

"ithoutau-     may  **  Mt  ft8ide' if  the  Court  think9  fit  to  do  »©. iu  P**"*  cf  staying  them 
thority.  (Hopwood  v.  Adams,  5  Burr.  2660;  Norton  v.  Curtis,  3  DowL  245).     If, 

on  the  other  hand,  an  attorney  institutes  proceedings  without  authority,  he 
will  be  ordered  to  pay  the  costs  (French  v.  French,  4  Law  Rec.  N.  S.  123  ; 
Doe  v.  Eyton,  3  B.  &  Ad,  785),  in  which  latter  case  the  attorney  had  inno- 
^  cently  acted  under  a  forged  power  of  attorney. 
t»ut7i?to  be*       GO  ^n  application  to  the  Court  for  this  purpose  should  be  made  within 
made.  a  reasonable  time.     It  should  appear  that  the  defendant  does  not  know  who 

the  plaintiff  is,  or  is  not  acquainted  with  the  other  particulars  mentioned  in 
the  section  ;  and  therefore,  in  a  case  where  the  Court  inferred  that  the  defen- 
dant was  acquainted  with  the  plaintiff's  residence,  an  order  was  refused 
(O'Brien  v.  Lema**t  1  Ir.  Jur.  N.  S.  140).  See  also  Riley  v.  Beatty,  6 
Ir.  L.  R.  100.  The  order  will  not  in  general  be  refused,  though  it  be 
sought  for  a  collateral  purpose,  as,  for  instance,  for  the  purpose  of  enforcing 
a  cross  claim  (Cox  v.  Bockett,  )8  C.  B.  N.  S.  239).  But  when  the  de- 
fendant avowed  that  he  sought  the  information  with  a  view  to  effect  the 
plaintiff's  arrest  on  a  criminal  charge,  the  Court  refused  an  order  (Harris  v. 
Holler,  19  L.  J.  Q.  B.  62).  So  also  where  the  application  was  made  after 
verdict,  the  Court  refused  to  make  the  order  (Hooper  v.  Har court,  1  H.  BL 
534> 

(x)  Where  the  plaintiff's  attorney  disobeyed  the  order  of  the  Court,  on 
motion  for  an  attachment,  he  was  ordered  to  pay  the  costs,  and  the  proceed-* 
ings  were  stayed  (Neal  v.  Holden,  3  DowL  493).  A  plaintiff  wilfully 
causing  his  attorney  to  deliver  a  false  address  is  guilty  of  a  contempt  (Smith 
v.  Bond,  13  M.  &  W.  594).  As  to  the  form  of  an  order  under  this  section, 
see  Malpu$  v.  Mudd,  3  H.  &  N.  246. 

Duplicates  of       *+•  ®ne  duplicate  or  more  of  such  summons  and  plaint 
i.iaint.  shall  be  sealed  with  the  seal  of  the  said  superior  Courts  by 

•     the  said  Clerk  of  the  Writs,  on  application  of  the  plaintiff  or 
his  attorney  (a). 

(a)  After  the  original  writ  is  issued  a  duplicate  writ  can  only  be  issued  by 
leave  of  the  Court  or  a  Judge. 

Inasmuch  as  the  original  writ  must  be  produced  at  the  time  of  service, 
it  will  be  often  convenient  to  issue  duplicate  writs  in  cases  where  the  defen- 
dant's residence  is  unknown,  or  there  are  several  defendants. 
Writs  for 

me^oTac"  15.  All  writs  of  summons  and  plaint  for  the  commence- 

iMued°inbe  -  ment  °f  acti°ns  *n  tne  sa^  Courts  shall,  by  the  Clerk  of  the 

tation  for  "  Writs,  be  entered  and  appropriated  to  the  several  superior 

courts?1*1  Courts  of  Law  in  rotation  by  twenty-fives,  that  is  to  say,  the 
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first  twenty-fire  for  the  Queen's  Bench,  the  second  twenty- 
fire  for  the  Common  Pleas,  and  the  third  twenty-fire  for  the 
Exchequer,  and  so  on  in  continuous  rotation  of  twenty-fires 
for  the  several  Courts,  so  as  to  produce  and  keep  up  an  equal 
distribution  of  such  writs  ;  and  all  subsequent  proceedings 
in  any  action  so  commenced  shall  be  had  and  taken  in  the 
Court  to  which  the  said  writ  shall  be  in  the  course  of  rotation 
appropriated,  and  shall  be  the  business  of  the  said  Court  and 
the  offices  thereof :  provided  always,  that  no  objection  on  No  objection 
the  ground  of  any  pririlege  possessed  or  claimed  by  any  de-  JJ^wJ^0' 
fendant  to  be  sued  in  any  particular  Court  shall  be  valid  in  be  roiid. 
any  such  action. 

16.  No  writ  of  summons  and  plaint   issued   under  the  Ko  writ  or 
authority  of  this  Act,  or  copy  thereof,  shall  be  treated  or  KJJuVon 
considered  as  inralid  on  account  of  any  rerbal  or  technical  accpnnt  of 

.  J  ,  ,       rerbal  or 

error  or  omission  in  the  same,  or  in  any  endorsement  on  the  technical 
same ;  and  it  shall  be  lawful  for  the  said  Superior  Courts  of  Smiioon. 
Law  respectively,  or  any  Judge  thereof,  to  decide  and  deter-  J*  *  J^icU 
mine,  on  any  application  respecting  such  error  or  omission, 
what  is  a  verbal  or  technical  error  or  omission  in  any  such 
writ  or  copy,  and  to  amend  or  authorize  the  amendment 
thereof,  or  to  set  aside  the  same  as  irregular  ;  but  all  errors 
or  omissions  which  have  not  a  manifest  tendency  to  mislead 
the  opposite  party  shall  in  all  cases  be  deemed  merely  verbal 
or  technical  (6), 

(b)  The  object  of  this  section  is  to  provide  that  the  proceedings  under  a  Object  of  the 
writ  of  summons  and  plaint  shall  not  be  void  in  case  of  an  error  or  omission  section. 
of  a  verbal  or  technical  nature  in  the  writ  or  copy  served,  and  to  give  the 
Court  power  to  amend  the  writ  and  also  the  copy,  if  it  thinks  fit  so  to  do,  in 
place  of  setting  the  proceedings  aside.  Formerly  the  Court  possessed  no 
power  of  amending  a  copy,  which  was  the  act  of  the  party  (Ecclet  v.  Cole, 
8  M.  &  W.  537),  although  it  might  amend  the  writ  itself!' 

Where  an  error  or  omission  amounts  merely  to  an  irregularity,  and  is  not  Irregularity 
such  as  to  render  the  writ  or  the  proceedings  under  it  void,  the  opposite  ""J*  *« 
party  must  take  advantage  of  the  irregularity  within  a  reasonable  time,  and  Sgc "f  withm 
before  a  fresh  step  is  taken  iu  the  action  with  knowledge  of  the  irregu-   a  reasonable 
larity  (179  G.  O.,    1854).     Thus,  in  Woodroffe  v.  Dim, dale,  5  lr.  Jur.  Ume' 
O.  S.  239,  the  copy  of  the  writ,  which  was  served  on  the  17th  February, 
omitted  the  name  of  the  Court,  and  the  defendant  having  on  the  2nd  April 
applied  to  set  the  proceedings  aside,  the  Court  refused  the  application. 

As  a  general  rule,  however,  such  an  error  or  omission  in  the  writ  or  copy  Conte- 
is,  where  advantage  is  taken  of  it  in  proper  time,  ground  for  setting  the  writ  ffiJJSIrtt™ 
aside,   unless  the  Court  gives  leave  to  amend,  which  it  generally  will  do. 
Thus,  where  the  copy  served  was  not  entitled  as  of  any  Court,  although  the 
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Omission  of 
date. 


Amending 
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Costa. 


Terms. 


To  prevent 
dnUAs  from 
abolition  of 
forms  of  ac- 
tum. 


A  rrest  on 
mesne  pro- 
cess. 


teste  pointed  out  the  Court  out  of  which  it  issued,  the  Court  required  it  to 
be  amended,  but  compelled  the  defendant  to  plead  within  a  limited  time 
{Cunningham  v.  0' Gorman,  4  Ir.  Jur.  N.  S.  221)  ;  and  see,  further,  as  to 
the  omission  of  the  name  of  the  Court  in  the  copy  of  the  writ,  Tucket/  v. 
McCarthy \  7  Ir.  C.  L.  K.  289 ;  and  as  to  such  an  omission  in  the  writ  itself, 
Stephenson  v.  Thorne,  2  D.  &  L.  230. 

Where  the  writ  as  filed  and  served  contained  no  venue,  the  Court  allowed 
the  writ  to  be  amended  (Tuomey  v.  Formey,  7  Ir.  Jur.  O.  S.  138)  ;  and  see 
Hanbury  v.Jonei,  15  Ir.  C.  L.  R.  442. 

As  to  an  error  or  omission  in  the  description  of  the  residence  or  designation 
of  the  parties,  see  sect.  9,  ante. 

Where  the  copy  of  a  writ  served  omitted  the  word  "sold,"  in  a  count  for 
goods  bargained  and  sold,  and  the  plaintiff  served  an  amended  copy,  calling 
on  the  defendant  to  plead  in  two  days,  after  which  he  marked  judgment,  the 
judgment  was  set  aside  (Holdbrooke  v.  Dymoke,  I.  R.  2  C.  L.  674).  The 
proper  course  would  have  been  to  obtain  leave  to  amend  the  copy  under  this 
section. 

Where  a  plaint  omitted  in  its  date  the  day  of  the  week,  leave  to  amend 
was  given  (  Worlington  v.  Meade,  6  Ir.  Jur.  O.  S.  246).  As  to  the  omission 
of  any  date,  see  Ball  v.  Hamlet,  3  Dowl.  188. 

Leave  to  amend  an  indorsement,  or  to  indorse  any  of  the  matters  which 
should  have  been  indorsed  upon  the  plaint  or  the  copy  of  it,  may  also  be  ob- 
tained (Dempster  v.  Vernon,  6  Ir.  Jur.  N.  S.  366). 

See,  further,  as  to  the  subject  of  amendment,  sect.  231,  post. 

If  the  plaintiff  applies  for  leave  to  amend  an  error  or  omission  of  the  de- 
scription in  question,  and  offers  the  defendant  proper  terms,  the  defendant 
will  not  get  the  costs  of  opposing  the  plaintiff's  application,  nor  will  he  get 
the  costs  of  a  motion  to  set  the  writ  aside.  (Tvomet/  v.  Formey,  7  Ir.  Jur. 
O.  S.  138). 

The  Court,  in  giving  leave  to  amend,  will  generally  fix  the  time  for  plead- 
ing ;  and  if  the  error  or  omission  was  such  that  the  defendant  could  not  have 
been  prejudiced,  it  will  compel  him  to  plead  within  a  limited  time  (Cun- 
ningham v.  OyGorman,  4  Ir.  Jur.,  N.  S.  221J.  If  no  time  be  fixed,  see  sect. 
44,  post,  as  to  the  time  within  which  a  defendant  must  plead  after  amend- 
ment of  the  writ  or  the  copy  of  it. 

And  whereas  the  disuse  of  the  technical  forms  of  action 
heretofore  used  may  give  rise  to  doubts  respecting  the  validity 
of  warrants  of  attorney  and  other  writings  wherein  reference 
is  made  to  such  forms  of  action,  and  also  as  to  the  operation 
of  Statutes  of  Limitations  and  other  Statutes  wherein  actions 
are  described  or  referred  to  by  the  like  technical  forms,  and 
it  is  expedient  that  such  doubts  should  be  precluded  by  ex- 
press enactment,  be  it  therefore  enacted  as  follows: 

17.  Nothing  in  this  Act  contained  shall  interfere  with  or 
affect  the  provisions  of  any  Act  relating  to  the  arrest  of  any 
defendant  on  mesne  process  or  before  judgment  (c). 

(c)  The  statutes  relating  to  arrest  upon  mesne  process  are  3  fc  4  Vict, 
c.  105,  ss.  1-6  ;  4  &  5  Vict.  c.  17  ;   1 1  &  12  Vict  c.  28,  s.  15. 


Digitized  byLjOCK?lC 


Limitation  of  Actions.  1 < 

And  see  farther,  upon  the  subject  of  arrest  upon  mesne  process,  the  Ge- 
neral Orders  of  1854,  11-31,  and  tbe  notes  thereto. 

18.  Warrants  of  attorney  and  other  legal  documents  of  ^*rranUof 
every  kind,  wherein  reference  is  made  to  any  particular  form  other  wri*n 
of  action,  may  be  acted  upon  and  enforced  by  signing  judg-  m^nJnforce. 
ment  or  otherwise,  in  the  form  or  manner  authorized  by  this 

Act,  instead  of  the  form  or  manner  agreed  upon  between  the 
parties  thereto  (d). 

(<I)  See  further,  as  to  warrants  of  attorney,  the  General  Orders  of  1854, 
93-96,  and  the  notes  thereto. 

19.  All  statutes  relating  to  actions,  or  the  pleadings  or  SSJjL^J,1^ 
other  proceedings  therein,  or  preliminary  to  the  bringing  of  tiona  to  re- 
the  same,  not  hereby  repealed,  or  inconsistent  with  the  pro-  m     In  force' 
visions  of  this  Act,  shall  apply  and  be  in  force  with  reference 

to  actions  brought  after  the  commencement  of  this  Act, 
notwithstanding  that  such  actions  or  the  causes  thereof  may 
be  described  or  expressed  therein  by  reference  to  any  parti- 
cular form  of  action  hereby  abolished,  or  that  some  particular 
form  or  cause  of  action  be  required  to  be  specified  or  con- 
tained in  the  said  pleading  or  proceeding. 

With  respect  to  the  period  of  limitation  within  which  per-  Limitation  of 
sonal  actions  shall  be  brought  (e)  :  %  action' 

20.  All  actions  for  rent(/)  upon  an  indenture  of  demise,  Limitation  of 
all  actions  upon  any  bond  or  other  specialty  (g),  or  upon  any  actionl 
judgment  (A),  statute  staple,  statute  merchant,  or  recognizance, 
shall  be  commenced  and  sued  within  twenty  years  after  the  3&4Wm.  4, 
cause  of  6uch  actions  or  suits,  or  the  recovery  of  such  judg-  3'&24viet°; 
ment,  but  not  after  ;  all  actions  grounded  upon  any  lending  S\,105»vs-  ^ 
or  contract,  express  or  implied,  without  specialty,  or  upon  c.jk>,  s.W; 
any  award,  where  the  submission  is  not  by  specialty,  or  for  c.1^'.  3. 
any  money  levied  on  fieri  facias  ;  all  actions  of  account  or  for  3  **  wm.'4, 
not  accounting,  other  than  for  such  accounts  as  concern  the  °' 
trade  of  merchandise  between  merchant  and  merchant,  their 
factors  or  servants  (t);  all  actions  for  direct  injuries  to  real 
ox  personal  property  ;  actions  for  the  taking  away,  detention, 
or  conversion  of  property,  goods,  and  chattels  •;  actions  for 
libel,  malicious  prosecution  and  arrest,  seduction,  criminal 
conversation  ;  and  actions  for  all  other  causes  which  would 
heretofore  have  been  brought  in  the  form  of  action  called 
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trespass  on  the  case,  except  as  hereinafter  excepted,  shall  be 
commenced  and  sued  within  six  years  after  the  cause  of  such 
actions,  but  not  after;  and  all  actions  for  assault,  menace, 
battery,  wounding,  and  imprisonment,  shall  be  commenced 
and  sued  within  four  years  after  the  cause  of  such  actions, 
but  not  after  ;  and  all  actions  for  words,  and  for  penalties  (J), 
damages,  or  sums  of  money  given  to  the  party  grieved,  by 
any  Statute  now  or  hereafter  to  be  in  force,  shall  be  com- 
menced and  sued  within  two  years  after  the  words  spoken,  or 
the  cause  of  such  action  or  suit,  but  not  after  ;  and  with  re- 
spect to  every  cause  of  action  not  herein  specifically  provided 
for,  being  the  subject  matter  of  a  personal  action,  such 
actions  in  respect  thereof  shall  be  brought  within  the  same 
period  of  limitation  now  applicable  thereto,  notwithstanding 
that  such  cause  of  action  may  be  described  or  expressed  in 
such  Statutes  by  reference  to  any  particular  form  of  action  : 
provided  that  nothing  in  this  Act  contained  shall  alter  the 
period  of  limitation  of  any  action  given  by  any  Statute  where 
the  time  for  bringing  such  action  is  or  shall  be  by  any  Statute 
specially  limited  (k). 

(e)  A  discussion  on  the  periods  of  limitation  applicable  to  the  different 
species  of  actions  would  be  out  of  place  in  a  work  like  the  present,  and  it  is 
therefore,  proposed  only  to  refer  to  a  few  points  in  connexion  with  the  sub- 
ject. Fuller  information  can  be  obtained  by  reference  to  Darby  and  Bosan- 
quet's  treatise  on  the  Statutes  of  Limitations,  and  the  other  works  upon  the 
subject. 

The  old  Statutes  of  limitation  applicable  to  actions  were:  10  Charles  i, 
sess.  2.  c.  6,  ss.  14,  15,  &  17 ;  and  8  Geo.  I,  c  4,  88.  1  &  2. 

These  sections  have  been  repealed  by  the  present  Statute,  and  in  their  place 
the  above  and  following  sections  have  been  substituted. 

The  periods  of  limitation  applicable  to  each  description  of  action  is  pre- 
scribed by  the  above  section  of  the  Act.  Sections  21-24  provide  for  cases 
where  the  ordinary  periods  of  limitation  are  extended  in  favour  of  the  party. 
The  cases  provided  for  are— ist,  where  a  judgment  in  favour  of  the  party 
has  been  arrested  or  reversed  (sect.  21);  2nd,  where  the  party  was  under 
disability  at  the  time  of  the  accrual  of  the  cause  of  action  (sect.  22);  and, 
3rd,  where  the  cause  of  action  is  revived  by  acknowledgment  or  part  pay- 
ment (ss.  23,  24).  As  to  preventing  the  operation  of  the  Statute  by  the 
issuing  of  process,  see  sect.  28,  post. 

Sections  9-14  of  the  Mercantile  Law  Amendment  Act,  1856,  have  modified 
the  law  upon  the  subject  in  some  important  respects. 

The  provisions  of  the  present  Act  are  conversant  with  actions  only,  and  do 
not  apply  to  any  other  proceedings.  Accordingly,  it  having  been  held  that 
a  writ  of  revivor  is  not  an  "  action,"  it  follows  that  the  proceedings  under 
it  ars  not  governed  by  the  present  Act.     See  post,  note  (h). 

The  time  of  limitation  begins  to  run  from  the  period  when  the  action 
might  first  have  been  brought.    Accordingly,  in  an  action  against  a  solicitor 
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for  negligence  in  lending  money  upon  an  insufficient  title,  time  begins  to  run 
from  the  date  of  the  lending,  and  not  from  the  time  that  the  loss  occurs 
or  is  discovered  (Howell  v.  Jones,  5  B.  &  C.  259 ;  Crean  v.  Bourke,  5  Ir. 
Jar.  O.  S.  80).  And  it  is  no  answer  to  a  defence  of  the  Statute  that  the 
cause  of  action  was  fraudulently  concealed  from  the  plaintiff  by  the  defen- 
dant (Hunter  v.  Gibbons,  1  H.  &  N.  459).  But  where  an  act  is  not  injurious 
in  itself,  but  may  become  so — as  where  a  person  excavates  his  own  land  in 
a  manner  which  may  cause  subsidence  in  the  land  of  his  neighbour — time 
does  not  begin  to  run  until  the  damage  accrues  (Bonomi  v.  Backhouse, 
9  H.  of  L.  C.  503).  And  if,  in  such  a  case,  the  act  causes  continued 
damage,  the  right  of  action  is  also  continuing  (  Whitehouse  v.  Fellowes,  10 
C.  B.  N.  S.  765).  In  the  case  of  a  bond  or  covenant  to  do  various  things,  Bond, 
the  Statute  begins  to  run  from  the  date  of  each  breach  in  respect  of  that 
breach ;  but  avery  new  breach  gives  a  new  cause  of  action  {Sander*  v. 
Coward,  15  M.  &  W.  48). 

When  a  promissory  note  is  made  payable  on  demand,  the  Statute  of  Li- 
mitation runs  from  the  time  of  delivery  (Dick  v.  Oourney,  Ir.  Term  Rep. 
242 ;  Norton  v.  Ellam,  2  If.  &  W.  461).    In  an  action  for  costs  the  Statute  Cost* 
does  not  in  genera]    begin  to  run  until  the  suit,  in  respect  of  which  they 
were  incurred,  is  terminated  (Martindale  v.  Falkner,  2  C.  B.  706). 

(/)  The  provisions  of  the  3  &  4  Wm.  4,  c.  27,  s.  2,  do  not  apply  to  rent  Actions  for 
reserved  upon  an  indenture  of  demise,  and  accordingly  though  no  rent  has  rent- 
been   paid  under  a  lease  for  twenty  years,  the  accruing  gales  and  twenty 
years*  arrears  may  be  recovered  by  action,  or  an  ejectment  for  non-payment 
of  rent  may  be  brought  (Parke  v.  M'Lovghlin,  3  Ir.  Jur.,  0.  S.,   405). 
Where  an  ejectment  for  non-payment  of  rent  is  brought  (the  lease  being  nonpayment 
under  seal)  it  is  doubtful  whether  the  proceedings  are  subject  to  the  pro-  of  rent. 
visions  of  the  present  section,  or  of  3  &  4  Wm.  4,  c  27,8.42;  in  other  words, 
whether  six  years'  or  twenty  years'  arrears  of  rent  are  recoverable  in  the 
action,  and  whether  the  action  is  maintainable  in  respect  of  arrears  which 
accrued  due  more  than  six  years  before  the  bringing  of  the  action  (Per- 
rival  v.  Dunne,  9  Ir.  C.  L.  R.  422).     But  where  the  plaintiff  in  such  an 
action  was  an  infant,  he  was  held  entitled  to  recover  nineteen  and  a- half 
years'  arrears  (Nixon  v.  Darley,  Ir.  R.  2  C.  L.  467). 

(g)  Actions  for  debt  on  a  Statute  (other  than  penal  actions)  are  con-  Actions  for 
sidered  as  founded  on  a  specialty  within  the  meaning  of  this  enactment,  debt  under  a 
e.  g.  actions  for  calls  against  a  shareholder  in  a  railway  company  (Cork,  jfc.   Statule- 
Railway  Co.  v.  Goode,  1 3  C.  B.  826), 

(A)  A  writ  of  revivor  has  been  held  not  to  be  an  action  upon  a  judg-  Writ  of 
ment  within  the  meaning  of  the  section  (Johnson  v.  Bell,  6  Ir.  C.  L.  R.  526;  Eev*T<*. 
Wall  v.  Wal*h%  Ir.  R.  4  C.L.  103).     It  follows,   therefore,  that  the  period  Time  within 
within  which  it  may  be  issued  is  regulated  by  the  3  &  4  Wm.  4,  c.  27,  s.  40,  which  it 
by  which  it  is  enacted  that  "  no  action,  or  suit,  or  other  proceeding,  shall  {JJJJJj^*  ' 
be  brought  to  recover  any  sum  of  mouey  secured  by  any     .     .     .    judg- 
ment    .     .     .     but  within  twenty  years  next  after  a  present  right   to 
receive  the  same  shall  have  accrued  to  some  person  capable  of  giving  a  dis- 
charge for  or  release  of  the  same,  unless  in  the  meantime  some  part  of  the 
principal  money,  or  some  interest  thereon,  shall  have  been  paid,  or  some 
acknowledgment  of  the  right  thereto  shall  have  been  given  in  writing,  signed 
by  the  person  by  whom  the  same  shall  be  payable,  or  his  agent,  to  the 
person  entitled  thereto,  or  his  agent ;  and  in  such  case  no  such  action  or 
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suit,  or  proceeding  shall  be  brought,  but  within  twenty  years  after  such 
payment,  or  acknowledgment,  or  the  last  of  such  payments  or  acknowledg- 
ments, if  more  than  one  was  given." 

It  will  be  observed  that  the  period  fixed  by  this  section  as  the  starting 
point  from  which  time  begins  to  run  is  different  from  the  time  fixed  in  the 
Act  we  are  considering,  and  that  the  manner  in  which  the  acknowledgment 
spoken  of  is  to  be  made,  is  different  from  that  prescribed  in  section  23  pott. 
Accordingly,  where  judgment  is  entered  on  a  bond,  conditioned  for  payment 
of  money  upon  the  happening  of  a  future  event,  time  does  not  begin  to  run 
until  the  happening  of  the  event  (Gil man  v.  Chute,  1 1  Ir.  L.  R.  442 ;  Bar- 
ber v.  Shore,  1  Jebb  &  Sym.  610).  So,  also  payment  by  one  of  the 
parties  responsible  for  payment  of  the  sum  secured,  keeps  the  judgment  alive 
as  against  all  (Wall  v.  Walsh,  Ir.  R.  4  C.  L.  103),  in  which  ease  separate 
judgments  had  been  entered  on  a  joint  and  several  bond  ;  although  in  the 
case  of  an  "  action,"  the  result  would  be  different  by  the  express  provisions 
of  the  Mercantile  Law  Amendment  Act,  sect.  14;  and  see  Martin,  v. 
M'Cautland,  3  Ir.  L.  R.  113. 

When  a  judgment  is  revived  the  plaintiff  thereby  acquires  a  new  right, 
and  time  begins  to  run  afresh  (FarreU  v.  Gleeson,  1 1  CI.  &  F.  702).  But 
if  a  second  writ  of  revivor  be  issued,  it  should  be  founded  on  the  judgment 
of  revival,  and  not  on  the  original  judgment  (Farran  v.  Beresford,  jo  CI.  & 

F.319). 

The  re-registration  of  a  judgment  does  not  operate  as  a  revival  (Peareon  v. 
J/'OaifA,  Hay.  and  Jon.  372). 

(•)  By  sect.  9  of  the  Mercantile  Law  Amendment  Act,  this  exception  has 
been  repealed,  and  such  actions  must  be  brought  within  six  years. 

(j)  The  present  section  provides  only  for  cases  where  the  penalty  is  by  the 
Statute  given  to  the  party  grieved.  Where  an  action  is  brought  by  an 
informer,  the  Statute,  2  Geo.  I.,  c.  20,  ss.  3  &  4  (Ir.),  provides  that  the 
action  must  be  brought  within  one  year  after  the  offence  committed,  and  it 
has  been  held  that  the  Statute  applies  as  well  to  actions  by  an  informer  who 
sues  pro  seipso  as  to  actions  where  he  sues  qui  tam  (Dyer  v.  Best,  L.  R. 
1  Ex.  152  ;  Barrett  v.  John  ton,  2  Jones,  197). 

(A)  The  5  &  6  Vict  c.  97,  s.  5,  provides  a  uniform  period  of  limita- 
tion of  two  years  for  cases  where  special  periods  of  limitations  were  fixed  by 
Statutes  of  a  local  or  personal  nature.  As  to  the  construction  of  this  Act, 
see  Browne  v.  City  of  Dublin  Steam  Packet  Co.,  7  Ir.  Jur.  0.  S.  53. 

Special  periods  of  limitation  are  also  provided  in  other  cases  by  parti- 
cular Acts.  Thus  actions  against  justices  for  anything  done  in  the  execu- 
tion of  their  office,  must  be  brought  "within  six*  months  (12  Vict,  c  16, 
s.  8).  Actions  under  Lord  Campbell's  Act  (9  &  to  Vict.  c.  93)  must  be  brought 
within  twelve  months  after  the  death.  Actions  by  executors,  &c,  for 
injury  to  the  testator's  real  estate  during  his  lifetime  must  be  brought  within 
a  year  after  the  death  (3  &  4  Vict.  c.  105,  s.  31).  By  the  same  section, 
actions  against  executors  for  any  wrong  committed  by  a  testator,  in  relation 
to  the  real  or  personal  property  of  the  plaintiff,  must  be  brought  within  six 
months  after  probate;  and  actions  against  a  person  for  anything  done  in 
pursuance  of  the  Criminal  Law  Consolidation  Acta  (24  6c  25  Vict  c.  96, 
97,  &  99),  must  be  commenced  within  six  months  after  the  act  complained  of. 

21.  If  in  any  of  the  said  actions  judgment  be  given  for 
the    plaintiff,    and   the  same  be  reversed   by  error,    or  a 
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yerdict  pass,  or,   upon   judgment  by  default,    damages  be  mentar- 
assessed  for  the  plaintiff,  and  upon  matter  alleged  in  arrest  Je^ereeJ 
of  judgment  the  judgment  be  given  against   the    plaintiff  ^^^ 
that  he  take  nothing  by  his  plaint,  in    all  such  cases  the 
party,  plaintiff,  his   heirs,  executors,  or  administrators,    as 
the   case  shall   require,    may  commence  a  new  action   or 
suit   from    time  to   time   within    the   period  of  limitation 
hereinbefore   provided  for  in   such  action,  or  within  a  year 
after  such  judgment  reversed  or  judgment  given  against  the 
plaintiff,  and  not  after. 

22.  If  any  person  that  is  or  shall  be  entitled  to  any  such  Remedy  for 

i_    n    v  ^    At_  r  l.  e  disabilities. 

action  is    or  shall  be    at  the   time  of  any  such  cause  of  21  jac  1, . 
action   accrued (/)    within    the    age  of  twenty-one    years,  a  4  ^nne^  is 
married  woman,  of  unsound  mind,  or   beyond  the   seas(m),  ?-19- 
then  such  person    shall   be   at  liberty  to  bring  the   same  lia,*^?"4, 
action,  so  as  he  commence  the  same  within  such  time  after 
the  cessation  of  such  disability  or  his  return  from  beyond 
the  seas,    as   other  persons   having  no    such   impediment 
should,  according  to  the  provisions  of  this  Act,  have  done; 
and  if  any  person  or  persons  against  whom  there  shall  be 
any  such   cause  of  action  is  or  shall  be  at  the   time  such 
cause  of  action  accrued  beyond  the  seas(»),  then  the  per- 
son entitled   to  any  such  cause  of  action  shall  be  at  liberty 
to  bring  the  same  against  such  person,  within  6uch  time  as 
is  before  limited,    after  the   return   of    such  person    from 
beyond  the  seas.. 

(/)  This  section  extends  the  time  within  which  a  plaintiff  may  sue 
in  cases  where  he  was  under  disability  at  the  time  of  the  accruing  of  the 
cause  of  action.  The  provisions  of  the  section  have  been  modified  in  some 
respects  by  the  sections  of  the  Mercantile  Law  Amendment  Act  referred 
to  below. 

When  time  has  once  begun  to  run  rio  subsequent  disability  will  suspend  Disabilities 
the  operation  of  the  Statute  (Smith  v.  Hill,  I  Wils.  1 34)/  In  cases  where  the  haategun  to 
plaintiff  relies  upon  any  of  the  disabilities  enumerated  as  taking  his  case  out  run. 
of  the  Statute  of  Limitations  he  must  reply  it,  if  the  Statute  be  pleaded. 

If  an  action  be  brought  by,  or  against  an  executor  or  administrator,   Extension  of 
where  the  cause  of  action  did  not  accrue  during  the  life-time  of  the  testator,   time  in  ac- 
or  intestate,  it  has  been  held  that  the  Statute  does  not  begin  to  run  until  the  Jj£3!nStrsS 
granting  of  probate  or  letters  of  administration,  on  the  principle  that  a  executor, 
cause  of  action  does  not  exist,  unless  there  be  a  person  in  existence  capable 
of  suing,  and  of  being  sued  {Murray  v.  East  India  Company,  5  B.  &  Aid. 
204 ;  Douglas  v.  Forrest,  4  Bing.  686). 

(m)    By  19  &  20  Vict,  c  97,    s.   10,  it  is  no  longer  an  answer  to  Wher*  rHn- 
the  Statute  of  Limitations  that  the  plaintiff,  or  some  or  one  of  the  plain-  i^t^yond 
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tiff*  was  beyond  the  seas  at  the  time  of  the  accrual  of  the  cause  of 
action. 

It  has  been  held  that  this  provision  is  retrospective  (Pardo  v.  Bingham^ 
L.  R.4Ch.  Ap.  735). 

(n)  By  the  19  &  20  Vict,  c  97,  s.  11,  it  is  provided  that  in  the  case 
of  joint  debtors,  although  one  of  the  co-debtors  be  beyond  the  seas  at  the 
time  of  the  accrual  of  the  cause  of  action,  the  plaintiff  shall  not  by  reason 
thereof  be  entitled  to  any  further  time  to  bring  his  action  against  the  other 
co-debtor  or  co-debtors,  who  shall  not  be  beyond  the  seas  at  the  time  of  the 
accrual  of  the  cause  of  action.  And  in  such  a  case  it  is  further  provided  that 
the  plaintiff  shall  not  be  barred  from  commencing  an  action  against  the  co- 
debtor  who  was  absent,  after  his  return,  by  reason  only  that  judgment  has 
already  been  recovered  against  the  other  co-debtor  or  co-debtors. 

23.  If  any  acknowledgment  (0)  shall  have  been  or  shall  be 
made,  either  by  writing  signed  by  the  party  liable  by  virtue 
of  any  indenture,  specialty,  judgment,  statute  staple,  or 
statute  merchant,  or  recognizance,  or  his  agent  (p),  or  by 
part  payment  or  part  satisfaction  on  account  of  any  principal 
or  interest  being  then  due  thereon  (#),  it  shall  be  lawful  for 
the  person  entitled  to  bring  his  action  for  the  money  remain- 
ing unpaid,  and  so  acknowledged  to  be  due,  within  twenty 
years  after  such  acknowledgment  by  writing,  or  part  pay- 
ment or  part  satisfaction  as  aforesaid,  or  in  case  the  person 
entitled  shall  at  the  time  of  such  acknowledgment  be  under 
such  disability  as  aforesaid,  or  the  party  making  such 
acknowledgment  be  at  the  time  of  making  the  same  beyond 
the  seas,  then  within  twenty  years  after  such  disability  shall 
have  ceased  as  aforesaid,  or  the  party  shall  have  returned 
from  beyond  the  seas,  as  the  case  may  be ;  and  the  plaintiff 
in  any  such  action  on  any  indenture,  specialty,  judgment, 
statute  staple,  or  statute  merchant,  or  recognizance,  may 
rely  on  such  acknowledgment,  and  that  such  action  was 
brought  within  the  time  aforesaid,  in  answer  to  a  plea  of 
this  statute  (r). 

(0)  This  and  the  following  section  deal  with  cases  where  the  period  of 
limitation  is  deferred  in  consequence  of  an  acknowledgment  made  by  writing 
or  payment  in  the  manner  provided.  The  present  section  provides  expressly 
that  the  period  shall  be  deferred  in  actions  upon  an  indenture,  specialty, 
judgment,  statute  staple,  or  statute  merchant,  or  recognizance,  when  an 
acknowledgment  is  so  made.  The  acknowledgment  must  be  in  writing  and 
signed  by  the  party  or  his  agent.  The  liability  of  the  party  can,  however, 
be  renewed  under  this  section  only  in  cases  of  money  demands,  and  not  where 
the  liability  has  arisen  in  respect  of  other  acts  or  omissions  {Blair  v.  Ormond, 
19  Q.  B.  423).  The  acknowledgment  or  payment  may  be  made  even 
although  twenty  years  have  passed  since  the  accruing  of  the  cause  of  action 
(Martyr. Davis,  13  Ir.  L.  R.  23). 


Digitized  by  CjOOQLC 


Limitation  of  Actions.  2 1 

(p)  The  acknowledgment  under  this  section  may  be  made,  it  would  seem,  To  whom  it 
to  a  stranger  (Moodie  v.  Bannister,  4  Drewry,  432),  and  it  has  been  held  may  be  made. 
that  the  setting  forth  a  judgment  debt  in  an  insolvent  schedule  is  a  sufficient 
acknowledgment  within  the  3  &  4  Vict.,  c.  27,  s.  40  (MiCarthy  v. 
CrBrien,  2  Ir.  L.  R.  67 ;  Dugdale  v.  Vize,  5  Ir.  L.  R.  586).  The  report 
of  a  Master  in  Chancery  finding  a  certain  sum  due  is  not  an  acknow- 
ledgment within  the  meaning  of  the  Statute  (HXU  v.  St  aw  ell,  2  Ir.  L.  R. 
302). 

(9)  A  payment  made  in  the  Landed  Estates  Court  out  of  the  estate  of  the   Payment. 
debtor  will  take  a  case  out  of  the  Statute  (Croat*  v.  Dennehy,  Ir.  R.  3  C.  L.    How  it  may 
289).     So  also  a  payment  made  by  a  receiver  appointed  by  the  Court  of  be  made. 
Chancery  over  the  debtor's  estate( Chinnery  v.  Evans,  11  H.  of  L.  C.  115). 

Where  there  are  several  debts  due  by  the  debtor,  some  of  which  are  and  Where  seve- 
some  are  not  barred  by  the  Statute,  a  payment  made  generally  will  operate  ral  debto- 
to  renew  the  debtor's  liability  upon  the  debts  not  barred,  but  it  will  not  re- 
Tire  those  which  have  been  already  barred  (Nash  v.  Hodgson^  6  D.  M.  & 
G.  474).  Payment  by  one  co-debtor  will  not  operate  to  deprive  the  other  co- 
debtor  of  the  benefit  of  the  Statute  (19  &  20  Vict.,  c.  97,  s.  14) ;  and  it  has 
been  held  that  this  section  is  not  retrospective  (Jackson  v.  Woolley%  27  L. 

J..Q.B.448). 

(r)  An  acknowledgment  or  payment  under  this  section  must  be  replied    How  pleaded 
(Kempe  v.  Gibbon,  9  Q.  B.  609);  teeus  in  cases  falling  under  the  next 
section, 

24.  In  actions  grounded  upon  any   simple  contract  no  After  ac- 
acknowledgment  or  promise  shall  be  deemed  sufficient  evi-  [2^^ 
dence  of  a  new  or  continuing  contract  (*),  whereby  to  take  payment  m 
any  case  out  of  the  operation  of  the  provisions  of  this  Act  in  n^Se^on 
relation  to  the  limitation  of  actions,  or  to  deprive  any  party  Jj™^6  con" 
of  the  benefit  thereof,  unless  such  acknowledgment  or  pro-  9  Geo.  4. 
mise  (t)  shall  be  made  or  contained  by  or  in  some  writing  to  ^ 14,s' !* 
be  signed  by  the  party  chargeable  thereby  (u) ;  and  where 
there  shall  be  two  or  more  joint  contractors,  or  executors,  or 
administrators  of  any  contractor,  no  such  joint  contractor, 
executor,  or  administrator,  shall  lose  the  benefit  of  this  Act, 
so  as  to  be  chargeable  in  respect  or  by  reason  only  of  any 
written  acknowledgment  or  promise  made  and  signed  by  any 
other  or  others  of  them:  provided  always  that  nothing  herein 
contained  shall  alter,  or  take  away,  or  lessen  the  effect  of  any 
payment  of  any  principal  or  interest  made  by  any  person 
whomsoever  (t>). 

(»)  Unlike  the  previous  section,  the  present  one  does  not  expressly  pro-  Acknowlede- 
▼ide  that  an  acknowledgment  shall  renew  a  liability  on  a  simple  contract.  Senttaac^" 
It  merely  provides  that  the  acknowledgment  or  promise,  when  not  evidenced  tions  of  aim- 
by  payment,  must  be  in  writing.  This  difference  between  the  two  sections  P,e  contr*ct- 
arises  from  the  fact  that,  where  the  liability  arises  on  a  simple  contract,  the 
acknowledgment,  or  promise,  or  payment  is,  per  $e,  and  independent  of  the 
provisions  of  the  Act,  a  new  cause  of  action,  which  it  cannot  be  where  the 
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original  liability  arises  from  a  specialty.  For  the  same  reason  it  is  an  neces- 
sary, in  cases  within  the  present  section,  to  reply  the  acknowledgment  or 
payment,  as  the  plaintiff  by  taking  issue  asserts  in  effect  that  the  cause  of 
action  did  accrue  within  the  prescribed  period  ( Tanner  v.  Smart,  6  B.  &  C. 
603,  606).  So  also  the  plaintiff  may,  if  he  wish,  declare  specially  upon  the 
defendant's  new  promise,  as  in  Lechmere  v.  Fletcher,  1  C.  &  M.  623.  And 
in  Holmes  v.  Smith,  7  Ir.  C.  L.  R.  461,  it  seems  to  have  been  considered 
that,  in  order  to  entitle  a  personal  representative  to  rely  upon  an  acknow- 
ledgment made  to  himself  by  the  debtor,  a  count  is  required  stating  the 
existence  of  the  debt  at  the  time  of  the  death  of  the  testator,  and  in  consi- 
deration thereof  a  promise  by  the  defendant  to  pay. 

The  renewal  of  liability  by  acknowledgment  is  confined  to  cases  of  debts 
acknowledged,  and  does  not  arise  where  the  breach  of  contract  does  not 
result  in  a  debt  (  Whitehead  v.  Howard,  2  Br.  &  B.  372). 

(0  The  acknowledgment  or  promise  must  be  made  to  the  creditor,  as 
otherwise  no  promise  could  be  inferred.  {Godwin  v.  Culley,  4  H.  &  N.  373, 
380,  per  Bramwell,  B.).  The  new  promise  to  pay  may  be  either  absolute, 
or  it  may  be  conditional ;  in  which  case  the  plaintiff  cannot  sue  till  the 
condition  has  been  performed  (Tanner  v.  Smart,  6  B.  &  C.  603).  Or, 
although  there  has  been  no  promise,  yet  an  acknowledgment  of  the  debt 
being  due  may  be  given,  from  which  the  law  will  imply  a  promise.  See,  as 
to  when  the  law  will  imply  such  a  promise,  Cassidy  v.  Firman,  Ir.  R,  iC 
L.  8,  and  the  cases  referred  to  there.  If  a  defendant  acknowledges  the  debt, 
but  expresses  his  intention  of  not  paying,  no  promise  can  of  course  be 
implied.  A  requisition  to  tax  costs,  with  an  undertaking  to  pay  the 
amount,  when  taxed,  is  a  sufficient  acknowledgment  (Archer  v.  Leonard, 
15  Ir.  Ch.  R.  267). 

(«)  Under  the  section  as  it  stood,  an  acknowledgment  signed  by  the  agent 
of  the  debtor  was  not  sufficient  to  revive  a  debt  (Hyde  v.  Johnson,  2  Bing. 
N.  C.  776).  By  sect.  13  of  the  19  &  20  Vict  c.  97,  however,  it  is  now  pro- 
vided that  an  acknowledgment  or  promise  made  in  writing  by  an  agent  of 
the  debtor  shall  be  sufficient.  See,  as  to  the  construction  of  this  section, 
Archer  v.  Leonard,  vbi  supra  ;  Leland  v.  Murphy,  16  Ir.  Ch.  R.  500. 

(v)  In  consequence  of  the  concluding  proviso  of  the  section,  it  followed 
that  a  payment  by  one  of  two  co-debtors  operated  to  revive  the  remedy 
as  against  the  other;  but  now,  by  sect.  14  of  the  19  &  20  Vict.  c.  97,  it  is 
provided  that  one  co-debtor  shall  not  lose  the  benefit  of  the  Statute  by  reason 
of  a  payment  by  another  co-debtor. 

It  is  not  necessary  that  the  payment  should  be  actually  made  in  money. 
It  may  be  made  in  goods  (Hooper  v.  Stephens,  4  A.  &  E.  71).  In 
Maher  v.  Maber,  L.  R.  2  Ex.  153,  it  was  held  that  where  a  debtor  put  his 
hand  in  his  pocket,  as  if  to  get  out  the  money  to  make  a  payment  on 
account,  but  was  stopped  by  the  plaintiff,  who  wrote  a  receipt  for  the 
amount  about  to  be  paid,  and  gave  it  to  the  debtor's  wife,  saying  that  he 
would  make  her  a  present  of  the  money,  the  debt  was  taken  out  of  the  Sta- 
tute of  Limitations. 


Endorsement  25.  No  endorsement  or  memorandum  of  any  payment 
by  mSfor*  written  or  made  upon  any  promissory  note,  bill  of  exchange 
caaVoutof  or  otner  writing  (u?),  by  or  on  behalf  (x)  of  the  party  to 
statute.  whom  such  payment  shall  be  made,  shall  be  deemed  sufficient 
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proof  of  such  payment,  so  as  to  take  the  case  out  of  the  ope-  9  Geo.  4, 
ration  of  the  provisions  of  this  Act  in  relation  to  the  limita-  e  14,  *" 8* 
tion  of  actions. 

(it)  The  " other  writing w  spoken  of  here  means  a  writing  containing  the  "Other  wri- 
contract  by  which  the  party  is  to  be  bound ;  and  the  words  do  not  apply  ****'" 
therefore  to  a  memorandum  made  elsewhere  (Bradley  v.  Jame9y  13  C.  B. 
821). 

(a?)  When  the  indorsement  was  made  by  a  person  at  the  request  of  both  By  whom 
parties,  it  was  held  by  Penaefather,  B.,  that  it  was  sufficient  evidence  to  nM^ 
take  the  case  oat  of  the  Statute  (Chatterto*  v.  M'Alister,  Ir.  Cir.  Rep.  46). 

26.  This  Act  shall  be  deemed  and  taken  to  apply  to  the  A?*0^!8 
case  of  any  debt  alleged  by  way  of  set-off  on  the  part  of  any  *ayof setoff 
defendant:  '      *  '  »«a«.M, 

27.  No  memorandum  or  other  writing  made  necessary  by  Memoran- 
this  Act  shall  be  deemed  to  be  an  agreement  within  the  requ"re° 
meaning  of  any  Statute  relating  to  the  duties  on  stamps.         JcSTc  14 

With  respect  to  the  duration  and  continuance   of  writs  to  continuance 
prevent  the  operation  of  any  Statute  of  Limitation  :  gfwits. 

28.  No  writ  of  summons  and  plaint  shall  be  in  force  for  Re"ew»I  of 

,  .  .         „  1  •  1       j  Ai_      writs  of  sum  - 

tbe  purpose  of  service  for  more  than  six  calendar  months  mons  to  save 
from  the  day  of  the  date  thereof,  including  the  day  of  such  oflfmUaHnn 
date  (y) ;  but  if  any  defendant  therein  named  shall  not  have  and  for  other 
been  served  therewith,  the  original  or  duplicate  writ  of  sum-  fs&ievict. 
mons  and  plaint  may  be  renewed  at  any  time  before  its  ex-  fc  76'  *" ll* 
piration  for  six  calendar  months  from  the  date  of  such  re- 
newal (z),  and  so  from  time  to  time  during  the  currency  of  the 
renewed  writ,  by  being  marked  with  the  common  seal  of  the 
Superior  Courts,  with  a  memorandum,  signed  or  initialed  by 
the  officer,  of  the  date  of  the  day,  month,  and  year  of  such 
renewal  :   provided  always   that    no  writ   of  summons  and 
plaint  so  renewed  shall  be  available  to  prevent  the  operation 
of  any  Statute  whereby  the  time  for  the  commencement  of 
the  action  may  be  limited,  unless  6uch  renewal  shall  be  had 
by  leave  of  the  Court  or  a  Judge  on  an  affidavit  to  satisfy 
the  said  Court  or  a  Judge  that  reasonable  diligence  was  used 
to  effect  service  thereof  (a). 

(9)  The  day  of  the  date  of  the  writ  is  to  be  reckoned  in  the  six  months  ^ow  ttme 
during  which  it  remains  in  force ;  and,  therefore,  a  writ  issued  on  the  15th  comp 
June  is  not  in  force  on  the  15th  December  following,  and  cannot  be  re- 
newed upon  that  day  (O'JLeary  v.  Loftus,  10  Ir.  Jur.  N.  S.  133). 
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When  last  When  the  last  day  of  the  six  months  falls  upon  a  Sunday  or  holiday,  the 

^holfdiy011     f°^ow»nK  &*y  k  not  to  °e  reckoned  in  the  period  provided  by  the  Act,  not- 
withstanding the  6th  G.  0.  of  1854  (Evans  v.  Jones,  2  B.  &  S.  45). 
Where  writ  (*)  If  a  writ  has  not  been  renewed  within  the  prescribed  period,  and 

renewed.  tjiere  hag  been  n0  ^&u]t  on  tne  part  0f  tne  officer  of  the  Court,  the  Court 
cannot  order  a  writ  to  be  renewed  nunc  pro  tune  (Nazer  v.  Wade,  1  B.  &  S. 
72S).  The  day  upon  which  a  writ  is  renewed  is  to  be  reckoned  in  the  period 
of  six  months  during  which  it  remains  in  force  (Anonymous,  1  H.  &  C. 
664). 
Renewing  (a)  If  there  be  several  defendants,  and  any  one  of  them  cannot  be  served, 

vent  m>eratr  a^tnou6Q  reasonable  diligence  be  used  for  that  purpose,  the  Court  will  make 
tion  of  an  order  for  the  renewal  of  the  writ,  although  service  might  have  been 

Statutes  of  effected  on  the  other  defendants,  but  was  not  (Dickson  v.  Capes,  1 1  Ir.  C.  L.  R. 
where^everal  33+^  ;  and  the  renewal  wilJ  operate  to  prevent  the  Statute  running  in  favour 
defendants,     of  the  others. 

Renewal  of  29.  Where  any  writ  of  summons  shall  have  been  issued  in 
before^r1    anv  action  before  and  shall  be  in  force  at  the  commencement 

15*  16  vi  °^  *n*s  ^ct»  sucn  wr**  may»  at  anv  ^me  Def°re  tne  expiration 
c,  76,8.12.  '  thereof,  be  renewed  under  the  provisions  of  and  in  the  man- 
.  ner  directed  by  this  Act;  and  where  any  writ  of  summons, 
or  capias  ad  respondendum  issued  in  continuation  of  a  pre- 
ceding writ,  according  to  the  provisions  of  an  Act  passed  in  a 
session  of  Parliament  holden  in  the  third  and  fourth  years  of 
the  reign  of  Her  Majesty  the  Queen,  shall  be  in  force  and 
unexpired,  or  where  one  calendar  month  next  after  the  ex- 
piration thereof  shall  not  have  elapsed  at  the  commencement 
of  this  Act,  such  continuing  writ  may,  without  being  re- 
turned non  est  inventus,  or  entered  of  record,  according  to 
the  provisions  of  the  said  Act  of  Her  Majesty  the  Queen,  be 
filed  in  the  proper  office  of  the  Court  within  one  calendar  month 
next  after  the  expiration  of  such  writ,  or  within  twenty  days 
after  the  commencement  of  this  Act;  and  the  original  writ  of 
summons  or  capias  in  such  action  may  thereupon,  but  within 
the  same  period  of  one  month  next  after  the  expiration  of 
the  continuing  writ,  or  within  twenty  days  after  the  com- 
mencement of  this  Act,  be  renewed,  under  the  provisions  of 
and  in  the  manner  directed  by  this  act;  and  every  such  writ 
shall  after  such  renewal  have  the  same  duration  and  effect 
for  all  purposes,  and  shall,  if  necessary,  be  subsequently  re- 
newed, in  the  same  manner  as  if  it  had  originally  issued 
under  the  authority  of  this  Act. 

Production  of  30.  The  production  of  the  writ  of  summons  and  plaint, 
elidenMof11  purporting  to  be  marked  with  the  common  seal  of  the  said 
commence-    Superior  Courts,  and  initialed  by  the  said  officer,  showing 
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the  same  to  have  been  renewed  according  to  this  act,  shall  be  JJJJJjj,0' 
sufficient  evidence  of  its  having  been  so  renewed,  and  of  the  is&  1*6  Vict. 
commencement  of  the  action  as  of  the  first  date  of  such  re-  fc  '6*  *" 13' 
newed  writ,  for  all  purposes  whatsoever. 

With  respect  to  the  service  of  such  writs  of  summons  and  Service  <*f 
plaint  (b^ :  

31.  The  writ  of  summons  and  plaint  may  be  served  in  any  writs  may  be 
place  or  county  in  which  the  defendant  may  be  found  within  ^JJy!nany 
the  jurisdiction  of  the  Court,  and  not  out  of  said  jurisdiction, 
unless  by  an  order  of  the  Court  or  Judge  (c);  and  the  person  15  Ai6Vict. 
serving  the  same  is  hereby  required,  on  the  day  of  such  ser-  fj6*  **• l4, 
vice,  or  at  latest  on  the  day  next  after,    to  endorse  on  the 
writ  the  place  and  day  of  the  month  and  week  of  the  service 
thereof,  otherwise  the  plaintiff  shall  not  be  at  liberty,  in  case 
of  no  appearance  and  defence,  to  proceed  under  this  Act  (d) ; 
and  every  affidavit  of  service  of  such  writ  shall  mention  the 
day  on  which  such  endorsement  was  made. 

(b)  This  and  the  next  four  sections  provide  for  the  service  of  the  writ  of  How  service 
summons  and  plaint  in  ordinary  cases.    The  service  must,  where  reasonably   {JJ  SeneraL*5*1 
practicable,  be  upon  the  defendant  personally  (vide  p.  26,  note  ( e)  ).  Where  per- 
sonal service  has  not  been  effected,  notwithstanding  that  due  and  reasonable 

diligence  has  been  exercised,  service  may  be  effected  by  ferving  some  member 
of  the  defendant's  family  or  household  at  his  residence,  provided  he  be  within 
the  jurisdiction  {vide  p.  28,  notes  (/),  (A),  pott).  When  service  cannot  be 
effected  in  either  of  the  two  modes  mentioned,  either  in  consequence  of  the 
defendant  avoiding  service,  or  being  out  of  the  jurisdiction,  service  must  be 
substituted  under  the  34th  section ;  in  which  case  it  will  be  necessary  to 
apply  to  the  Court  or  a  Jadge, 

When  service  has  been  effected,  the  person  who  effects  it  must  endorse  the 
particulars  of  service  upon  the  writ  (vide  note  (d),  infra) ;  and  where  it  be- 
comes necessary  to  mark  a  judgment  by  default,  an  affidavit  of  service  has  to 
be  made  (sect.  35).     Sect  33  provides  for  service  upon  a  corporation. 

Where  the  action  is  one  of  replevin,  the  manner  in  which  service  is  to  be    in  replerin 
effected  is  provided  for  by  sect.  228,  post;  and  in  actions  of  ejectment  by   and  eject- 
sect.  197,  post,  and  sects.  55,  56,  57,  and  74  of  23  &  24  Vict.  c.  154.  ment* 

(c)  ••  Unless  by  an  order  of  the  Court  or  Judge."  This  refers  to  cases 
where  leave  is  obtained  to  substitute  service  on  a  defendant  out  of  the  juris- 
diction under  the  34th  section  of  the  Act. 

(d)  The  provisions  of  the  section  as  to  the  indorsement  upon  the  writ  of   Indorsement 
the  place  and  day  of  service,  are  mandatory,  and  not  directory  ;  and  in  case   of  8ervice- 
the  prescribed  indorsement  be  not  made   within  the  time  mentioned,  the 

Court  has  no  jurisdiction  to  supply  the  omission  (Studdert  v.  Leary,  7  Ir.    Cannot  be 
C.  L.  R.  543 ;  Vandelent  v.  Smith,  3  Ir.  C.  L.  R.  86).     The  provisions  of  ^nted 
the  Act,  moreover,  apply  to  actions  of  ejectment  as  well  as  to  ordinary 
actions    (  Vandeleur  v.  Smith,  ubi  supra),  and  to  cases  where  the  service  is 
substituted,  as  well  as  to  cases  where  it  is  personal  (Rogers  v.  Burke,  9  Ir. 
C  L.  R.  App.  34). 
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Accordingly,  where  there  was  an  omission  to  state  the  day  of  the  week  of 

the  service  upon  one  of  the  defendants,  although  the  day  of  the  month  was 

correctly  stated,  the  Court  set  aside  a  judgment  which  had  been  marked 

against  all  the  defendants  (Mulholland  v.  M'Oourt,  n  Ir.  Jur.  N.  S.  13). 

Or  amended.  And  in  Knaretborough  v.  Edmund* on,  1  Ir.  L.  T.  278,  the  Court  refused 

to  allow  an  amendment  in  the  indorsement. 
Exceptions.         Where,  however,  the  original  writ  had  been  taken  from  the  process  server 
with  violence  by  the  defendant,  the  Court  gave  leave  to  issue  a  duplicate 
writ,  and  granted  a  conditional  order  to  mark  judgment,  although  no  in- 
dorsement had  been  made  (Brunt on  v.  Doyle,  Ir.  K.  2  G.  L.  86). 

Leave,  too,  has  been  given  to  amend  the  indorsement  where  the  day  of  the 
^_A  week  was  through  mistake  incorrectly  stated  (Kyne  v.  Murphy,  Ir.  R.  2  C. 

.  ~   L.  34).  And  see  Galway  Commisrionertv.  Doyle,  8  Ir.  Jur.  N.  S.  95  ;  Darey 
C  I  .      ▼.  Wynne,  7  Ir.  Jur.  O.  S.  160;   Goffv.  Fenian,  6  Ir.  Jur.N.  S.  41. 

s^«non»fin  32,  Service  of  any  writ  of  summons  and  plaint  on  thede- 
ordinwy  fendant  shall  be  effected  either  by  delivery  of  a  copy  of  such 
writ  to  the  defendant  in  person  (e),  if  it  be  reasonably  prac- 
ticable; and  in  other  cases,  and  where  it  shall  appear  by  the 
affidavit  of  service  hereinafter  mentioned  that  such  defendant 
is  personally  within  the  jurisdiction  (/),  and  that  due  and 
reasonable  diligence  (g)  has  been  exercised  in  endeavouring  to 
effect  such  personal  service,  and  without  effect,  in  such  case 
it  shall  be  sufficient  to  make  service  of  such  writ  by  leaving 
such  copy  at  the  defendant's  house  or  place  of  residence,  or 
at  his  office,  warehouse,  counting-house,  shop,  factory,  or 
place  of  business,  with  the  wife,  child,  father,  mother,  bro- 
ther, or  sister  of  the  defendant,  or  with  any  servant  or  clerk 
of  the  defendant  (the  person  with  whom  such  copy  shall  be 
left  being  of  the  age  of  sixteen  years  or  upwards),  and  show- 
ing to  such  person  the  original,  or  duplicate  original,  of  such 
summons  and  plaint  (A). 

(e)  The  Statute  requires  the  service  of  the  writ  to  be  personal  whenever 
practicable.  It  should  be  served  by  a  person  who  knows  the  defendant,  and 
can  swear  to  his  identity.  It  may  be  served  late  at  night  (Priddle  v.  Coo- 
per, t  Bing.  66).  But  it  cannot  be  served  on  a  Sunday;  and  such  a  service 
would  be  wholly  void  (  Taylor  v.  Phillips,  3  East,  155). 

How  effected.  1°  ca8€S  °f  personal  service  it  is  not  necessary  to  leave  the  copy  in  the 
actual  corporal  possession  of  the  person  served ;  for  if,  after  informing  the 
defendant  of  the  nature  of  the  process  and  tendering  the  copy,  he  refuses  to 
receive  it,  the  placing  it  on  his  person  or  throwing  it  down  in  his  presence 
will  be  sufficient  service  (Bell  v.  Vincent,  7  D.  &  R.  233).  So  also  the 
service  is  good,  if  the  copy  and  original  be  shown  to  the  defendant  through 
the  window,  and  the  copy  left  on  the  window  stool  (Hunt  v.  Eg  an,  1  Leg. 
Rep.  174) ;  with  which  compare  Chrittmat  v.  Eidke,  6D.&L  156. 

On  husband  In  actions  against  husband  and  wife,  service  on  the  husband  has  been 

and  wife.         held  to  be  sufficient.     (Buncombe  v.  Love,  Barnes,  406,  412). 

On  prisoner.  The  writ  may   be  personally  served  on  a  prisoner  (Cosby  v.  Robin* on, 


Personal  ser- 
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When  to  be 
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5  Ir.  Jnr.  N.  S.  37).  And  though  orders  for  substitution  of  service  on  the 
governor  of  the  prison  have  been  made  (Maguire  v.  Gardiner,  4  Jr.  L.  R. 
310),  yet  such  an  order  would  scarcely  be  granted  now ;  and  it  would  be 
a  contempt  of  Court  on  the  part  of  the  governor  not  to  bring  the  defendant 
forward  for  the  purpose  of  service  (Danson  v.  Le  Capelaine,  2 1  L.  J.  Ex.  2 1 9).  undertaking 

An  undertaking  by  an  attorney  to  appear  and  defend,  or  give  a  consent  to  appear, 
for  judgment,  will  be  enforced  by  attachment  (Ch.  Arch.  12th  ed.  p.  200) ; 
or  an  order  will  be  made  that  the  plaintiff  be  at  liberty  to  mark  judgment 
after  a  limited  time,  unless  cause  be  shown  (Butler  v.  Anderson,  2  Ir.  Jur. 
N.  S.  332 ;  Hall  v.  Rynd,  8  Ir.  C.  L.  R.  App.  4). 

In  cases  where  the  attorney  is  not  authorized  to  give  the  undertaking,  the 
judgment  will  of  course  be  set  aside  (Doyle  v.  Roche,  1  Ir.  Jur.  N.  S.  153 ; 
Synnott  v.  Green,  7  Ir.  Jur.  N.  S.  278). 

When  a  plaintiff  effects,  or  attempts  to  effect  service  under  this  section,  JP^^""7 
his  proceedings  are  liable  to  be  set  aside,  if  he  be  guilty  of  any  irregularity.  •* 

The  irregularity  may  be  in  the  writ  itself,  or  in  the  copy  of  it  served.  (See 
ante,  sects.  9,  10,  11,  12,  and  16).  If  the  iregularity  be  in  the  writ,  the  ^TJfJjStf 
application  will  be  to  set  aside  the  writ  and  all  the  proceedings  under  it ;  if  T  ***  °  • 
in  the  copy  only,  the  application  will  be  to  set  aside  the  service  (Hall  v.  Re~ 
dington,  5  M.  &  W.  605).  And  in  Eoldbrook  v.  Dymohe,  Ir.  R.  2  C.  L 
674,  where  the  copy  served  was  irregular,  the  Court  set  aside  a  judg- 
ment marked.  The  irregularity  may  also  arise  from  the  manner  of  the  ser- 
vice, or  the  proceedings  attending  it,  as  in  Mnlholland  v.  M'Court,  1 1  Ir. 
Jur.  N.  S.  13,  where  the  indorsement  was  defective.  As  to  waiving  an 
irregularity  in  the  service,  see  Holme*  v.  Russell,  9  Dowl.  487  ;  Raves  v. 
Knight,  1  Bing.  132. 

Where  judgment  is  marked  against  a  defendant  who  has  not  been  served  SJHjJ^Jf1*6 
with  the  writ,  he  may  apply  to  the  Court  to  set  aside  the  judgment;  but  the  where  noser- 
cases  are  conflicting  as  to  the  terms  on  which  relief  will  be  given.     In  vice. 
Ttsdall  v.  Humfreys,  Ir.  R.  1  C.  L.  1,  where  it  appeared  that  the  defendant  JK*6^ 
was  not  within  the  jurisdiction  at  the  time  of  the  alleged  service,  or  from  that  within  juris- 
time  till  judgment,  the  Court  set  aside  the  judgment,  although  there  was  no  diction. 
denial  that  the  process  had  come  to  the  defendant's  hands,  and  no  affidavit 
of  merits  ;  and  see  Flower  v.  Allan,  2  H.  &  C.  688. 

WTiere  the  defendant  is  within  the  jurisdiction,  it  has  been  frequently  held  Where  the 
that  relief  will  not  be  granted  if  he  allows  an  unreasonable  time  to  elapse  J"11  "** 
after  knowledge  of  the  action  without  applying,  as  the  proceedings  in  such  a  knowledge  of 
case  are  irregular  only,  and  not  void  (Lewis  v.  Berry,  6  Ir.  L.  R.  45  ;  Lewis  thedefend- 
v.  Henry,  6  Ir.  L.  R.  218  ;   Cowan  v.  Darcy,  2  Ir.  Jur.  O.  S.  315 ;  Holmes  ant 
v.  Russell,  9  Dowl.  487  ;  Williams  v.  Pigott,  lM.&W,  574).     And   the 
affidavit  should,  therefore,  state  how  defendant  first  became  aware  of  the 
writ.     Assuming  that  the  defendant  applies  within  a  proper  time,  the  next 
question  is,  what  evidence  the  Court  will  require  before  it  will  set  the  judg- 
ment aside.     The  affidavits  must  be  clear  and  free  from  all  ambiguity  (De 
Montmorency  v.  Rope,  2    Ir.  Jur.  0.  S.  213);  and   in  many   cases  the 
defendant  has  been  put  under  terms  to  prosecute  the  process  server  (  O'Farrell  Jhenlyno^B*?" 
v.  Burke,  I.  R.  2  C.  L.  82  ;  Mitchell  v.  Smith,  6  Ir.  Jur.  N.  S.  373) ;    in  server. 
which  case  the  Court  refused  to  grant  the  defendant  the  costs  of  the  prosecu- 
tion.    Where,  however,  the  process  server  is  dead,  or  it  appears  he  must 
have  been  mistaken,  relief  will  be  granted,  if  the  Court  is  satisfied  that  ser- 
vice was  not  effected  {Henessy  v.  Wall,  6  Ir.  L.  R.  205)  *,  and  see  Mosely  v. 
Blake,  28  L.  J.  Ex.  35  ;  Fal/on  v.  Coar,  Cooke  &  Ale.  24 ;  in  which  latter 
case  the  process  server  had  been  acquitted. 
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Affidavit  of        When  the  Court  is  satisfied  that  service  has  not  been  effected,  and  the 
mer  ts.  defendant  has  applied  in  proper  time,  the  judgment  will  be  set  aside  without 

an  affidavit  of  merits  {Martin  v.  William*,  Ir.  R.  3  C.  L.  5),  although  for- 
merly such  an  affidavit  was  frequently  required. 
Defendant  (/)  *n   order  fcnat   tne  pWirtiff  may  be  able  to  proceed   under  this 

must  be  section,  it  is  absolutely    necessary  that  the  defendant    should  be  within 

within  the       the  jurisdiction  (Tudall  v.  Humfrey*.  Ir.    R.  1  C.  L.  1),    referred   to 

jurisdiction.     &bovJQ  ^  J    *  " 

Due  and  (s)   The   question   of  when    due  and    reasonable  diligence  has  been 

reasonable      exercised  in  endeavouring  to  effect  personal  service,   is  one  which  depends 

diligence,        nD<)n  tne  circumstances  of  each  case.     Formerly  it  was  considered  necessary 

to  make  three  calls  on  different  days  at  the  defendant's  residence.     It  is  nor, 

however,  absolutely  necessary  that  the  process  server  should  adopt  this 

course  (See  Tomlinson  v.  Goatly,  L.  R.  1  C.  P.  230). 

Service  °™  (A)  Where  the  service  was  effected  upon  a  servant  of  the  defendant,  near 

defendant.       n*s  dwelling-house,  it  was  held  to  be  insufficient  (JSrady  v.  Kearney,  8  Ir.  C. 

L.  R.  App.  44). 

Service  on  33,  Service  of  any  such  writ  of  summons  and  plaint  issued 

Corpora-  •*/  /  ,  ,v  ,  ~,r        ,       .  , 

tions.  against  a  corporation  aggregate  (t)  may  be  effected   either 

cfw/slw.0''  kv  delivery  of  a  copy  of  such  writ  to  the  mayor  or  other 
head  officer  in  person,  or  to  the  town  clerk,  treasurer,  or 
secretary  of  such  corporation  (j) ;  and  service  of  any  such 
writ  issued  against  the  inhabitants  of  a  barony,  half  barony, 
or  other  like  district,  may  be  effected  by  delivery  of  such 
copy  to  the  acting  high  constable  thereof,  or  any  one  of 
the  acting  high  constables  thereof,  in  person  ;  and  service  of 
any  such  writ  issued  against  the  inhabitants  of  any  county  or 
any  city  or  town,  or  the  inhabitants  of  any  franchise,  liberty, 
city,  town,  or  place,  not  being  part  of  a  barony  or  other  like 
district,  may  be  effected  by  delivery  of  a  copy  thereof  to  some 
peace  officer  or  other  known  and  responsible  officer  thereof, 
in  person;  and  if  any  such  defendants  shall  not  appear  and 
take  defence  according  to  the  exigency  of  such  writ,  in  due 
time  after  such  service  thereof,  upon  affidavit  made  as  herein- 
after provided  of  such  personal  service  of  such  writ,  and  of 
the  publication  of  the  notice  hereinafter  provided,  it  shall  be 
lawful  for  the  plaintiff  to  proceed  thereon  as  is  hereinafter 
provided :  provided  always,  that  in  all  such  cases  a  sufficient 
notice  of  the  issuing  of  the  writ  shall  be  given  in  the  Dublin 
Gazette  and  in  one  of  the  local  newspapers  of  the  county, 
city,  or  district,  in  which  the  defendant  or  defendants,  or 
the  officer  or  agent  to  be  served,  shall  reside,  the  days  for 
filing  an  appearance  and  defence  to  run  in  such  cases  from 
the  day  of  the  publication  of  such  notice  in  the  Gazette  or 
newspaper,  whichever  shall  be  the  latest. 
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(1)  This  section  only  applies  to  cases  where  the  company  is  within  the  Section  ap- 
jurisdiction.     Where  the  company  is  to  be  considered  us  residing  without  SfoSre  Cor- 
the  jurisdiction,  the  service  will  have  to  be  effected  under  the  34th  section,  poratlon 
and,  unless  the  order  directs  it,  there  will  be  no  necessity  to  advertise  in  the  ^j""  ^uris 
Gazette  (Mape  v.  London  £  N.  W.  Rly.  Co.,  Ir.  R.  1  C  L.  563).     As'to  mctlon- 
where  a  Corporation  is  to  be  considered  as  residing,  see  sect.  9,  ante,  note 

or 

The  Companies'  Clauses  Consolidation  Act,  8  Vict  c.  16,  sect.  135,  pro-  Serriceon 
vided  that  service  of  a  writ  upon  a  Railway  Company  should  be  effected  by  S*11^. 
serving  the  secretary ;  but  this  provision  has  been  held  to  be  repealed  by 
the  above  section.  (M*Namara  v.  Waterford  £•  Limerick  Rly.  Co.,  1  Ir. 
Jur.  N.  S.  1 25  ;  Moore  v.  Belfast  and  Bally mena  Rly.  Co.,  6  Ir.  C.  L  R. 
441).  In  the  former  case,  however,  a  judgment  having  been  marked,  the 
Court  refused  to  set  it  aside  in  consequence  of  the  defendants'  delay. 

Section  62  of  the  Companies'  Act,  1862,  25  &  26  Vict,  c  89,  does  not  On  Joint 
apply  to  the  service  of  a  writ  of  summons  and  plaint.     The  writ  must,  pany#    om" 
therefore,  be  served  upon  a  Joint  Stock  Company*  incorporated  under  that 
Act,  in  the  manner  directed  by  the  present  section. 

If  a  Company  be  dissolved,  service  cannot  be  substituted  by  serving  the   Where 
ex-secretary,  or  other  officer  (Fayle  v.  Kingstowti  Water  Work*  Co.,  7  Ir.  SsSofvecL 
Jur.  N.  S.  397  :  S.  C.  14  Ir.  C.  L.  R.  App.  10). 

(J)  Service  on  a  director  of  a  Company  is  not  equivalent  to  service  on 
the  Secretary  (Towne  v.  Limerick  Steam  Ship  Company,  5  C.  B.,  N.S., 

73°)- 

The  proper  mode  of  serving  the  Guardians  of  a  Poor  Law  Union  is  by  Service  on 
serving  the  treasurer  and  the  clerk,  and  publishing  (White  v.  Adair,  3  Ir.  Guardian! 
C.  L.  R.  109). 

34.  In  case  it  shall  be  made  to  appear  by  affidavit,  to  the  Courts  may 
satisfaction  of  the  Court  in  which  the  action  is  attached,  or,  sJuutionof 
in  vacation,  of  any  Judge  of  any  of  the  said  Courts,  that  any  **▼*<*•  . 
defendant  in  any  summons  and  plaint,  the  cause  of  action 
in  respect  of  which  the  same  shall  have  issued  having  arisen 
within  the  jurisdiction  of  the  Court  (/),  has  not  been  served 
with  the  writ  of  summons  and  plaint  in  the  manner  herein- 
before prescribed,  and  has  not,  according  to  the  exigency 
thereof,  appeared  and  taken  defence  to  the  action,  and  that 
due  and  proper  means  (m)  were  used  to  serve  such  writ  in 
the  manner  aforesaid,  or  that  such  defendant  is  out  of  the 
jurisdiction  of  the  Court  (n),  and  can  be  properly  served 
through  or  upon  any  agent  or  representative,  or  any  manager 
of  the  real  or  personal  estate  of  such  defendant  within  such 
jurisdiction  (0),  or  has  removed  to  avoid  service,  or  on  any 
other  good  and  sufficient  grounds,  it  shall  be  lawful,  upon 
an  application  made  at  any  time  while  the  said  writ  shall  be 
in  force,  for  such  Court  or  Judge  to  authorize  such  substitu- 
tion of  service  through  the  Post  Office,  or  in  such  manner 
and  with  such  extension  of  time  for  service  and  defence  as  to 
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them  or  him  shall  seem  fit  (p),  and  the  taxing  officer  shall 
allow  reasonable  costs  (pp)on  such  proceedings  for  substitut- 
ing service  or  effecting  such  service  as  the  Court  shall  have 
directed  or  deemed  good ;  and  in  default  of  an  appearance  and 
defence  by  such  defendant  in  due  time  it  shall  be  lawful  for 
the  plaintiff  to  proceed  thereon  as  is  herein-after  provided. 

(k)  When  service  of  the  writ  cannot  be  effected  in  the  manner  pre- 
cribed  by  the  previous  sections  the  plaintiff  may  apply  to  the  Court  or  a 
Judge  for  an  order  to  substitute  service  under  this  section ;  and  in  cases 
where  the  defendant  is  out  of  the  jurisdiction  of  the  Court,  it  will  be  observed 
that  the  plaintiff  has  no  other  mode  of  proceeding,  as  he  cannot  serve  the 
writ  personally  out  of  the  jurisdiction,  without  an  order  of  the  Court  (sect. 
31) ;  and  as  the  Court  has  no  power  (in  actions  other  than  actions  of  eject- 
ment) to  authorize  service  out  of  the  jurisdiction  except  under  this  section 
(Dickson  v.  Capes,  j  i  Ir.  C.  L.  R.  345). 

In  actions  of  ejectment  the  power  of  the  Court  to  direct  a  substituted 
service  is  not  derived  under  this  section,  but  under  section  197  of  the  Act. 
poet,  and  sections  56,  57,  and  74,  of  the  Landlord  and  Tenant  Act,  i860 
(Poole  v*.  Griffith*,  14  Ir.  C  L.  R.  App.  20). 

The  cases  in  which  an  order  to  substitute  service  can  be  obtained  under 
this  section  may  be  divided  into  two  classes:  1.  Where  the  defendant  is 
within  the  jurisdiction  ;  2.  Where  he  is  out  of  the  jurisdiction.  In  the  first 
of  these  classes  of  cases  the  order  to  substitute  service  is,  in  general,  abso- 
lute in  the  first  instance ;  in  the  other,  it  is  conditional. 

1.  When  the  defendant  is  within  the  jurisdictiction,  the  plaintiff,  if  he 
seeks  to  substitute  service,  must  show:  ist.  That  the  cause  of  action  arose 
within  the  jurisdiction,  (vide  note  (/)  infra) ;  2nd.  That  the  defendant  has  not 
been  served,  and  has  not  appeared  and  taken  defence ;  and  3rd.  That  due 
and  proper  means  were  used  to  serve  the  writ  in  the  manner  prescribed  by 
the  former  sections  of  the  Act,  (vide  p.  32,  note  (m)  ). 

2.  When  the  defendant  is  out  of  the  jurisdiction,  the  plaintiff,  if  he  seeks 
to  substitute  service,  must  show  :  ist.  That  the  cause  of  action  arose  within 
the  jurisdiction,  (vide  note  (7)  infra) ;  2nd.  That  the  defendant  is  out  of  the 
jurisdiction,  (vide  p.  32,  note  (n)  )  ;  3rd.  That  the  defendant  can  be  properly 
served  through  some  agent  or  representative,  or  some  manager  of  his  real 
or  personal  estate  within  the  jurisdiction,  (vide  p.  32,  note  (o)  ) ;  or  4th,  has 
removed  to  avoid  service. 

Previous  to  the  passing  of  the  Act,  considerable  doubts  were  entertained 
whether  the  Court  bad  power  under  the  old  Act,  43  Geo.  3,  c  53,  s.  7,  to 
substitute  service  on  a  defendant  out  of  the  jurisdiction  (Burke  v.  Quintan, 
3  Ir.  L.  R.  310),  although  ultimately  it  was  held  that  it  had  (Pheian  v. 
Johnton,  7  Ir.  L.  R.  527). 

(/)  The  phrase  "  the  cause  of  action  having  arisen  within  the  jurisdiction 
of  the  Court"  is  one,  the  construction  of  which  has  given  rise  to  some  dif- 
ficulty both  in  this  country  and  in  England,  where  similar  words,  though  of 
wider  import,  occur  in  section  18  of  the  C.  L.  P.  Act,  1852.  Thus  it  has 
been  held  by  the  Courts  of  Queen's  Bench  and  Exchequer  in  England  that 
the  meaning  of  the  phrase  is  that  the  entire  cause  of  action  should  have 
arisen  within  the  jurisdiction  (Sichel  v.  Borch,  2  H.  &  C.  954;  Allhmsenr. 
Mulgarejo,  L.  R.  3  Q.  B.  340)  ;  in  which  latter  case  a  contract  having  been 
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entered  into  abroad  to  deliver  a  quantity  of  manganese  at  a  place  within 
the  jurisdiction,  the  Court  held  that  a  non-delivery  at  the  place  agreed  on 
was  not  a  cause  of  action  arising  within  the  jurisdiction.  On  the  other 
hand,  the  Court  of  Common  Pleas  has  held  that  it  is  not  necessary  that  the 
entire  cause  of  action  should  arise  within  the  jurisdiction  (Jackson  v.  Spit- 
tally  39  L.J.  Q.  B.  321).  Again  the  words  "cause  of  action"  in  the  sec- 
tion of  the  Civil  Bill  Act  relating  to  costs,  14  &  15  Vict,  c  70,  s.  40  (see 
now  sect.  97  of  the  C.  L.  P.  Act,  1856),  have  been  held  to  mean  the  entire 
cause  of  action  (Hurley  v.  Lawlor,  6  Ir.  Jur.  0.  S.  344). 

Notwithstanding,  however,  the  decisions  to  the  contrary  above  referred   How  con- 
to,  the  Courts  of  Common  Law  in  this  country  have  repeatedly  held,  that   JjJJJJf1"1  thIs 
service    of  the  summons  and  plaint  may  be  substituted,  provided  Apart  ry' 

of  the  cause  of  action  arose  within  the  jurisdiction  (Bet ham  v.  Fernie, 
4  Ir.  C.  L.  R.  92 ;  Kisbey  v.  Chesttr  and  Holyhead  Railway  Co.,  6  Ir. 
C.  I*  R.  393 ;  Reilly  v.  White,  1 1  Ir.  C.  L.  R.  138). 

But  where  the  cause  of  action  arose  wholly  out  of  the  jurisdiction,  the 
Court  has  no  power  to  substitute  service  (Collins  v.  De  Montmorency,  3  Ir. 
C.  L.  R.  473).  Nor  can  a  plaintiff  join  counts  rounded  on  such  a  cause  of  coiluta? 
action  with  other  counts,  founded  on  a  cause  of  action  arising  within  the 
jurisdiction  (Whyte  v.  Hill,  9  Ir.  Jur.  N.  S.  288;  Diamond  v.  Sutton, 
L.  R.  1  Ex.  130). 

As  instances  of  cases  where  the  cause  of  action  is  considered  as  arising   Where  cause 
within  the  jurisdiction,  reference  may  be  had  to  actions  against  carriers,   of  action 
where  the  contract  is  entered  into  abroad  to  carry  to  a  place  within  the  ju-  J"t^ns 
risdiction.     In  such  cases  the  Court  will  substitute  service  in  case  of  non-  ngmn»t 
delivery,  no  matter  where  the  loss  occurred  ( Kitbey  v.  Chester  and  Holy-  carriers. 
head  Railway  Co.,  6  Ir.  C.  L.  R.  393 ;  Powell  v.  Atlantic  Steam  Naviga- 
tion Co.,   10  Ir.  C.  L.  R.   App.  47;    Aston  v.  London  ft  North- Western 
RJy.  Co.,  Ir.  R.  1  C.  L.  604).  Compare  with  these  cases,  Watson  x.Atlmtic 
Steam  Navigation  Co.,   10  Ir.  C.  L.  R.    163 ;  which,  however,  is  distin- 
guishable. 

The  Court  has  also  substituted  service,  where  the  contract  was  entered 
into  within  the  jurisdiction,  to  carry  to  a  place  outside,  and  the  breach  occur- 
red abroad  (Stevenson  v.  London  fr  N.  W.  Railway  Co.,  Ir.  R  1  C.  L.  672). 
Similarly  in  an  action  by  buyer  against  seller  for  a  non  •delivery  of  goods  Inactions 
at  a  place  within  the  jurisdiction  (the  contract  having  been  entered  into  SjJ."onT . 
abroad),  service  will  be  substituted  {Adams  v.  Davison,  6  Ir.  Jur.  N.  S. 
390).  And  where,  upon  the  purchase  of  a  floating  cargo  it  was  agreed  that 
the  seller  should  repay  to  the  buyer  the  value  of  so  much  of  the  cargo  as 
Bhould,  upon  arrival,  prove  to  be  damaged,  in  an  action  to  recover  the  value 
of  the  damaged  portion,  the  Court  substituted  service  (Adams  v.  Mavro,  17 
Ir.  C.  L.  R,  686)  ;  with  which  compare  Adams  v.  Geralopolo,  5  Ir.  Jur. 
N.  S.217. 

Where  work  and  labour  has  been  rendered  in  Ireland  nnder  a  contract   Work  and 
made  in  England,  the  court  will  substitute  service  (Reilly  v.  White,  11  Ir.    labour. 
C.  L.  R.  148).     And  in  an  action  for  wrongful  dismissal,  where  the  agent 
had  been  appointed  by  a  letter  posted  in  London  and  directed  here,  and  dis- 
missed  by  a  similar  letter,    the  Court  substituted  service  (Hamilton  v. 
Foreign  and  Mercantile  Assurance  Co.,  3  Ir.  L.  T.  389). 

The  Court  will  substitute  service  where  an  action  is  brought  upon  a  policy  rolleies  of 
of  insurance  effected  in  this  country  with  an  English  company  (Kett  v.  Assurance. 
Robinson  4  Ir.  C.  L.  R.  186  ;  Betham  v.  Fernie,  ib.  92). 
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As  to  actions  upon  negotiable  instruments  made  abroad,  see  Fife  v.  Hound, 
6  W.  R.  282. 

A  foreign  judgment  for  a  debt  contracted  within  the  jurisdiction  cannot 
be  considered  as  a  cause  of  action  arising  within  the  jurisdiction  (Thelwall 
v.  Yehtrton,  16  C.  B.  N.  S.  813 ;    Warren  v.  Grier,  6  Ir.  Jur.  O.  S.  233). 

(m).  For  this  purpose,  the  affidavit  in  support  of  the  application  should 
set  forth  the  nature  and  times  of  such  attempts,  and  also  the  last  known  or 
present  residence  of  the  defendant,  and  likewise  must  show  facts  and  cir- 
cumstances sufficient  to  satisfy  the  Court  that  proper  means  have  been  used 
to  effect  service  in  the  manner  prescribed  {Miller  v.  O'Brien,  1  Ir.  Jur. 
N.  S.  109) ;  and  see  sect.  32,  ante,  note  (g). 

In  cases  where  violence  is  offered  to  the  process  server,  the  Court  will 
substitute  service  (Grady  v.  Kearny,  8  Ir.  C.  L.  R.  A  pp.  44). 

Where  the  defendant  is  a  lunatic,  orders  have  been  made  to  substitute 
service  on  him  by  serving  the  keeper  of  the  asylum  (  Wilmot  v.  Marmioru, 
8  Ir.  L.  R.  224;  Vance  v.  O'Connor,  11  Ir.  L.  R.  60).  The  keeper,  how- 
ever, should  allow  access  to  the  lunatic  for  the  purpose  of  service ;  and  if 
he  refuse  to  do  so,  it  will  be  a  contempt  of  Court  {Denuon  v.  Harding,  2 
W.  N.  17).  As  to  the  subsequent  proceedings  in.  an  action  against  a  lunatic, 
see  post,  sect.  51. 

(»).  The  Court  will  not  make  an  order  under  this  section,  when  the  de- 
fendant is  only  temporarily  absent  out  of  the  jurisdiction  (M'Donough  v. 
McCartney,  3  Ir.  C.  L.  R.  239)  in  which  case  the  defeudant  was  away  at- 
tending to  his  parliamentary  duties  (Coates  v.  Fenntll,  6  Ir.  Jur.  N.  S.  251). 
But  if  his  absence  be  for  the  purpose  of  avoiding  service,  the  section  gives 
the  Court  power  to  substitute  service  in  express  terms. 

(0)  For  the  purpose  of  substituting  service  on  a  defendant  out  of  the 
jurisdiction,  it  is  not  necessary  that  the  person  on  whom  it  is  sought  to  sub- 
stitute service  should  be  the  general  agent  or  representative  of  the  defendant ; 
but  there  should  be  shown  to  be  that  relation  which  imposes  an  obligation 
on  the  person  receiving  the  writ  to  communicate  it  to  the  defendant,  and 
the  possibility  of  communicating  it  should  be  moreover  shown  (Reilly  v. 
White,  11  Ir.'C.  L.  R.  138;  per  Pigot,  C.  B.,  142). 

Thus  the  Court  will  substitute  service,  where  an  agency  exists  between 
the  defendant  and  such  third  person  quoad  hoc,  L  e.  as  to  the  very  subject 
matter  of  the  suit  (O'Dwyer  v.  Jackson,  4  Ir.  Jur.  N.  S.  129;  Purser  v. 
Lvscovich,  15  Ir.  C.  L.  R.  App.  10),  in  which  case,  another  action  being 
pending  by  the  defendant  against  the  plaintiff  for  the  price  of  a  cargo  of 
grain,  the  Court  allowed  service  to  be  substituted  upon  the  defendant's 
attorney  in  the  first  suit,  the  cause  of  action  relating  to  the  cargo 
(Adams  v.  Davison,  6  Ir.  Jur.  N.  S.  390;  Wright  v.  Miller,  1  Ir.  Jur.  N.  S. 

*95)- 

So  also  where  an  action  is  brought  against  a  foreign  merchant,  and  the 

action  has  relation  to  his  mercantile  transactions,  the  Court  will  substitute 

service  on  his  agent  here.     Thus  in  an  action  for  agency  commission,  where 

it  appeared  that  the  defendants,  who  were  coffee  merchants,  had  issued 

advertisements  in  which  they  announced  that  J.  L.  was  their  agent  for 

Belfast,  the  Court  made  an  order  for  substitution  of  service  on  J.  L.  (Reilly 

v.  White,  1 1  Ir.  C.  L.  R.  138) ;  and  see  Hegarty  v.  Be  la  Sierra,  2  Ir.  Jur. 

0.  8.  216.     So  also  in  action  on  a  policy  of  insurance  against  an  English 

Company,  service  will  be  substituted  on  their  agent  here  {Kelt  v.  Robinson, 

4lr.  C.L.  R.  186). 
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The  Court  will  not  substitute  service  on  a  person  who  has  been  a  partner  Substitution 
of  the  defendant,  where  the  partnership  has  been  dissolved  before  action  of  serrtco  on 
brought,  although  the  cause  of  action  accrued  before  dissolution,  and  is  a  a  Partuer* 
partnership  demand  (Payne  v.  Ryan,  i  Ir.  Jur.  N.  S.  317).     In  ordinary 
cases  of  partnership  demands,  however,  service  will  be  substituted  on  one 
partner  for  the  other  (Mangan  v.  Jeff,  12  Ir.  L.  R.  31 ;  Hey  don,  v.  Ham- 
mond, 10  Ir.  L.  R.  268). 

The  Court  will  not  substitute  service  on  an  attorney  who  is  merely  acting  On  law 
for  the  defendant  in  another  action  or  suit  (Anon.  v.  Aylward,  10  Ir.  Jur.  agent, 
N.  S.  415 ;  Cmrroll  v.  Tuthill,  6  Ir.  Jur.  O.  S.  244). 

The  cause  of  action  may,  however,  be  so  far  connected  with  the  other 
matter  in  which  the  attorney  is  employed  as  to  give  the  Court  power  to 
substitute  service ;  as  in  Burger  v.  Luscovich,  15  Ir.  C.  L.  R.  A  pp.  10 ;  and 
see  Dnffy  v.  Cowgill,  13  Ir.  L.  R.  84,  where,  in  an  action  for  a  malicious 
arrest  under  a  Judge's  fiat,  the  Court  substituted  service  on  the  attorney 
who  had  acted  for  the  defendant  in  the  previous  action. 

A  land  agent  comes  within  the  express  words  of  the  section.     Where,  Land  agent 
however,  all  that  appeared  was  that  the  defendant  was  entitled  to  a  portion 
of  certain  rents  under  his  father's  will,  and  that  the  executors  were  in  receipt 
of  the  same,   the  Court  refused  to  substitute  service  on  the  executors 
(M1  Knight  y.  Macartney,  1  Ir.  L.  T.  102). 

The  Court  will  not  substitute  service  on  a  receiver  appointed  by  the  Court  Receiver, 
of  Chancery  over  the  defendant's  property  ( Walli*  v.  Austin,  3  Ir.  L.  R. 
258 ;  Carroll  v.  Tuthill,  6  Ir.  Jur.  0.  S.  244). 

In  At'Dougall  v.  0'  Shaughnetsy,  Ir.  R.  1  C.  L.  86  (an  action  of  eject-  Co-trustee, 
rocnt),  the  Court  substituted  service  on  one  trustee  for  his  co-trustee. 

In  Sheridan  v.  Stanford,  Batty,  123,  service  of  a  writ  upon  a  sheriff  was  Sub-sheriff. 
substituted  by  serving  his  sub-sheriff,  the  cause  of  action  being  for  an  act 
done  by  the  sub -sheriff. 

(p)  In  cases  where  service  is  substituted  by  serving  a  person  within  the  How  the 
jurisdiction,  the  service  on   such  person  must  be  personal.     Leave  may,  JJ^JjSetobe 
however,  be  obtained  to  serve  him  otherwise,  as  in  Cnrmichael  v.  Newman,  effected. 
3  Ir.  Jur.  O.  S.  9,  where  leave  was  given  to  substitute  service  by  transmitting 
copies  to  the  defendant's  father,  who  was  his  land  agent,  and  by  poking 
copies  on  the  father's  dwelling  place  ;  and  in  Hamilton  v.  B.  &  I.  Marine 
Insurance  Co.  Exch.  13th  April,  1869,  where  an  order  was  made  for  sub- 
stitution of  service  by  serving  the  writ  at  the  registered  office  of  the  law 
agent  of  the  defendant 

The  person  on  whom  service  is  substituted  may  come  in  to  Bhow  cause  Showing 
against  the  order,  and  a  time  is  limited  in  the  order  for  such  purpose.    As  JJiJ^agalaSt 
to  the  manner  of  showing  cause,  and  how  the  order  is  made  absolute,  in  case 
no  cause  is  shown,  see  133-136,  G.  O.,  1854;  and  Vint  v.  Langtree, 
1  Ir.  L.  T.  279.     The  defendant  may  also  come  in  to  show  cause  against 
the  order;  and  although  an  appearance,  before  the  time  when  the  appear-  Defendant 
ance  and  defence  were  consolidated,  operated  as  a  waiver  of  the  objection  to  ff^w^jjjf 
the  jurisdiction  (Forbee  v.  Smith,  10  Ex.  717 ;  Slaniforth  v.  Richmond,  13 
W.  R.  724),  yet  a  defendant  may  come  in  to  show  cause  against  the  order, 
without  waiving  the  objection  (Binet  v.  Ficot,  4  H.  &  N.  365 ;  Diamond 
v.  Sutton,  L.  R.  1  Ex.  130). 


Where  a  conditional  order  for  substitution  of  service  has  been  made,  and  no  Time  for 
use  is  shown  against  it,  the  time  for  pleading  is  computed  from  the  date  at  {©^ruer^* 

D 
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(PP)  Where  the  defendant  within  six  days  after  the  substituted  service 
tenders  the  sum  due,  together  with  the  sum  fixed  for  costs  by  i  G.  O.  of  22nd 
Jan.  1 856,  the  plaintiff  is  not  entitled  to  the  costs  of  the  motion  for  leave  to 
substitute  service  (Atkuuon  v.  Gregory,  1  Ir.  L.  T.  157). 

35.  An  affidavit  of  the  service  of  the  writ  of  summons 
and  plaint  in  the  manner  herein-before  prescribed,  or  in  the 
manner  directed  by  any  such  order  for  liberty  to  substitute 
service  as  aforesaid,  shall  be  made  and  filed  in  the  office  of 
the  pleadings  assistant  of  the  Court  in  which  the  action  shall 
be  depending,  in  case  it  shall  become  necessary  to  mark 
judgment  by  default  (q). 

(9)  The  affidavit  most,  in  addition  to  the  matters  mentioned  in  the 
section,  state  the  day  on  which  the  indorsement  of  service  was  made  upon 
the  writ  (sect.  31,  ante).  It  must  also  state,  in  case  personal  service  has 
been  effected,  that  the  process  server  is  acquainted  with  the  person  of  the 
defendant  whom  he  has  served  (9  6.  0.,  1854).  And  by  section  99  of  the 
Act,  it  is  the  duty  of  the  Master  of  the  Court,  before  allowing  a  judgment  by 
default  to  be  maiked,  to  see  that  a  proper  affidavit  of  service  has  been  filed. 

36.  Any  affidavit  to  be  used  in  any  of  the  said  Courts 
may  be  sworn  before  any  Consul-General,  Consul,  Vice- 
Consul,  or  Consular  Agent  for  the  time  being  appointed  by 
Her  Majesty  at  any  foreign  port  or  place;  and  every  affidavit 
60  sworn  by  virtue  of  this  Act  may  be  used  and  shall  be  ad-' 
mi t ted  in  evidence,  saving  all  just  exceptions,  provided  it 
purport  to  be  signed  by  such  Consul-General,  Consul, 
Vice-Consul,  or  Consular  Agent,  upon  proof  of  the  official 
character  of  the  person  appearing  to  have  signed  the  same  (r) : 
provided,  that  if  any  person  shall  forge  the  signature  of 
any  such  affidavit,  or  shall  use  or  tender  in  evidence  any 
such  affidavit  with  a  false  or  counterfeit  signature  thereto, 
knowing  the  same  to  be  false  and  counterfeit,  he  shall  be 
guilty  of  felony,  and  shall,  upon  conviction,  be  liable  to 
transportation  for  seven  years,  or  to  imprisonment  for  any 
term  not  exceeding  three  years,  nor  less  than  one  year,  with 
hard  labour ;  and  every  person  who  shall  be  charged  with 
committing  any  felony  under  this  Act  may  be  dealt  with, 
indicted,  tried,  and,  if  convicted,  sentenced,  and  his  offence 
may  be  laid  and. charged  to  have  been  committed,  in  the 
county  or  place  in  which  he  shall  be  apprehended  or  be  in 
custody ;  and  every  accessory  before  or  after  the  fact  to  any 
such  offence  may  be  dealt  with,  indicted,  tried,  and,  if  con- 
victed, sentenced,  and  his  offence  laid  and  charged  to  have 
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been  committed,  in  any  county  or  place  in  which  the  principal 
offender  may  be  tried ;  provided  also,  that  if  any  person  shall 
wilfully  and  corruptly  make  a  false  affidavit  before  such 
Consul-General,  Consul,  Vice-Consul,  or  Consular  Agent, 
every  person  so  offending  shall  be  deemed  and  taken  to  be 
guilty  of  perjury,  in  like  manner  as  if  such  false  affidavit  had 
been  made  in  Ireland  before  competent  authority,  and  shall 
and  may  be  dealt  with,  indicted,  tried,  and,  if  convicted,  ' 
sentenced,  and  his  offence  may  be  laid  and  charged  to  have 
been  committed,  in  any  county  or  place  in  which  he  shall  be 
apprehended  or  be  in  custody,  as  if  his  offence  had  been 
actually  committed  in  that  county  or  place. 

(r)  By  18  &  19  Vict.  c.  42,  sect.  3,  it  is  not  necessary  to  give  proof  of  the  Before  whom 
official  character  of  the  person  appearing  to  have  signed  the  affidavit,  or  of  fsntJ^avil 
his   signature  thereto,   where  it  purports  to  be  signed  by  a  person  of  the  made. 
character  above  mentioned. 

An  affidavit  intended  to  be  used  in  any  of  the  Superior  Courts  of  Common 
Law,  may  be  sworn  in  England  or  Scotland  before  the  Commissioners 
appointed  there  to  take  affidavits,  or  before  a  Judge  or  other  person  em- 
powered to  administer  oaths.  In  case  it  is  sworn  before  a  Judge,  or  such 
other  person,  see  the  146th  6.  0.,  1854. 

In  the  colonies  and  in  foreign  countries,  in  addition  to  the  persons  men-  jn  tj,e  coj0. 
tioned  in  the  section,  affidavits  may  be  sworn  before  any  person  empowered  nies  and 
fry  the  law  of  the  country  to  administer  oaths ;  but  the  signature  of  such  *Droad- 
person  to  the  jurat,  and  also  his  authority  to  administer  oaths,  and  take 
affidavits  must  be  verified  by  an  affidavit  (French  v.  Belltw,  1  M.  &  S.  302 ; 
Binet  v.  Picot,  4  H.  &  N.  365),  or  by  the  certificate  of  a  notary'  public  {Ex 
parte  Wonley,  2  H.  Bl.  275),  or,  it  would  seem,  of  the  British  Consul,  or 
the  Consul  of  the  foreign  country  (In  re  Barber •,  2  Bing.  N.  C.  268 ; 
Howzelle  v.  Watt <m,  9  Ir.  L.  B.  40). 

With  respect  to  the  filing  of  the  summons  and  plaint  («):      nnnaof 

37.  The  original  or  duplicate  summons  and  plaint(J),  or  a  FUing puint. 
copy  («)  thereof  and  of  the  endorsements  thereon,  and  of  the 
said  particulars,  certified  by  the  attorney  for  the  plaintiff  to 
be  a  correct  copy,  shall,  in  order  to  enforce  a  defence  thereto 
within  the  period  of  time  in  such  writ  mentioned,  four 
day 8  at  least  before  the  time  for  pleading  thereto  has  ex- 
pired (v),  be  filed  with  the  pleadings  assistant  of  the  Court 
in  which  the  action  shall  be  depending,  and  such  document 
shall  be  deemed  to  be  a  pleading  of  the  plain  tiff,  and  in  lieu 
and  stead  of  a  declaration  (w) ;  provided,  however,  that  no 
summons  and  plaint,  or  duplicate  or  copy,  shall  be  filed  as  a 
pleading,  unless  the  same  shall  be  on  parchment,  and  suffi- 
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ciently  legible,  and  in  a  fit  state  and  form  to  be  received  as 
a  pleading  of  the  Court  (x) ;  provided  also  that  in  case  such 
summons  and  plaint  shall  not  be  filed  within  the  time  afore- 
said, it  shall  be  sufficient,  for  the  purpose  of  enforcing  a  defence 
thereto  after  the  filing  of  the  same,  to  give  notice  of  the  filing 
to  the  defendant  (y),  and  such  defendant  shall  have  eight 
days  from  the  service  of  such  notice  to  file  his  defence  thereto, 
but  in  no  case  shall  the  plaintiff  be  at  liberty  to  proceed  to 
enforce  a  defence  after  the  expiration  of  six  months  from  the 
service  of  such  summons  and  plaint  (z). 


Time  within 
which  the 
writ  la  to  be 
filed. 


Where  origi- 
nal writ 
destroyed. 

Filing  copy. 


How  time 
reckoned. 


Where  se- 
veral defen- 
dants. 


Marking 
judgment 
when  writ 
filed. 


(«)  This  and  the  following  section  provide  for  the  filing  of  the  summons 
and  plaint.  It  should  be  filed  four  days  before  the  time  for  pleading  expires  : 
note  (*).  If  not  filed  witbin  that  time,  the  plaintiff  must  serve  the  defen- 
dant with  notice  of  filing,  who  will  then  have  eight  days  to  plead :  note  (y). 
If  not  filed  within  two  months,  the  defendant  may  proceed  to  obtain  a 
judgment  ot  nonpros,  against  the  defendant  (sect.  38,  note  (6))  ;  and  if  not 
filed  within  six  months,  the  plaintiff  will  be  not  able  to  proceed  further  with 
the  action,  although  the  cause  is  not  even  then  out  of  Court :  note  (*).  As 
to  how  time  is  to  be  computed,  and  how  to  proceed  in  the  case  of  several 
defendants,  see  infra. 

(*)  Where  the  defendant  destroyed  the  original  writ,  the  Court  allowed 
a  uew  writ  to  be  issued  and  filed,  and  made  a  conditional  order  for  leave  to 
mark  judgment  (Brunton  v.  Doyl'%  Ir.  B.  2  C.  L.  86). 

(«)  In  case  any  doubt  should  exist  as  to  whether  the  service  is  good,  it 
will  be  prudent  to  tile  a  copy  only,  as  it  will  then  be  unnecessary  to  apply 
to  the  Court  for  leave  to  take  the  writ  off  the  file  fur  the  purpose  of  effecting 
fresh  service. 

(v)  The  days  from  the  1st  August  to  the  20th  October,  inclusive,  are 
not  to  be  reckoned  in  the  time  for  pleading  (sects.  43,  232) ;  and,  therefore, 
mot  in  the  time  for  filing  the  plaint  for  the  purpo.se  of  enforcing  a  defence 
without  notice;  neither  can  the  plaintiff  file  the  plaint  during  that  period 
(sect.  232). 

In  the  case  of  several  defendants,  the  writ  cannot  be  filed  until  the  last  of 
them  has  been  served  ;  and  if  at  that  time  there  be  not  four  days  to  run  of 
the  time  for  pleading  of  the  defendants  previously  served,  notice  of  the  filing 
must  be  served  upon  them  (  Delmege  v.  Lloyd,  4  Ir.  C.  L.  R.  245).  In 
actions  of  ejectment,  it  is  now  provided  by  the  3rd  G.  0.,  1856,  that  the 
filing  of  the  writ  of  ejectment,  or  copy,  against  one  defendant  served,  shall 
be  a  sufficient  filing  as  against  the  defendants  subsequently  served. 

When  the  plaint  is  regularly  filed,  there  is  nothing  in  the  Act  or  Orders 
to  prevent  the  plaintiff  from  marking  judgment  in  case  no  defence  is  filed,  no 
matter  what  time  may  have  elapsed.  The  178th  G.  0.  does  not  apply  to 
such  a  case.  Where,  however,  a  year  has  elapsed,  the  plaintiff  will  not  be 
allowed  to  mark  judgment  without  some  intimation  to  the  defendant.  In 
Fleming  v.  iJoghcrly,  Ir.  R.  3  C.  L.  571,  the  Court  gave  a  conditional  order 
for  leave  to  mark  judgment  unless  cause  were  shown  in  ten  days ;  and  in 
B«U  v.  Bell,  Ir.  R.  1  C.  L.  57 1,  the  plaintiff  having  taken  out  a  rule  for 
liberty  to  proceed  by  analogy  to  the  178th  G.  O.,  the  Court  refused  to  set 
the  rule  aside. 
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Where  the  writ  is  amended  by  adding  a  new  defendant,  pursuant  to  sect. 
89,  the  Court  will  not  allow  the  writ  to  be  taken  off  the  file  for  the  purpose 
of  serving  such  new  defendant  ( ConoUy  v.  Evans,  7  Ir.  Jur.  0.  S.  182). 
The  side-bar  order,  giving  leave  to  amend  in  such  a  case,  should  direct  that 
service  of  an  attested  copy  of  the  writ  on  the  new  defendant  be  deemed 
good  service. 

(a?)  The  writ  does  not,  properly  speaking,  become  a  "  pleading"  until  Effect  of 
filed.     Hence  it  would  appear  that  before  that  time  a  motion  to  set  aside  a  fliH,ff- 
summons  and  plaint  as  embarrassing  or  irregular  is  premature  (O'Brien  v. 
Taylor,  2  Ir.  Jur.  N.  S.53).     The  question  was  also  discussed  in  Doran  v. 
Chancellor,  Ir.  R.  2  C.  L.  1 27,  but  not  decided. 

(*)  See  the  34th  G.  0.,  1854. 

(y)  The  Court  will  substitute  service  of  the  notice  of  filing  (Byrne  v.  Sher-  Service  of 
loci,  8  Ir.  C.  L.  R.  Ap.  32).     Where  the  pleading  was  not  filed,  though  ^ungf  °* 
notice  of  filing  was  given,  the  Court  refused  to  set  aside  a  non  pros.  (Lewis 
v.  Bogee,  2  Leg.  Rep.  315). 

(z)  The  six  months  after  the  expiration  of  which  the  plaintiff  is  pre-  How  the  six 
eluded  from  taking  proceedings  to  enforce  a  defence  are  inclusive  of  the  JJJJJJf8  com* 
days  from  the  1st  August  to  the  20th  October,  notwithstanding  that  the 
plaint  cannot  be  filed  on  those  days  (Mullen  v.  Bonjor,  5  Ir.  C.  L.  R.  475). 
As  to  whether  the  time  during  which  proceedings  are  stayed  is  to  be 
reckoned,  see  Johns  v.  Sanders,  5  D.  &  L.  49 ;  Ross  v.  Green,  10  Ex.  891. 
If  the  last  day  for  filing  the  plaint  fall  on  a  Sunday  or  holiday,  it  is  doubtful 
whether  the  plaint  can  lie  filed  on  the  next  day.  See  the  6th  6.  0.,  1 854, 
and  Blake  v.  Davis,  Bl.  D.  &  O.  115  ;  Evans  v.  Jones,  2  B.  &  S.  45. 
Under  the  old  practice,  if  the  plaintiff  did  not  declare  within  a  year  after  the 
return  of  the  writ,  the  cause  was  out  of  Court ;  and  in  Thompson  v.  Arm- 
strong, 1  Ir.  Jur.  N.  S.  335,  it  was  held  by  the  Court  of  Common  Pleas 
that,  under  the  above  section,  a  cause  was  out  of  Court  if  the  plaint  were  not  Effect  of  not 
filed  within  six  months  after  service,  and  therefore  a  judgment  of  non  pros,  filing. 
could  not  be  entered  against  the  plaintiff  after  that  period.  This  decision, 
however,  has  been  overruled  in  Doran  v.  Chancellor,  17  Ir.  C.  L.  R.  140  ; 
Ir.  R.  2  C.  L.  1 27,  where  it  was  held  that,  if  another  action  be  brought  against 
the  defendant  after  the  expiration  of  the  six  months,  he  may  plead  action 
pending.  On  the  other  hand,  after  that  period,  the  plaintiff  can  go  no 
further  with  the  action,  and  the  only  course  he  can  adopt  is  to  discontinue, 
and  bring  a  fresh  action.  As  to  proceeding  to  mark  judgment  after  the 
expiration  of  six  months  in  cases  where  the  plaint  has  been  regularly  filed, 
aee  note  (v),  supra. 

38.  In  case  the  plaintiff  shall  neglect  to  file  the  original  or  Rule  for  costs 
duplicate  summons  and  plaint,  or  copy  thereof,  within  two  J^nSens1* 
months  (a)  after  the  service  thereof  on  the  defendant,  unless  and  plaint 
the  time  for  filing  such  summons  and  plaint  shall  have  been 
extended,  such  defendant  may,  on  an  affidavit  of  the  service 
thereof  and  a  certificate  of  no  summons  and  plaint,  or  copy, 
filed,  enter  a  rule  that  the  plaintiff  do  file  his  summons  and 
plaint  within  four  days  after  the  service  thereof  (6),  or  pay 
to  the  defendant  such  sum  as  shall  be  fixed  by  the  taxing 
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officer,  subject  to  the  approval  of  the  three  Chief  Judges  of 
the  said  Courts,  as  and  for  his  costs  occasioned  by  being 
served  with  such  summons  and  plaint  (c),  and  such  order 
shall  be  in  lieu  and  stead  and  have  the  effect  of  a  judgment 
of  nonpros,  for  not  declaring;  and  in  case  the  plaintiff  shall, 
after  the  entry  of  6uch  rule,  file  his  summons  and  plaint,  or 
copy,  he  shall  pay  to  the  defendant  his  costs  occasioned 
thereby,  upon  demand,  not  exceeding  the  sum  of  one  pound, 
or  in  default  thereof  the  defendant  may  obtain  a  rule  for  the 
payment  of  such  sum  and  the  costs  of  such  rule. 

(a)  The  days  between  the  jst  August  and  20th  October,  inclusive,  are 
not  to  be  reckoned  in  this  period  of  two  months  (sect.  232).  In  replevin, 
if  the  plaintiff  does  not  file  the  plaint  within  ten  days  after  service,  unless 
the  time  for  filing  be  extended,  the  defendant  may  proceed  to  nonpros,  him ; 
C.  L.  P.  Act,  1856,  sect.  100. 

(a)  As  to  ruling  a  plaintiff,  see  post,  sect.  106.  As  long  as  the  proceedings 
are  stayed  the  defendant  cannot  nen  proa,  the  plaintiff,  and  a  judgment  of 
non  pros,  entered  up  will  be  set  aside  with  costs  (Burgess  v.  Swayne^  B.  &  C. 
485).  As  to  whether  the  time  during  which  the  proceedings  have  been 
stayed  should  be  reckoned  in  the  period  of  two  months,  see  Johns  v.  Sanders f 
5  D.  &  L.  49.  The  plaintiff  by  serving  a  notice  of  his  intention  not  to 
proceed  further  with  his  action  cannot  prevent  the  defendant  from  entering 
up  a  judgment  of  non  pros,  (Fitzgerald  v.  Power,  1  Leg.  Rep.  208).  As 
to  setting  aside  a  judgment  of  non  pros,  see  Cater  v.  Flattery,  5  Ir.  L.  B. 
175  ;  Bacon  v.  Maunders,  5  Ir.  Jur.  O.  S.  118. 

The  section  does  not  in  terms  provide  for  the  case  of  several  defendants. 
Under  the  old  practice,  if  the  plaintiff  was  in  default  as  to  all,  he  might  be 
non-protted  by  one  on  behalf  of  all  (Hamlet  v.  Bingham,  5  Sc.  N.  R.  889). 
But  if  not  in  default  as  to  all,  the  defendant  entering  up  the  judgment  should 
enter  it  up  on  behalf  of  himself  alone  (ibidX  Under  such  circumstances  the 
plaintiff's  course  would  be  to  apply  to  the  Court  to  extend  the  time  for  filing 
the  writ. 

(c)  By  a  6.  O.  of  the  ist  February,  1854,  this  sum  has  been  fixed  at 
£1  13*.  44?.,  with  a  further  sum  of  18a.  where  execution  is  issued. 

With  respect  to  the  appearance  and  defence  to  the  sum- 
mons and  plaint : 

39.  The  defendant  may,  within  the  time  specified  in  the 
said  summons  and  plaint,  or  within  eight  days  from  the 
service  of  the  notice  of  filing  the  said  summons  and  plaint  in 
manner  aforesaid,  or  at  any  time  before  judgment,  or  within 
such  time  as  the  Court  or  a  Judge  may  permit  (d),  file  with 
the  pleadings  assistant  an  appearance  and  defence  or  demur- 
rer to  the  said  writ  of  summons  and  plaint ;  and  such  de- 
fence may  be  according  to  the  Form  No.  2.  in  the  Schedule  B. 
to  this  Act  annexed  (*),  and  shall  contain  at  foot  thereof  the 
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name  and  registered  residence  of  the  defendant's  attorney, 
-where  the  same  is  pleaded  by  attorney  (/),  and  where  it  is 
pleaded  in  person  the  residence  of  the  defendant,  and  in  case 
6uch  residence  shall  not  be  in  the  city  of  Dublin,  shall  specify 
by  the  name  of  the  street  and  number  of  the  house  some 
place  within  the  said  city  whereat  all  notices  and  papers  re- 
lating to  the  suit  may  be  served  and  delivered  for  the  defen- 
dant {g). 

(d)  When  the  time  for  pleading  is  extended,  the  defendant  may  file  his 
defence  at  any  time  op  to  the  moment  of  marking  judgment,  even  though 
the  extended  time  has  expired ;  and  accordingly,  where  the  defendant's  at- 
torney came  to  the  office  on  the  morning  after  the  expiration  of  the  extended 
time,  for  the  purpose  of  filing  the  defence,  and  the  plaintiffs  attorney  came 
at  the  same  time  for  the  purpose  of  marking  judgment,  it  was  held  that  the 
defence  should  have  been  received,  and  a  judgment  marked  under  the  cir- 
cumstances was  set  aside  (Robinson  v.  Wbodroffe,  4  Ir.  L.  T.  181). 

A  defence  cannot,  however,  be  filed  in  an  action  of  ejectment  after  the 
expiration  of  the  statutable  time  (3  6.  O.  of  22nd  January,  1856). 

(e)  As  to  the  form  of  the  defence,  see  further,  sect  56,  post.  When  there 
are  several  defences,  each  separate  defence  must  be  commenced  in  a  new 
paragraph;  34th  G.  O.,  1854.  As  to  withdrawing  a  defence,  see  post,  sect. 
48,  note  (r);  and  as  to  pleas  in  abatement,  sect  56,  post,  and  the  44th 
G.  O.,  1854. 

The  form  of  a  demurrer  is  given  in  Schedule  B.,  Form  No.  3.  As  to  the 
proceedings  upon  demurrer  see  post,  sects.  80-83 ;  and  the  50th  and  51st 
G.  O.  of  1854,  which  provide  for  the  making  up  of  the  demurrer  books. 

(/)  If  the  residence  of  the  attorney  be  omitted,  the  defence  will  be  irre- 
gular :  see  Dempster  v.  Vernon,  6  Ir.  Jur.  N.  S.  366 ;  and  the  1 12th  G.  O., 

(jg)  Where  a  defendant  indorsed  upon  the  defence  a  residence  where  he 
was  not  known,  the  plaintiff  was  allowed  to  serve  a  notice  of  motion  by 
posting  it  at  the  office  of  the  Court,  and  at  the  residence  given  (Bichy  v. 
Crawford,  Ir.  XL  2  C.  L.  434). 

40.  In  any  case  in  which  there  are  mutual  debts  between 
the  plaintiff  and  defendant  (A),  or  if  either  party  sue  or  be 
sued  as  executor  or  administrator,  where  there  are  mutual 
debts  between  the  testator  or  intestate  and  either  party  (t), 
one  debt  may  be  set  off  against  the  other,  and  such  matter 
may  be  pleaded  in  bar  of  the  action,  or  of  the  further  main- 
tenance thereof,  or  so  much  of  the  debt  as  it  covers,  and  the 
account  upon  which  it  became  due  shall  be  alleged  as  in  a 
summons  and  plaint  for  the  same  debt. 

(A)  The  form  of  a  defence  of  set-off  is  given  in  the  schedule  to  the  Act.  Set-nff. 
A  defence  not  containing  an  averment  of  the  defendant's  willingness  to  set 
off  his  demand  against  the  plaintiff's  claim  is  bad  {Toole  v.  Byder,  Ir.  R.  2 
C.  L.  652).     So  also  if  it  omits  to  aver  that  the  plaintiff  "  still  is"  indebted 
to  the  defendant  {Smith  v.  Fottrell,  10  Ir.  Jur.  N.  S.  232). 
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When  a  set-        The  defence  can  be  pleaded  only  where  the  claims  on  both  sides  are  liqtri- 

°SJ25K*°      dated  debts,  or  money  demands.     It  is  not  applicable  where  the  claim  on 

p  either  side  is  for  unliquidated  damages,  as  a  claim  under  a  guarantee,  or  a 

contract  of  indemnity  (Morley  ▼.  In g  lis,  4  Bing.  N.  C.  58  ;  Atwoolr.Atwool, 

J  E.  &  B.  23) ;  and  so  also  upon  a  suggestion  of  breaches  where  the  demsnd 

is  unliquidated  (Lysaght  v.  Farmer,  7  Ir.  C.  L.  R.  404).     In  an  action  for 

use  and  occupation,  the  defendant  was  allowed  to  plead  by  way  of  set-off  an 

agreement  by  the  plaintiff  to  allow  him  for  improvements,  the  value  of  the 

improvements  being  averred  {Julian  v.Loughuane,  8  Ir.  C.  L.  Rep.  138). 

And    see  also  Anderson  v.  Carrick-on-Svir  Gas  Co.,  3  Ir.  L.  T.  389. 

But  a  set-off  cannot  be  pleaded  to  an  action  of  ejectment  for  non-payment 

of  rent  (  Cahill  v.  Kearney,  Ir.  RiC.  L.  498). 

In  actions  (f)  In  an  action  by  an  executor  for  money  received  by  the  defendant  to 

by  or  against   the  use  of  the  plaintiff  as  executor,  the  defendaut  cannot  set  off  debts  due  to 

executors.       him  frQm  tfae  testator  in  hi8  iifetjroe  (Reet  v>  Watts,  9  Ex.  696,  1 1  Ex. 

410) ;  and  rice  versa  (Mardall  v.  Thellusson,  6  E.  &  B.  976). 

41.  In  case  the  defence  shall  insist  upon  any  payment  or 
set-off,  the  full  particulars  of  the  same  shall  be  indorsed  on 
the  said  defence  and  on  the  copies  for  service,  unless  they  are 
so  many  that  they  cannot  be  conveniently  introduced  therein, 
in  which  case  they  shall  be  annexed  thereto  and  incorporated 
therewith  by  a  proper  reference  (J  ). 

(j)  See  the  notes  to  sect.  1 1,  ante,  as  to  what  the  indorsement  of  parti- 
culars should  in  general  contain. 

The  time,  mode,  and  amount  of  payment  should  be  inserted  in  the  particu- 
lars (Bourke  v.  Scott,  5  Ir.  Jur.  N.  S.  100 ;  Roche  v.  Colclough,  5  Ir.  G.  L.  R. 
538,  539);  but  if  from  the  nature  of  the  dealings  between  the  parties  ac- 
counts of  the  payments  were  not  kept  by  the  defendant,  and  it  is  impossible 
for  him  to  recollect  them,  the  Court  will  not  require  an  indorsement  (Curly 
v.  Clarke,  8  Ir.  Jur.  N.  S.  132;  Dixon  v.  Toole,  4  Ir.  C.  L.  R.  261).  A  de- 
fendant will  not,  where  general  payments  have  been  made,  be  compelled  to 
particularize  to  what  items  of  the  plaintiff's  demand  the  payments  relied  on 
by  him  are  applicable  (Kelly  v.  Hoey,  2  Ir.  Jur.  N.  S.  394).  If  the  de- 
fendant neglects  to  make  the  requisite  indorsement,  the  defence  will  be  set 
aside  (Smith  v.  Gilroy,  7  Ir.  Jur.  O.  S.  47  ;  Russell  v.  Nelson,  3  Ir.  C.  L. 
R.  229).  If  the  plaintiff  has  already  given  the  defendant  credit  in  the  par- 
ticulars indorsed  upon  the  plaint  for  any  payment,  it  will  be  unnecessary 
to  plead  it.     See  ante,  p.  10. 

The  particulars  do  not  form  part  of  the  pleading ;  and  therefore,  where  the 
particulars  of  set  off  showed  that  a  less  sum  was  due  than  that  mentioned 
and  relied  upon  in  the  defence,  and  the  plaintiff  demurred  in  consequence, 
the  demurrer  was  overruled  (Sigsworth  v.  Farrell,  Ir.  R.  2  C.  L.  321).  The 
particulars  should  not  contain  allegations  which  might  be  traversed  if  pleaded 
(Roche  v.  Colclough,  5  Ir.  C.  L.  R.  538). 

The  meaning  of  payment  is,  that  the  debt  has  been  discharged  by  pay- 
ment of  the  exact  sum  claimed ;  and  where,  therefore,  to  a  plea  of  payment 
particulars  were  appended  of  a  much  larger  sum  than  that  claimed  by  the 
plaintiff,  the  defence  was  set  aside  (Gafney  v.  Killen,  4  Ir.  Jur.  N.  S. 
*33)- 
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42.  No  rule  to  plead  shall  be  necessary,  and  the  requisi-  Rale  to  plead 
tion  to  plead  contained  in  the  summons  and  plaint  shall  be  ls&ieVict. 
sufficient  for  that  purpose.  c#  76» a  fl2* 

43.  Where  the  defendant  is  within  the  jurisdiction,  the  Time  for 
time  for  appearance  and  defence  to  the  summons  and  plaint  5SS"^en. 
shall  be  twelve   clear  days  from  the  days  of  the  service  tUotiswith- 
thereof(^),  exclusive  of  holidays,  or  eight  days  from  the  tion,  to  be 
service  of  a  notice  of  filing  the  summons  and  plaint,  whioh-  twelve  ****- 
ever  period  shall  last  expire,  unless  the  Court  or  a  Judge 

shall  extend  the  time  (kk) ;  and  the  days  for  appearing  to  said 
summons  and  plaint  shall  run  as  well  in  vacation  as  in  Term 
time,  excepting  the  days  from  the  first  day  of  August  to 
the  twentieth  day  of  October  inclusive. 

(k)  It  was  held  by  the  Court  of  Common  Pleas  in  Churchward  v.  Gra-  Time  for 
Jtom,  that  the  plaintiff  could  not  mark  a  judgment  till  after  the  expiration  of  55"!  ^ 
thirteen  clear  days  from  service.   However,  in  Boyd  v.  Neihery,  iolr.CL.R- 
369,  the  Court  reconsidered  its  former  decision,  and  held  that  a  judgment 
marked  on  the  thirteenth  day  after  service  (exclusive  of  the  day  of  service) 
was  regular.    The  time  during  which  proceedings  are  stayed  does  not  count 
in  the  time  for  pleading :  Day's  C.  L.  P.  Act,  3rd  edM  p.  66  ;  and  where  the  Where  pro- 
time  for  pleading  has  expired  at  the  time  of  the  making  of  the  order,  the  cJ5d!]j*8 
plaintiff  cannot  mark  judgment  till  the  day  after  that  on  which  the  stay  is  re-      y 
moved  (Decker  Y.Thompson,  3  B.  &  P.  319)  ;  with  which  compare  Hiffer- 
nan  v.  Lavelle,  j  B.  &  P.  363.    And  see  ante,  sect.  39 ;  and  the  54th  and 
57th  G.  O.,  1854. 

(Jch)  Where  an  order  giving  the  defendant  •'  a  week's  further  time  to 
plead"  is  made,  the  week  does  not  begin  to  run  until  the  ordinary  time  for 
pleading  has  expired  (Brady  v.Tickering,  2  Ir.  L.  T.  196). 

44.  Where   an  amendment  of  any  summons  and  plaint  Time  for 
hereby  directed  to  serve  as  a  declaration  is  allowed,  no  new  ?i?a^4d-f" 
requisition  to  plead  thereto  shall  be  necessary,  but  the  de-  J^J^ievtct 
fendant  shall  be  bound  to  plead  to  the  amended  pleading  c,7S,».90, 
within  the  time  specified  in  the  original  requisition,  or  within 

two  days  after  notice  of  the  amendment,  whichever  shall  last 
expire,  unless  otherwise  ordered  by  the  Court  or  ,a  Judge; 
and  in  case  the  amended  summons  and  plaint  had  been 
pleaded  to  before  amendment,  and  is  not  pleaded  to  de  novo 
within  two  days  after  notice  of  the  amendment,  or  such  other 
time  as  the  Court  or  a  Judge  shall  allow,  the  defence  origi- 
nally pleaded  thereto  shall  stand  and  be  considered  as  pleaded 
in  answer  to  such  amended  summons  and  plaint  (/). 

(/)  Under  the  40th  6. 0.  of  1 854,  no  amendment  of  a  writ  or  pleading  can  How  an 
be  made  except  by  consent  or  order  of  the  Court  on  motion,  unless  autho-  JJJJJie/611 
rized  by  sections  87  and  89,  post. 
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copy  amend- 
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Where  writ 
amended. 


Copies  to  be 
•erred. 


Tt  should  be  borne  in  mind,  that  where  the  copy  of  the  summons  and  plaint 
only  is  amended  the  Statute  does  not  apply,  and  the  defendant  has  twelve 
days  to  plead  after  service  of  the  amended  copy ;  and  in  case  a  judgment  is 
marked  before  the  expiration  of  such  time,  it  will  be  set  aside  (Holdbrooke  v. 
Di/moke,  Ir.  R.  2  C.  L.  674). 

On  the  other  hand,  where  the  plaint  itself  is  amended,  the  defendant  must 
take  care  to  plead  within  the  time  limited  by  the  Statute,  and  if  having 
pleaded  to  the  plaint  before  amendment  he  files  a  new  set  of  defences  after 
the  time  limited,  such  defences  will  be  set  aside  (Banks  v.  0' Sullivan,  2  Ir. 
Jur.  N.  S.  233).  And  in  Jones  v.  Jeffreys,  7  Ir.  C.  L.  R.  13,  it  was  held 
that  when  a  plaint  is  amended  after  demurrer,  the  defendant  has  twelve  days 
to  plead.    See  also  Smith  v.  Keume,  iD.&L  992 ;  1 2  M.  &  W.  7 15. 

45.  Notice  of  filing  such  defence,  together  with  a  correct 
copy  thereof,  shall  be  served  on  the  plaintiff's  attorney,  or 
on  such  plaintiff  in  case  no  attorney  shall  be  employed;  and 
such  defence  shall  be  considered  as  filed  as  on  the  day  on 
which  such  notice  and  copy  shall  be  served,  pursuant  to  the 
provisions  of  this  Act  (m). 


Omission  to 
deliver  copy. 


Delivery  of 
an  incorrect 
copy. 


(m)  When  no  notice  or  copy  has  been  served,  the  plaintiff  may  apply  to 
the  Court  for  liberty  to  mark  judgment  (Banks  v.  Jordan,  7  Ir.  Jur.  N.  S . 
28).  However,  where  a  defendant  omitted,  for  some  days  after  filing  his 
defence,  to  serve  a  copy  thereof,  but  did  so  before  the  plaintiff  had  given 
notice  of  a  motion  for  liberty  to  mark  judgment,  it  was  held  that  the  defence 
became  regular  as  soon  as  the  copy  was  served,  and  the  plaintiff  could  not 
afterwards  object  to  it  (Moore  v.  M'Elroy,  13  Ir.  C.  L.  R.  App.  49).  In 
Connolly  v.  O'Neill,  Ir.  R.  t  C.  L.  568  (an  action  of  ejectment),  the  Court, 
under  similar  circumstances,  allowed  the  defence  to  stand. 

The  attorney  is  responsible  for  the  correctness  of  the  copies  of  the  pleadings 
furnished  by  him  ;  and  in  case  they  are  incorrect,  he  will  be  ordered  person- 
ally to  pay  any  costs  occasioned  thereby  (Alexander  v.  Morrison,  2  lr 
Jur.  N.  S.  26;  Phibbt  v.  Tic/tell,  3  Ir.  Jur.  N.  S.  117;  McDonnell  v 
Evans,  7  Ir.  C.  L.  R.  401). 


Further  par- 
ticulars. 


46.  The  Court  or  a  Judge  may,  in  any  case,  by  an  order 
made  on  motion,  direct  a  further  or  more  detailed  particular 
of  the  items  of  demand  or  credits  referred  to  in  any  summons 
and  plaint,  or  of  any  payments  or  set-off  referred  to  in  any 
defence  to  be  furnished  (n) ;  and  in  any  action  for  an  injury 
to  person  or  property,  the  Court  or  a  Judge  may  order  plans 
of  the  place  in  which  the  injury  is  alleged  to  have  been  com- 
mitted, or  as  to  which  any  justification  is  pleaded,  to  be  given 
or  exchanged  between  the  parties;  and  the  Court  or  a  Judge 
may  extend  the  time  for  pleading  or  making  up  the  issue,  in 
consequence  of  the  necessity  of  such  particulars  or  further 
particulars,  on  such  terms  as  shall  appear  to  be  just;  and 
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where  any  party  shall  require  to  amend  his  particulars,  he 
shall  apply  to  the  Court  or  a  Judge  for  the  purpose  (0). 

(n)  The  Court  possesses  a  general  jurisdiction  applicable  to  every  species  Jurisdiction 
of  action,  and  not  confined  to  cases  where  the  plaintiff  is  obliged  by  Statute  JjJ^^rther 
to  indorse  particulars,  to  order  the  plaintiff  to  furnish  the  defendant  with  particular*. 
further  particulars,  if  the  circumstances  of  the  case  and  the  course  of  justice 
require  it  (Early  v.  Smith,  12  Ir.  C.  L.  B.  App.  35)  ;  and  the  action  will 
be  stayed  until  such  particulars  are  given. 

In  order  to  obtain  an  order,  the  defendant  must  satisfy  the  Court  by  affi-  How  order 
davit  that  he  has  not  had  sufficient  means,  from  the  statements  in  the  plaint,  obuIned- 
of  informing  himself  of  what  the  plaintiff's  demand  is,  and  that  it  is  necessary, 
for  the  purpose  of  framing  his  defence,  to  have  more  specific  information 
than  what  is  there  contained  (Smith  v.  Hornsby,  1  Ir.  Jur.  N.  8.  184; 
Ardreyv.  Gardner,  11  Ir.  Jur.  N.  S.47).  The  affidavit  must  in  general  be 
made  by  the  plaintiff,  or,  under  special  circumstances,  by  his  attorney 
(Button  v.  Allman,  Hay.  &  Jon.  746). 

The  application  should  be  made  before  defence  (Blackwood  v.  Jones,  4  Ir.  When  appll- 
I*  B.  328).     Under  special  circumstances  it  may  be  made  after ;  Ch.  Arch.  ^Sel*0 
Pr.  1 2th  ed.  1454;  and  see  Nolan  v.  Shea,  1  Ir.  L.  T.  404,  where  such  an 
order  was  made  after  defence  pleaded  in  an  action  of  slander,  the  plaintiff  not 
appearing. 

In  cases  where  the  Statute  expressly  requires  an  indorsement  of  parti-  where  In- 
culars,  the  Court  will  order  a  defective  indorsement  to  be  amended  without  ijTJJJ? ent 
requiring  such  an  affidavit.    (Mahoney  v.  Falvey,  7  Ir.  Jur.  O.  S.  132,  pes  defectlre' 
Green,  8. ;  Neville  v.  Golloek,  6  Ir.  Jur.  O.  8.  232).    So  also,  although 
in  ordinary  cases  a  defendant  will  not  get  the  costs  of  a  motion  for  further  Costs  of 
particulars,  unless  he  has  made  a  preliminary  application,  yet  in  Neville  v.  mo°OQ' 
Golloek,  ubi  eupra,  it  was  held  that  it  was  not  necessary,  in  order  to  carry 
costs,  that  a  preliminary  application  should  have  been  made,  the  action 
being  for  a  liquidated  demand ;  and  see  O'Neill  v.  Orr,  2  Ir.  L.  R.  287. 

The  making  of  the  order  is  a  matter  for  the  discretion  of  the  Court ;  and  Making  of  an 
no  order  will  be  made,  even  in  cases  where  the  action  is  for  a  liquidated  de-  order  a  mai- 
nland, if  the  plaintiff  is  unable  to  give  the  particulars  (Curly  v.  Clarke,  ^Jon!*" 
8  Ir.  Jur.  N.  8.  132 ;  King  v.  Armstrong,  Ir.  R.2C.L  495),  which  latter 
case  was  an  action  of  ejectment 

Particulars  may  be  ordered  in  any  description  of  action.  Thus,  in  Sparkes  When  order 
v.  Blacguiere,  6  Ir.  L.  R.  126,  n.,  where  the  action  was  brought  for  breach  JjJJJ.08 
of  a  covenant  that  a  policy  of  assurance  was  good  valid  and  effectual,  and  made* 
the  breach  was  alleged  in  general  terms,  the  plaintiff  was  ordered  to  furnish 
particulars  of  the  breach  complained  of.     In   Wildridge  v.  Clarke,  1 1  Ir.  In  actions  of 
L.  B.  589,    the  action    being  brought  for  breach  of  covenant,  by  ob-  covenant, 
structing  the  tenants  of  the  plaintiff  in  the  enjoyment  of  an  easement,  the 
plaintiff  was  ordered  to  furnish  particulars  of  the  time  and  nature  of  the 
obstructions,  and  the  names  of  the  tenants  obstructed.    In  actions  for  not 
repairing,  it  is  the  practice  to  order  particulars  of  the  non-repairs :  Ch.  Ar. 
Pr.  1 2th  ed.  p.  1452.     And  in  Abbott  v.  Woodroffe,  1  Ir.  Jur.  N.  S.  50,  the 
plaintiff  was  ordered  to  furnish  particulars  of  the  credits  allowed.     So  also  in  Of  trespass, 
actions  of  torts,  particulars  of  the  times  and  places  of  the  alleged  trespasses  JjJJj^ 
and  nuisances  will  be  ordered  (R.  v.  Flower,  7  Dowl.  665).     In  an  action  of 
slander,  particulars  will  be  ordered  of  the  occasion  on  which  the  words  were  of  slander, 
spoken,  but  not  of  the  names  or  descriptions  of  the  persons  present  (Early  t. 
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17  &  18  Vict. 
C.  126,  a.  68. 


Smith,  12  Ir.  C.  L.  R.  App.  35;  Slator  y.  Slator,  8  Ir.  Jur.  N.  8.  132), 
with  which  compare  Ardrey  v.  Gardiner,  1 1  Ir.  Jur.  N.  S.  47 ;  and  par- 
ticulars of  fraud  relied  on  in  the  defence  will  be  ordered  (MlCreight  v. 
Stevens,  1  H.  &  C.  454).  So  also  particulars  of  the  symptoms  of  a  disease 
relied  on  in  a  plea  to  an  action  on  a  policy  of  assurance  will  be  ordered  to 
be  given  (Marshall  v.  Emperor  Life  Assurance  Co.,  L.  R.  1  Q.  B.  35). 

On  the  other  hand,  particulars  of  special  damage,  to  which,  in  general, 
defendant  cannot  plead,  will  be  refused  (Cornwall  v. % Hudson ^  7  Ir.  Jur.  N. 
S.  117;  Smith  Y.Homsby,  1  Ir.  Jur.  N.  S.  184).  So  also  particulars  of 
payments  relied  on  by  an  executor  who  has  pleaded  plene  administrate  will 
not  be  ordered  (Grand  Canal  Company  v.  Conol/y,  2  Huds.  &  B.  343), 
although  interrogatories  may  be  administered  to  a  defendant  in  reference  to 
soch  payments  (Peek  v.  Nolan,  14  Ir.  C.  L.  R.  App.  32).  And,  as  a  ge- 
neral rule,  a  defendant  or  plaintiff  cannot  by  means  of  a  motion  for  further 
particulars  obtain  information  which  would  be  properly  obtainable  by  means 
of  interrogatories  (Cower  v.  Stephens,  6  Ir.  L.  R.  124.;  Smith  Y,Homsby, 
1  Ir.  Jur.  N.  S.  184).  In  Echlin  v.  Brady,  10  Ir.  Jur.  N.  S.  188,  where 
the  action  was  for  criminal  conversation,  the  Court  refused  to  make  an  order 
for  particulars. 

As  the  order  for  further  particulars,  when  obtained  by  a  defendant, 
operates  as  a  stay  of  proceedings,  the  defendant  cannot,  in  case  the  plaintiff 
fails  to  comply  with  the  order,  rule  him  under  the  38th  or  106th  sections  of 
the  Act  (WriqhtY.  Graves,  Batty,  331 :  Burgess  v.  Swayne,  7  B.  &  C. 
485). 

(0)  It  is  irregular  to  deliver  further  particulars,  or  to  amend  the  parti- 
culars already  given,  without  the  leave  of  the  Court ;  but  leave  will,  in 
genera],  be  given  upon  terms.  Such  leave  may  be  obtained  after  the  with- 
drawal of  a  notice  of  trial  (Frazer  v.  Montgomery,  11  Ir.  L.  R.  28);  or  at 
the  trial  (Savage  v.  Canning,  Ir.  R.  1  C.  L.  434) ;  or  after  an  abortive  trial 
(Kinnears  v.  Evans,  1  Ir.  jur.  0.  S.  128).  And  aee  Ch.  Arch.  Pr.,  12th 
«*•»  P.  1457- 

47.  In  any  case  in  which  it  shall  appear  to  the  Court  or 
Judge  that  it  would  be  necessary,  for  the  purpose  of  ascer- 
taining the  truth  of  any  matter  in  dispute  between  the  parties 
in  the  action,  that  an  inspection  or  examination  of  any  pre- 
mises or  chattels  in  the  possession  or  power  of  either  party, 
and  in  respect  of  which  or  some  right  or  injury  connected  with 
which  the  said  action  shall  be  brought,  should  be  had  by  the 
opposite  party,  his  attorney,  agent,  witnesses,  or  by  the  jury 
(p),  it  shall  be  lawful  for  such  Court  or  Judge  to  order  that 
the  party  in  whose  possession  or  power  the  same  shall  be 
shall  permit  an  inspection  and  examination  of  the  said  pre- 
mises or  chattels  by  the  jury,  or  by  such  person  or  persons 
on  behalf  of  the  party  applying,  and  at  such  times  and  under 
such  regulations,  as  to  the  said  Court  or  Judge  shall  seem 
nt  (q). 

(p)  As  to  obtaining  a  view  j  ury,  see  pott,  section  1 16. 
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(9)  "When  an  order  is  made  under  the  above  section,  it  may  provide  for  Form  of 
the  removal  of  obstructions  to  inspection  (Bennett  v.  Griffith;  3  E.  &  E.  JJ^nindep 
467).     It  may  be  made  pending  a  demurrer  (Boylan  v. Dublin  and  Belfast 
Junction  Railway  Co.,  7  Ir.  Jur.  0.  S.  382).    As  to  the  form  of  the  order, 
see  Ennor  v.  Barwell,  8  W.  R.  300 ;  on  appeal,  1  De  6.  F.  &  J.  529. 

With  respect  to  the  general  form  and  character  of  plead-  *£*%* 
ings  :  t*eaj^ 

48.  There  shall  be  no  further  pleading  after  the  defence  JufStoce. 
(r),  except  a  demurrer  (#)  to  the  defence  or  a  replication  to  a 
defence  of  set-off  (£)  or  plea  of  matter  occurring  subsequently 
to  the  commencement  of  the  action  (u),  unless  by  the  special  t 

leave  of  the  Court  or  a  Judge  on  an  application  to  allow  such 
further  pleading  (0),  which  shall  only  be  allowed  in  case  the 
real  question  or  questions,  whether  of  fact  or  law,  between 
the  parties  cannot  conveniently  be  raised  and  put  in  issue  by 
the  amendment  of  the  previous  pleadings  (w). 

(r)  When  the  defence  is  filed  there  can  be  no  further  pleading,  except  in   When  leave 
the  cases  mentioned  in  the  section,  without  the  leave  of  the  Court ;  but  a  J^ur  must 
demurrer  may,  notwithstanding  the  language  of  the  section,  be  filed  to  the  be  obtained. 
replication  or  other  subsequent  pleading  without  leave  (O'Brien  v.  Cecil, 
4  lr.  C.  L.  R.  27 1),  in  which  case  it  was  held  that  the  80th  section  of  the  Act 
limits  the  operation  of  the  present  section.    Sections  57  and  59,  post,  provide 
for  cases  where  it  becomes  necessary  to  reply,  rejoin,  &c,  several  matters 
after  defence,  or  to  reply  and  demur. 

The  language  of  the  section  is  general,  and  applies  to  every  description  of 
pleading,  including  new  assignment.  As  to  the  form  of  the  replication,  &c, 
see  pott,  sects.  56  and  57,  and  the  notes  thereto. 

If  a  defendant  wishes  to  withdraw  liis  defence,  or  a  plaintiff  his  replica-  Withdrawing 
tion,  it  would  appear  that  he  cannot  file  a  retraxit  without  the  leave  of  the  defence. 
Court,  which  will  only  be  granted  on  terms  (Bergm  v.  White,  lr.  R.  4  C.  L. 
306 ;  Londonderry  Commissioners  v.  Ballantine,  2  Ir.  Jur.  N.  S.  367  ; 
Sterne  v.  Jones,  9  Ir.  C.  L.  R.  App.  31).  As  to  withdrawing  a  defence 
after  notice  of  trial  is  served  and  paying  money  into  Court,  see  Brown  v. 
Julian,  1  Ir.  L.  T.  156. 

(«)  Vide  O'Brien  v.  Cecil,  ubi  supra. 

(t)  A  replication  to  a  set-off  amounting  to  the  general  issue  will  be  set  Re  lying  to  a 
aside  (Bergin  v.Wrafter,  7  Ir.  Jur.  O.  &  42);  and  if  the  plaintiff  wishes  ^u!lL 
to  reply  several  matters  which  he  might  have  pleaded  without  leave  under 
*ection  58,  had  the  defendant  brought  an  action,  leave  must,  nevertheless, 
be  obtained  (Banahan  v.  Wallace,  12  Ir.  C.  L.  R.  App.  13). 

(k)  See  section  73,  post. 

(0)  A  replication  filed  without  leave  will  be  set  aside  (Mulligan  v.  Chute,  How  leave  to 
6  Ir.  Jur.  O.  S.  3 1 9).     After  the  passing  of  the  Act,  it  was  held  that  leave  to  ^tataed.'* 
file  a  replication  might  be  obtained  without  notice  or  affidavit  {Huston  v. 
Wallace,  3  Ir.  C.  L.  R.  225) ;  but  thb  has  been  since  overruled,  and  the 
application  must  be  upon  notice,  and  must  generally  be  supported  by  an  affi- 
davit (Dee  v.  Dee,  7  Ir.  C.  L.  R.  323;    Dunne  v.  Plunket,  7  Ir.  Jur. 
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N.  S.  323).  Bat  see  APSweeney  v.  Ahem,  i  Ir.  L.  T.  645,  as  to  the  prac- 
tice in  the  Common  Pleas. 

In  replevin,  however,  the  replication  being  in  the  nature  of  a  defence,  a 
motion  for  leave  to  file  several  replications  need  not  be  upon  notice  {Craig  v. 
Murtagh,  7  Ir.  C.  L.  R.  506). 

(»)  Where  the  question  can  be  raised  by  taking  issue  leave  to  reply  will 
be  refused.  Thus  leave  to  reply  a  traverse  will  not  be  given  {Murphy  v. 
Nugent,  6  Ir.  Jur.  O.  S.  302).  So  also  there  is  no  necessity  for  replying  a 
traverse  of  the  averment  of  readiness  and  willingness  in  a  defence  of  tender 
{Bennett  v.  Parker,  Ir.  R.  2  C.  L.  89).  Nor  will  leave  be  given  to  reply 
excess  to  a  defence  of  son  assault  demesne  {Hughes  v.  Shaw,  7  Ir.  Jur. 
0.  S.  292).  Leave  will,  however,  be*  always  given  to  reply  or  rejoin 
where  there  is  a  bond  fide  question  raised  {Egan  v.  Kenelly,  1  Ir.  Jur.  N.  S. 
152;  Daly  v.Nolan,  7  Ir.  Jur.  O.  S.  26).  As  to  new  assigning,  see  Kearney 
v.  Tottenham,  Ir.  R.  2  C.  L.  45  ;  Tallon  v.  Harris,  9  Ir.  Jur.  N.  8.  34 ; 
Traeey  v.  Cruise,  Ir.  B.1G.L  576. 

49.  Every  replication  and  subsequent  pleading  shall  be 
pleaded,  and  notice  of  the  filing,  with  a  copy  thereof,  shall  be 
served,  and  the  particulars  of  any  payments  relied  upon  shall 
be  indorsed  or  annexed  thereto  in  a  similar  manner  to  that 
herein-before  prescribed  in  respect  of  the  defence,  so  far  as 
the  same  shall  be  applicable  thereto  (x). 

(x)  See  ante,  sections  39,  41,  and  45,  and  the  notes  thereto  as  to  the  form, 
&c,  of  the  defence.  No  time  is  fixed  within  which  a  replication,  Ac.,  must 
be  filed,  further  than  that  the  plaintiff  may  be  ruled  under  the  106th  ?  nion 
of  the  Act  if  he  do  not  go  to  trial  within  the  time  therein  fixed.  As  to  whe- 
ther a  plaintiff  must,  in  order  to  obtain  judgment  alter  replication,  serve 
notice  of  trial,  or  whether  he  may  rule  the  defendant  to  rejoin  or  demur,  and 
in  default  mark  judgment,  see  Blunt  v.  Evans,  7  Ir.  C.  L.  R.  97 ;  S.  C. 
in  Cam.  Scacc.,  3  Ir.  Jur.  N.  S.  340.  As  a  general  rule  notice  of  trial  must 
be  served. 

50.  In  any  case  in  which  the  plaintiff  shall  be  a  minor  or 
lunatic  (y),  and  before  the  filing  of  the  summons  and  plaint 
as  a  pleading,  a  consent  in  writing,  signed  by  some  fit  and 
proper  person,  to  act  as  next  friend  to  such  minor  or  lunatic, 
together  with  an  affidavit  to  verify  the  signature  of  such 
person,  shall  be  lodged  in  the  office  of  the  Clerk  of  the  Rules, 
who  shall  thereupon  enter  a  rule  that  such  person  shall  be  at 
liberty  to  sue  as  next  friend  for  such  minor  or  lunatic  (*), 
and  the  name  of  such  next  friend  shall  be  mentioned  in  the 
said  summons  and  plaint  as  next  friend  to  said  minor  or 
lunatic  :  provided  always,  that  the  Court  or  a  Judge  shall 
and  may  alter  or  discharge  such  rule  in  case  it  shall  seem 
necessary  or  proper  (a). 

(y)  At  Common  Law  an  infant  could  not  sue  or  appear  except  by  proehein 
amy  or  guardian.  A  lunatic,  on  the  other  hand,  might  sue  and  appear  in  the 
same  manner  as  other  persous  {Beverley's  Case,  4  Co.  1 24).  Under  the  Sta- 
tute, however,  a  lunatic  must  now  sue  and  defend  by  next  friend  and  guardian. 
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To  proceed  without  appointing  a  next  friend  or  guardian  in  cases  where  Consequence 
such  a  step  is  necessary,  renders  the  proceedings  irregular,  if  not  void.   And  rfj!JJiap* 
where  an  attorney  appeared  and  defended  for  an  infant  without  appointing  ££xt  friend. 
a  guardian,  the  proceedings  were  set  aside,  and  the  attorney  ordered  to  pay 
the  costs  (Keegan  v.  Shaw,  Ir.  R.  2  C.  L.  637) ;  and  see  Hunter  v.  Hunter, 
lr.  R.  3  C.  L.  40,  as  to  the  steps  to  be  taken  in  such  a  case.    See  also  the 
note  to  the  next  section,  and  the  case  of  Callisher  v.  Ma  ton,  referred  to 
there. 

The  next  friend  of  an  infant  plaintiff  is  liable  to  the  costs  of  the  action  Liability  of 
{Newton  v.  London,  Brighton,  £<?.,  Railway  Co.,  7  D.  &  L.  328).  It  was  toc^ST*1  ' 
formerly  held  that  the  infant  himself  was  not  liable  {Grave  v.  Grave,  Cro. 
Eliz.  33).  But  now  it  would  appear  that  if  taken  in  execution  he  will  not 
be  discharged,  but  left  to  bis  writ  of  error  (Dow  v.  Clarke,  1  C.  &  M.  860). 
On  the  other  hand,  an  infant  defendant  is  liable  to  the  plaintiff  for  costs  and 
damages  (Gardiner  v.  Holt,  2  Str.  1217)  ;  and  it  would  seem  the  guardian 
is  not  (Ferguson  v.  Wilson,  4  Ir.  Jur.  0.  S.  376). 

Where  an  action  is  brought  by  a  lunatic,  and  money  paid  into  Court,  the  Paying 
Court  will,  where  the  circumstances  require  it,  order  the  money,  or  a  portion  courtwbwe 
of  it,  to  be  paid  ont  to  the  wife  of  the  lunatic  (Rock  v.  Slade,  7  Dowl.  22 ;   action 
Glidden  v.  Treble,  9  C.  B.  N.  S.  367) ;  or  to  the  person  in  whose  charge  the  brought  by 
lunatic  is  living  (Little  v.  Hewatt,  Ir.  R.  1  C.  L.  566 ;  Bray  v.  OKcefft,  6  Ir.  lunaUc* 
Jur.  O.  S.  246).     See  also  In  re  Barrett^  7  Ir.  Jur.  0.  S.  22,  where  the 
Court  ordered  the  money  to  be  invested. 

(z)  It  is  necessary  to  obtain  a  rule  in  the  manner  pointed  out  before  a  How  next 
person  can  act  as  next  friend  or  guardian  (Byrne  v.  Walsh,  5  Ir.  L.  B.  ?^?Aap" 
217),  and  in  order  to  obtain  it  satisfactory  evidence  of  the  fitness  of  the  person 
propo*  "Hi  to  be  appointed  must  be  furnished  to  the  Clerk  of  the  Rules  by  the 
attorney  applying  for  the  rule  (Bonayne  v.  Perrin,  10  Ir.  C.  L.  R.  A  pp.  36). 
In  the  case  of  an  infant  or  lunatic  plaintiff  the  name  of  the  next  friend  need  At  wnat  • 
not  be  stated  in  the  writ  of  summons  and  plaint  before  service ;  it  is  sufficient  stage  of  the 
if  it  be  inserted  at  the  time  of  filing  (Grady  v.  Hunt,  3  Ir.  C.  L.  R.  522  ;  gJa^iK 
Callisher  v.  Mason,  1  Ir.  L.  T.  45);  if  not  inserted  then,  an  application  to  men*  to°bV 
the  Court  for  leave  to  insert  it  must  be  on  notice  (Phillips  v.  M'Evoy,  7  Ir.  made. 
Jur.  O.  S.  111).     See  also  the  10th  6.  0.  of  1854,  as  to  the  effect  of  an 
order  to  prosecute  or  defend  for  an  infant. 

(a)  The  guardian  or  prochein  amy  is  in  effect  an  officer  of  the  Court,  and  Pcrnorlng  ' 
may  be  removed  by  an  application  to  the  Court  at  the  instance  of  the  infant,  ^^J^l 
if  a  proper  case  be  made  out.  If  the  prochein  amy  be  insolvent  in  circum- 
stances, the  Court  will  not  necessarily  order  security  for  costs  to  be  given 
(Yarworth  v.  Mitchell,  2  D.  &  R.  423)  ;  but  it  may  either  remove  him 
(Savage  v.  Mapother,  10  Ir.  Jur.  N.  S.  117),  or  stay  the  proceedings  till 
some  proper  person  is  appointed,  or  reasonable  efforts  made  to  procure  one 
(Duckett  v.  Satchwell,  12  M.  &  W.  779).  As  to  removing  the  guardian 
of  an  infant  defendant,  see  Ferguson  v.  Wilson,  4  lr.  Jur.  O.  S.  376. 

Where  a  prochein  amy  or  guardian  is  removed,  and  another  appointed, 
the  change  ought  to  be  suggested,  or  noticed  upon  the  record  (Davies  v. 
lockett,  4  Taunt.  765). 

51.  In  any  case  in  which  a  defendant  served  with  any  Appointing  a 

summons  and  plaint  shall  be  a  minor  or  lunatic,  the  like  5<^dant°r 

proceeding  shall  be  taken  to  appoint  a  guardian  to  defend  for  ^SAt 

•uch  minor  or  lunatic  before  filing  any  defence  or  demurrer,  lunatic. 
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and  the  name  of  the  person  so  appointed  shall  be  mentioned 
in  the  defence  as  guardian  to  such  minor  or  lunatic  (b). 

(b)  As  to  the  necessity  of  appointing  a  guardian  to  an  infant  defendant, 
and  tbe  manner  in  which  the  appointment  U  made,  see  the  notes  to  the  last 
section.  Tbe  guardian  need  not  be  appointed  until  the  time  for  filing  the 
defence ;  and  an  infant  defendant  may,  consequently,  move  to  compel  the 
plaintiff*  to  give  security  for  costs  without  appointing  a  guardian  (Calhsher 
v.  Mason,  i  Ir.  L.  T.  45).  As  to  the  liability  of  the  guardian  for  costs, 
see  Ferguson  y.  Wilson,  ubi  supra. 

Notwithstanding  the  provisions  of  sects.  96,  98,  post,  it  would  appear  to 
be  irregular  to  mark  a  judgment  by  default  against  an  infant,  unless  a  guar- 
dian has  been*  appointed  (jarman  v.  Lucas,  15  C.  8.  N.  S.  474).  And  the 
Court  will  not,  in  cases  within  the  98th  section,  put  the  infant  to  his  writ  of 
error,  but  will  set  aside  the  judgment  (Carr  v.  Cooper,  1  B.  &  S.  230); 
and  see  2P Master  v.  M'Assey,  9  lr.  C.  L.  B.  App.  12. 

52.  Any  defendant  served  with  any  writ  of  summons  and 
plaint  in  any  action  shall  thereupon  be  deemed  to  be  in  Court 
for  the  purpose  of  making  application  to  the  Court  or  a  Judge 
to  compel  the  plaintiff  to  give  security  for  costs,  and  for  other 
like  purposes:  provided  that  no  order  for  security  for  costs 
shall  be  made  by  reason  of  any  plaintiff  being  resident  out  of 
the  jurisdiction  of  the  Court,  at  the  instance  of  any  defend- 
ant, unless  upon  a  satisfactory  affidavit  that  such  defendant 
has  a  defence  upon  the  merits  (c). 

(c)  Applications  to  compel  a  plaintiff  to  give  security  for  costs  are  of 
frequent  occurrence,  and  it  will,  therefore,  be  well  to  state  here  some  of  the 
cases  in  which  such  an  order  may  be  obtained,  and  how  and  in  what  man- 
ner the  application  is  to  be  road«. 

As  a  general  rule,  when  the  plain!  iff  is  resident  out  of  the  jurisdiction  of 
the  Court,  the  defendant  may,  if  he  has  a  defence  upon  the  merits,  obtain  an 
order  to  stay  the  proceedings  until  security  for  costs  be  given,  and  it  is  no 
answer  to  the  application  that  the  plaintiff  is  possessed  of  considerable  property 
within  the  jurisdiction  (Hickman  v.  Forde,  8  Ir.  Jur.  N.  S.  133  ;  Nagle  v. 
Power,  1  Jones,  420) ;  but  in  England  an  order  was  refused  where  the  plain- 
tiff was  possessed  of  property  within  the  jurisdiction  of  a  real  or  permanent 
nature,  available  to  process  (Swinboume  v.  Carter,  23  L.  J.  Q.  B.  ib).  In 
Nugle'v. Power,  ubi  supra,  the  Court  refused  tbe  order,  the  plaintiff  consent- 
ing to  allow  4he  defendant  to  set  off  the  rent  payable  by  him  against  any 
costs  that  he  might  become  entitled  to. 

Tbe  order  will  be  made  only  when  the  plaintiff  is  actually  resident  out  of 
the  jurisdiction;  and  if  he  have  a  temporary  residence  within  the  jurisdiction 
at  which  he  is  residing,  he  will  not  be  compelled  to  give  security  (Tom  v. 
Nagfe,  13  Ir.  C.  L.R.  App.  38  ;  Attain  v.  Chambers,  8  Ir.  C.  L.  R.  App. 
7  ;  Jonts  v.  Haslem,  1 1  Ir.  Jur.  N.  S.  37  ;  Redmond  v.  Moonry,  7  Ir.  Jur. 
N.  S.  277)  ;  in  which  latter  case  tbe  plaintiff  had  resided  for  fourteen  years 
in  America,  and  had,  on  bis  return  to  Ireland,  only  taken  lodgings.  When 
the  alienee  of  the  plaintiff  out  of  the  jurisdiction  is  merely  temporary,  he 
will  not  be  ordered  to  give  security  for  costs  (  Taylor  v.  Fraser,  2  Dowl.  622). 

Notwithstanding  that  the  plaintiff  is  actually  resident  abnad,  no  orMer 
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will  be  made  if  he  be  a  Peer  (Marquis  of  Donegal  v.  Ingram,  $  Ir.  Jnr.  O. 

S.  J95  ;  Eurlof  Kinghton  v.  Sheehy,  Hay.  &  Jon.  358),  or  a  naval  or  mill-  Military 

tary  officer  engaged  abroad  in  the  public  service  (Miller  v.  Young,  1  L.  Rec.  offlccr- 

O.  S.  338),  provided  bis  domicile  be  Irish  (Chappell  v.  Watts,  29  L.  J. 

Q.  B.   167),  or  a  seafaring  man  with  an  occasional  residence  within  the  Sailor. 

jurisdiction  (Conway  v.  Wilton,  2  Ir.  C.  L.  R.    47  ;    Keller  v.  Slattery, 

Hay  &  Jon.  577),  with  which  compare  Kerr  v.  Perry,  6  Ir.  Jur.  N.  S.  239). 

Where  there  are  several  plaintiffs,  if  any  one  of  them  reside  within  the  Several 
jurisdiction,  security  will  not  in  general  be  ordered   to  be  given  (Orr  v.  plaintiff*. 
Bowhs,  1  Hodges  23  ;  M'Connell  v.  Johnston,  1  East,  431)  ;  but  an  order 
will  be  made  where  the  action  is  brought  by  husband  and  wife,  if  the  hus-  Husband  and 
band  be  resident  abroad,  although  the  wife  be  resident  here  {Habgood  v.  witt'- 
Paul  8  Ir.  0.  R.,  Ap.  33). 

Where  security  fur  costs  is  sought  for  by  reason  of  the  plaintiff's  residence  Defence 
abroad,  the  Statute  expressly  requires  that  the  defendant  must  have  a  de-  uP°n  the 
fence  upon  the  merits.     A  defence  of  infancy  is  a  meritorious  defence  within  merits- 
the  meaning  of  the  section  (Dickson  v.  Buller,^  Ir.  C.  L.  R.,  Ap.  13).     So 
also  a  defence  of  set-off  (Martin  v.  Titmarsh,  6  Ir.  Jur.  O.  S.  269),  or  a 
defence  of  tender  (Anon.,  7  Ir.  Jur.  0.  S.  164).    And  it  has  been  held  that  ^^1^ 
it  is  sufficient  if  the  defendant  have  a  defence  to  part  of  the  action,  as  for  fence, 
instance,  where  he  pays  money  into  Court  (.The  United  General  Life  Assu- 
rance Company  v.  Beale,  8  Ir.  C.  L.  R.  Ap.  30 ;    Fox  v.  Atkinson,  7  Ir. 
Jur.  O.  S.  259;  Mahony  v.  Kelcher,  6  Ir.  Jur.  0.  S.  239). 

A  plaintiff  resident  out  of  the  jurisdiction  will  be  compelled  to  give  se-  Security  for 
curity  for  costs,  notwithstanding  that  the  action  has  been  brought  by  order  fnflrt>l"^uic»r 
of  the  Court  of  Chancery  (Swan  v.  Read*,  11  Ir.  Jur.  N.  S.  58).     So  will    Writ  of 
a  claimant  in  an  interpleader  suit  (Hoban  v.  Munro,  Ir.  R.  2  C  L.  74),  ttevivur. 
or  the  plaintiff  in  a  writ  of  revivor  (O'Brien  v.  Upton,  4  Ir.  L.  R.  419  1 
Archdall  v.  Supple,  3  Ir.  L.  R.  287).     As  to  giving  security  when  a  party 
appeals  to  the  Court  of  Error,  see  sect.  172,  post,  and  Moore  v.  Great  S.  W. 
Railway  Co.,  9  Ir.  C.  L.  R.  Ap.  6.     And  as  to  giving  security  upon  a 
suggestion  of  breaches,  see  Thompson  v.  Donnely,  6  Ir.  L.  R.  30. 

Although  a  plaintiff  be  resident  within  the  jurisdiction,  he  will  be  ordered  Security  for 
to  give  security  for  costs  in  certain  cases.     The  order  will  not,  however,  be  pStiff  r!ii- 
made  (except  in  cases  falling  within  33  &  34  Vict.,  c.  109),  merely  because  dent  within 
the  plaintiff  is  a  pauper,  or  bankrupt,  or  insolvent  (Delahay  v.  Kelly,  2  Ir.  jurisdiction. 
C.  L.  R.  34),  and  this  is  so,  even  in  a  qui  tarn  action  (  Gregory  v.  Elgin,  2 
C.  &  M.  336).     But  if  the  plaintiff,  in  addition  to  being  a  pauper,  has 
brought  the  action   as  the  nominee  of,  or  on  behalf  of  others,  the  action  SjJ^1 
will  be    stayed   until    security   for  costs   be  given   (Bice  v.  Dublin  and 
Wicklow  Railway  Co.,  8  Ir.  C.  L.  R.  155  ;  Larkin  v.  Lawder,  7  Ir.  L.  R. 
227  ;  Egan  v.  Kirkaldy,  3  Ir.  L.  R.  542).      Compare  with^  these  cases 
McCaffrey  v.  Brennan,  10  Ir.  C.  L.  R.  159 ;  Sutton  v.  Purdon,  7  Ir.   Jur. 
N.  S.  324.     And  in  actions  of  ejectment,  a  defendant  taking  defence  may 
be  compelled  to  give  security  for  costs  if  it  appears  that  the  defeuce  has  Defendant  in 
been  really  taken  in  the  name  of  the  nominal  defendant,  b/  other  persons,  cJeCtmcnt- 
for  the  purpose  of  avoiding  costs  (Stewart  v.  Bartholomew,   1   Ir.  L.  R. 
377  ;  Doe  v.  Richardson,  2  Huds.  &  B.  1 17).     Under  the  23  &  24  Vict,  c. 
154,  sec  75,  an  overholding  tenant  may,  in  the  cases  provided  for  there,  be 
ordered  to  give  security  for  costs.     In  a  qui  tarn  action,  if  the  proceedings  J^jJ,^™ 
are  collusively  taken  in  the  name  of  a  nominal  plaintiff,  the  Court  wiil  make 
an  order  for  security  for  costs  (Browne  v.  Redmond,  1 1  Ir.  C.  L.  R.  Ap.  26  ; 
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and  see  Powell  v.  Reynold*,  3  Ir.  Jar.  O.  8.  59,  2  Ir.  Jur.  O.  S.  292,  at  to 
ordering  security  to  be  given  in  actions  for  penalties  under  the  3  &  4  Vict, 
ch.  108,  sect.  89. 

By  the  25  &  26  Vict.  ch.  89,  sec  69,  if  a  limited  company  be  plaintiff, 
the  Court  may  stay  the  action  until  security  for  costs  be  given,  if  it  appears 
that  there  is  reason  to  believe  that  the  assets  of  the  company  will  be  in- 
sufficient to  pay  the  defendant's  costs  in  case  he  succeeds. 

Finally,  the  defendant  may  compel  the  plaintiff  to  give  security  for  costs 
in  the  cases  provided  for  by  the  33  &  34  Vict.  a  109,'  which  see  post  in 
the  Appendix. 

Assuming  that  the  defendant  is  entitled  to  call  upon  the  plaintiff  to  give 
security  for  costs,  the  next  question  is — when  and  in  what  manner  the  appli- 
cation is  to  be  made  ?  This  is  provided  for  by  the  52nd  G.  O.  of  1 854,  which 
directs  that  "  where  a  defendant  served  with  a  summons  and  plaint  shall 
require  security  for  costs  from  the  plaintiff,  he  shall  be  at  liberty  to  apply  by 
notice  to  the  plaintiff  for  such  security ;  and  in  case  the  plaintiff  shall  not, 
within  twenty-four  hours  after  service  thereof,  undertake  by  notice  to  comply 
therewith,  the  defendant  shall  be  at  liberty  to  apply  to  the  Court  or  a  Judge 
for  such  security,  by  motion  on  notice,  grounded  upon  affidavit;  and  every 
such  application  shall  be  made  before  defence  filed,  unless  the  Court  shall, 
uuder  special  circumstances,  think  fit  to'make  such  order,  after  defence  filed.** 

Accordingly,  when  a  defendant  requires  security  for  costs,  his  first  step  is 
to  serve  the  preliminary  notice.  In  cases  wherevthe  order  is  sought  on  the 
grounds  of  the  plaintiff  residing  out  of  the  jurisdiction,  the  plaintiff,  when 
served  with  the  notice,  has  a  right  to  call  on  the  defendant  for  an  affidavit  of 
merits,  and  if  this  be  not  complied  with  it  may  be  grounds  for  refusing  the 
application,  or  making  the  defendant  pay  the  costs  of  the  motion  (Samuel- 
son  v.  Andrews,  Ir.  R.  3  C.  L.  575 ;  Coveneyv.  Gibson,  6  Ir.  C.  L.  R.  130). 
Supposing  that  the  plaintiff  when  applied  to,  fails  to  undertake  to  give 
security,  the  defendant's  next  step  is  to  serve  notice  of  motion.  In  actions 
brought  under  the  Summary  Procedure  on  Bills  of  Exchange  Act,  the  de- 
fendant should,*  in  the  first  instance,  have  obtained  liberty  to  appear  and  de- 
fend (Jackson  v.  Barton,  8  Ir.  Jur.  N.S.  131 ;  Martin  v.  Wilson,  7  Ir.  Jur. 
N.  S.  335).  The  notice  of  motion  should  not  be  served  till  the  expiration  of 
twenty-four  hours  from  the  service  of  the  preliminary  notice  (Jack  v.  Noble, 
17  Ir.  C.  L.  R.  38 1).  It  must  be  served  before  the  filing  of  the  defence,  and 
an  omission  to  do  so  is  not  cured  by  the  fact  of  the  preliminary  notice  having 
been  served  (Jacob  v.  Bernal,  8  Ir.  Jur.  N.  S.  46 ;  Bush  v.  Currun,  9  Ir. 
C.  L.  R.  Ap.  30;  Lunham  v.  Dublin,  Wieklow,  and  Wexford  Railway  Co., 

2  Ir.  L  T.  24).  Where  the  plaintiff  omitted  to  file  the  plaint  for  a  period 
of  four  months,  the  defendant  was  held  entitled  to  require  security  for  costs, 
though  the  application  was  not  made  until  after  the  filing  of  the  plaict 
(biake  v.  Blake,  1  Ir.  L.T.  701).  Obtaining  an  extension  of  the  time  to 
plead  is  not  a  waiver  of  the  defendant's  right  to  apply  for  security  (Griffith 
v.  Ulator,  16  Ir.  C.  L.  R.  Ap.  1  ;  Clarke  v.Riordan,  9.1r.  C.  L.  R.  Ap.  34). 
Neither  if.  the  giving  of  an  undertaking  to  appear  and  defend  by  the  defend- 
ant's attorney  (Clark  v.  Marsh,  1  Ir.  L.  T.  622).  But  if  after  serving 
notice  of  motion  the  defendant  files  his  defence,  he  thereby  waives  his  right 
(Beausa»g  v.  Condon,  13  Ir.  C.  L.  R.  Ap.  37)  ;  unless  with  the  copy  of  the 
defence  he  serves  a  notice,  stating  that  the  defence  is  filed  without  prejudice 
to  his  motion  (Gallon  v.  Armstrong,  9  Ir.  C.  L.  R.  A  p.  46 ;  Taylor  v.  Ia>w, 

3  Ir.  C.  L.  R.  223).     And  if  the  defendant  has  ruled  the  plaintiff  under 
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the  38th  section  of  the  Act,  it  would  appear  he  cannot  obtain  an  order  for 
security  for  costs  {Parke  v.  Parke,  I  Ir.  C.  L.  R.  63a). 

In  cases  where  the  order  is  sought  for  on  the  ground  of  the  plaintiff  being  Affidavit  of 
resident  out  of  the  jurisdiction,  the  application  must  be  supported  by  an  merits, 
affidavit  of  merits,  which  should,  except  under  special  circumstances,  be 
made  by  the  defendant  himself  ( Willans  v.  Paterson,  8  Ir.  C.  L.  R.  Ap. 
29;  and  see  Hickman  v.  Forde,  8  Ir.  Jur.  N.  S.  133).  In  the  Courts  of 
Queen's  Bench  and  Common  Pleas  an  affidavit  stating  that  the  defendant 
has  a  good  and  legal  defence  upon  the  merits  is  sufficient  (BUkman  v.  Forde, 
supra  ;  Eyre  v.  Sparks,  3  Ir.  C.  L.  R.  542 ;  Spenoer  v.  Campion,  3  Ir. 
C.  L.  R.  231).  But  in  the  Exchequer,  although  the  evidence  need  not  be 
stated,  the  affidavit  must  set  forth  the  general  nature  of  the  defence  (Shep- 
perd  v.  Beamish,  8  Ir.  C.  L.  R.  Ap.  59).  The  Court  will  not,  however, 
hear  any  evidence  to  controvert  the  truth  of  the  defendant's  allegations 
(Shepperd  v.  Beamish,  ubitvpra ;  Martin  v.  Titmarsh,  6  Ir.  Jur.  O.  S.  269). 

The  application  can  be  made  after  defence  filed  only  under  special  circom-  when  appli- 
stances,  as,  for  instance,  if  the  plaintiff  leaves  the  jurisdiction,  after  the  filing  cation  may 
of  the  defence,  with  the  intention  of  residing  permanently  abroad  (Habgood  JjJL  d3£<£f" 
v.  Paul,  8  Ir.  C.  L.  R.  Ap.  33 ;  Hodson  v.  M'Queen,  7  Ir.*C.  L.  R.  288).   So,        B"reBCfc 
also,  if  plene  administravit  be  the  only  defence  pleaded,  the  defendant  may 
apply  after  service  of  the  notice  of  trial  (Anderson  v.  Walsh,  Ir.  R.  2  C.  L. 

As  to  compelling  a  plaintiff  to  give  further  security  where  the  amount  for 
which  security  was  originally  given  proves  insufficient,  see  iAtison  v.  Hodges, 
8  Ir.  L.  R.  112. 

When  an  order  is  made  for  security  for  costs,  it  operates  as  a  stay  of  pro-  Operation  of 
ceedings  until  complied  with.  So,  also,  does  an  undertaking  to  give  security  order. 
(Bownie  v.  Moran,  2  Ir.  Jur.  O.  S.  93).  And,  pending  such  stay,  the  de- 
fendant cannot  rule  the  plaintiff  under  the  38th  or  106th  sections  of  the  Act 
(Anderson  v.  Walsh,  Ir.  R.  3  C.  L.  97  ;  Fielden  v.  Bonagh,  8  Ir.  C.  L.  R. 
Ap.  45).  Nor  does  the  time,  during  which  the  stay  was  in  force,  count  in 
the  periods  of  time  mentioned  in  those  sections,  when  the  rule-has  been  vacated 
or  discharged,  or  complied  with  after  the  expiration  of  the  period  in  question 
(Ross  v.  Green,  10  Ex.  891).  As  to  issuing  execution  to  enforce  payment 
of  costs  previously  awarded,  Be  Drake  v.  Curtis,  5  Ir.  Jur.  O.  S.  1 24. 

As  to  setting  aside  a  judgment  marked  after  service  of  the  preliminary  Operation  of 
notice  or  notice  of  motion  for  security  for  costs,  see  Bredin  v.  McCarthy,  6  lr.  notice. 
Jur.  N.  S.  158 ;  Stewart  v.  Vallance,  10  Ir.  C.  L.  R.  A  p.  1,  in  both  which 
cases  the  judgment  was  set  aside,  the  motion  for  security  for  costs  having 
being  granted ;  and  see  the  54th  G.  O.  1854. 

When  a  plaintiff  comes  to  reside  permanently  within  the  jurisdiction  after  m  v-^.- 
the  making  of  the  order,  the  order  will  be  discharged  (Byre  v.  Baldwin,  4  Ir.  order."*^ 
C.  L.  R.  270;  Palmer  v.  Lord  Ashbrook,  4  lr.  Jur.  O.  S.  193). 

As  to  the  manner  in  which  security  is  to  be  given,  see  the  53rd  6.  0. 1 854. 
And  as  to  drawing  out  the  money,  in  case  the  party  lodging  it  becomes  en- 
titled to  be  repaid  it,  see  the  C.  L.  P.  Act,  1856,  sect.  102. 

53.  The  Forms  of  pleading  contained  in  Schedule  C.  to  this  Forms  in 
Act  annexed  shall  be  sufficient  in  the  cases  to  which  they  Schedule  ; 
apply,  and  these  and  the  like  Forms  may  be  used,  with  such  adopted, 
modifications  as  may  be  necessary  to  meet  the  facts  of  the  Jf  7*  \6nct 
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case  (d) ;  but  nothing  herein  contained  shall  render  it  er- 
roneous or  irregular  to  depart  from  the  letter  of  such  Forms, 
so  long  as  the  substance  is  expressed  without  prolixity  (e). 

"When  forma        (d)  In  cases  where  the  forms  do  not  apply,  they  cannot,  of  course,  be  em- 

c*il(2'pl1"        ployed ;  and  accordingly,  in  Derrt/s  v.  Byrne,  7  Ir.  C.  L.  R.  302,  the  defence 

of  ton  assault  demesne,  given  in  Schedule  C.  to  the  Act  (form  36),  was  held 

to  be  demurrable  when  pleaded  in  an  action  of  assault  and  battery,  on  the 

grounds  that  it  was  an  answer  to  the  assault  only,  and  not  to  the  battery. 

When  n>-  (e)  A  count  for  work  and  labour  will  be  demurrable  if  it  does  not  contain 

jurture  from  an  averment  that  the  work  was  done  at  the  •*  request"  of  the  defendant 

them  fuwL      (Corah  v  Young,  6   Ir.  C.  L.  R.  138  ;  M'Phail  v.  Little,  9  Ir.  Jur.  N.  8. 

267).     The  absence  of  the  words  *'  money  payable  by  the  defendant  to  the 

plaintiff,"  in  an  indebitatus  count  for  goods  bargained  and  sole/,  has  been 

held  not  to  be  demurrable  (Oason  v.  O'Byan,  7  Ir.  Jur.  O.  S.  272) ;  with 

which  compare  Place  v.  Potts,   8  Exch.  705;   Wilkintonv.  Sharland,   10 

,Kx.  724,  from  which  it  would  appear  that  in  England  the  absence  of  the 

words  in  question  would  be  good  ground  of  demurrer,  as  not  showing  that 

the  money  is  payable  in  prasenti.     In  Aldborovgh  v.  Hag  arty,  8  Ir.  Jur. 

N.  S.  341,  a  count  .for  "money  parable  by  the  defendant  to  the  plaintiff  on 

an  account  stated  between  them"  was  held  to  be  good. 

And  see  further,  sections  81  and  83,  post,  and  the  notes  thereto. 

Different  54.  Causes  of  action,  of  whatever  kind  (except  in  eject- 

actiiminay  nient),  may  be  joined  in  the  same  summons  and  plaint, 
bejotnea;.  provided  they  be  by  and  against  the  same  parties  and  in 
triabmay  be  the  same  rights  (/),  except  as  herein-after  mentioned;  but 
iid*T«'vict  tne  Court  or  a  Judge  shall  have  power  to  prevent  the  trial 
c  76ts.  41.  of  different  causes  together,  if  such  trial  would  be  inex- 
pedient, and  to  order  separate  records  to  be  made  up  and 
separate  trials  had  (g). 

Must  be  in  (J)  It  will  be  observed  that  it  is  only  causes  of  action  in  the  same  rights 

tin*,  mine         that  can  be  joined.     Therefore,  a  plaintiff  cannot  join  a  cause  of  action  ac- 
n>s  '  cruing  to  him  in  his  own  right,  with  one  accruing  to  him  as  executor,  nor 

can  a  defendant  be  sued  in  one  count  in  his  own  right  and  in  another  as 
executor  {Nixon  v.  Quinn,  Ir.  R.  2  C.  L.  248 ;  Magennis  v.  Dempsey,  Ir. 
K.  C.  L.  327  ;  Daviesv.  Davits,  31  L.  J.  Ex.  476).  And  such  a  mis- 
joinder is  good  ground  for  demurrer.  Similarly  in  actions  against  husband 
and  wife,  a  cause  of  action  against  the  husband  only  cannot  be  joined  with 
a  cause  of  action  against  the  husband  and  wife. 
When  ne.  (9)  If  a»  embarrassment  would  arise  at  the  trial,  from  the  different  issues 

p»ratere-        bei"g  tried  together,  the  Court  will  exercise  its  power  of  directing  separate 
made  up?  **    recorcB  (Cant  veil  v.  Cannock,  3  Ir.  C.  L.  R.  78);  and  in  England,  previous 
to  the  late  alteration  in  I  he  law  of  evidence,  counts  founded  on  breach  of 
promise  of  marriage  were  not  allowed  to  be  joined  with  counts  founded  on  a 
different  cause  of  action  {Sherratt  v.  Webster,  8LT.N.  S.  254). 

Joinder  of  55.  In  any  action  brought  by  husband  and  wife  for  any 

hiS.And  cause  of  action  accruing  in  respect  of  the  wife,  and  in  respect 
wu,  with      0f  wnich  she  is  necessarily  joined  as  co-plaintiff,  it  shall  be 
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lawful  for  the  husband  to  add  thereto  claims  in  his  own  right,  £$!?*,? 
and  separate  actions  brought  in  respect  of  such  claims,  if  in  Jj^^y,^ 
the  same  Court,  may  be  consolidated,  if  the  Court  or  a  Judge  c7t>,a.  4©. 
shall  think  fit  ;  provided  that  in  the  case  of  the  death  of 
either  plaintiff  such  suit,  so  far  only  as  relates  to  the  causes 
of  action,  if  any,  which  do  not  survive,  shall  abate  (A). 

(A)  Previous  to  this  enactment,  the  law  in  reference  to  actions  hy  husband  Old  law. 
and  wife  was,  that  the  husband  could  not  recover  in  the  action  any  dam  ace* 
in  respect  to  the  cause  of  action  to  which  be  was  entitled  in  his  own  right. 
Thus,  he  could  not,  in  an  action  for  an  assault  and  battery  upon  the  wife,  re- 
cover the  expenses  to  which  he  was  put  in  curing  her  {fiengaU  v.  Gardiner , 
4  M.  &  W.  5).  A  count  in  respect  of  such  damages  might  of  course  be  now 
inserted  pursuant  to  the  above  section ;  but  the  provisions  of  this  section 
are  permissive  and  not  obligatory,  and  the  hushand  may  still  bring  his  sepa- 
rate action  (Brookbank  v.  The  Whitehuven  Junction  Railway  Co.,  7  H.  <fc 
N.  834),  subject,  however,  to  the  contingency  of  the  actions  being  consoli- 
dated if  the  Court  or  Judge  shall  think  fit. 

Although  the  section  may  appear  to  be  limited  by  the  words  at  the  com-  What  claims 
mencement,  to  actions  brought  for  a  cause  of  action  accruing  in  respect  of  jjj"  ^JJ d 
the  wife,  yet  the  words  •»  claims  in  his  own  right"  would  seem  to  be  wide 
enough  to  include  claims  not  connected  with  the  wife.  And,  accordingly, 
under  the  corresponding  English  section,  where  a  husband  brought  an  action 
for  a  personal  injury  to  himself  and  to  his  trade  by  an  explosion,  and  he  and 
his  wife  brought  a  separate  action  for  injuries  sustained  by  her  resulting 
from  the  same  explosion,  the  Court  of  Exchequer  consolidated  the  two 
actions  {Eemttead  v.  Phanix  Gat  Co.,  3  H.  &  C.  745 ;  and  see  Morris  v. 
Moore,  19  C.  B.  N.  S.  359;  MorUy  v.  Midland  Railway  Co.,  3  F.  &  F. 
961). 

In  every  case  where  an  action  is  brought  by  a  husband  and  wife  it  should   Misjoinder  of 
dearly  appear  in  the  summons  and  plaint  in  what  right  the  wife  is  joined,   Wlle  fatol- 
and  if  it  do  not  so  appear  the  plaint  will  be  bad  on  demurrer  (Cahill  v. 
M'Dowali.  13  Ir.  C.  L.  R.  481),  or  it  may  be  set  aside  (Franklin  v.  Walker, 
It.  R.  4.  C.  L.  236). 

It  may  be  well  to  mention  here  that  under  the  33  &  34  Vict.  c.  93,  a   Action  by 
married  woman  may  now  maintain  an  action  in  her  own  name  for  the  reco-   wlfc  ln  her 
very  of  any  wages,  earnings,  money,  and  property  declared  by  the  Act  in    0Vfn  name" 
question  to  be  ber  separate  property,  and  for  and  in  respect  of  the  other 
matters  therein  provided  for. 

56.  The  defence  (1)  and  replication  (j)  and    subsequent  Form  and 
pleadings,  if  any,  shall  state  all  facts  which  constitute  the  Sefence^nd 
ground  of  the  defence  or  reply  in  ordinary  language,  and  ^SJ^1' 
without  repetition,  and  as  concisely  as  is  possible  consistent 
with  clearness  ;  and  if  such  defence  or  subsequent  pleading 
is  only  applicable  to  a  portion  of  the  preceding  pleading,  the 
portion  to  which  it  is  applicable  shall  be  shortly  referred 
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fence should 
be  special. 


<^er*JJ'*sae  (t)  By  the  above  section,  and  sections  70  and  7 1,  pott,  the  general  issue  is 
abolished.  abolished,  and  the  parties  to  the  action  required  to  state  their  case  clearly 
and  specifically.  The  defendant  must,  accordingly,  take  care,  in  framing  his 
defence,  to  set  out  specially  the  facts  on  which  he  relies,  whenever  they  are 
not  admissible  under  the  ordinary  traverses,  as  otherwise  he  will  be  pre- 
cluded from  giving  them  in  evidence  at  the  trial.  Thus,  in  Lea  eh  v.  Palmer, 
1 1  Ir.  Jur.  N.  S.  395,  where  the  action  was  brought  for  goods  sold  and  de- 
livered, it  was  held  that  the  defendant  could  not,  under  the  ordinary  traverse, 
give  in  evidence  an  unexpired  credit ;  and  the  ruling  in  this  case  was  fol- 
lowed in  Strange  v.  Kelly,  1  Ir.  L.  T.  7 1 3.  In  Boake  v.  MKCraeken,  6  Ir. 
C.  L.  R.  259,  where  the  action  was  also  for  goods  sold  and  delivered,  and 
the  ordinary  traverse  was  pleaded,  under  which  the  defendant  attempted  to 
prove  that  the  sale  had  been  by  sample,  and  that  the  goods  delivered  were 
not  of  the  same  kind  as  the  sample,  the  Court  of  Common  Pleas  was  equally 
divided  as  to  whether  the  evidence  was  admissible.  Io  Moeely  v.  Ml Mullen, 
6  Ir.  C.  L.  R.  69,  it  was,  however,  held  by  the  Court  of  Exchequer,  in  a 
similar  action,  that  a  special  defence,  stating  that  the  contract  was  made  on 
certain  conditions  not  complied  with,  is  unnecessary,  as  that  defence  may  be 
given  in  evidence  under  the  ordinary  traverse ;  and  in  cases  where  the  plaintiff 
relies  in  his  plaint  upon  a  special  contract,  it  has  been  frequently  held  that 
although  a  defendant  may  allege  in  his  defence  that  the  contract  was  subject 
to  a  condition  not  fulfilled,  yet  it  is  unnecessary  for  him  to  do  so,  as  he  may 
give  it  in  evidence  under  the  ordinary  traverse  (Kent/on  v.  Tayleur,  8  Ir. 
C.  L.  R.  Ap.  76 ;  Habgoodv.  Paul,'%  Ir.  C.  L.  R.  Ap.  23) ;  and  see  fur- 
ther as  to  when  it  is  necessary  to  plead  facts  specially,  sect.  48,  ante,  note  (10). 
As  to  the  requirements  of  pleadings  in  general,  and  the  grounds  on  which 
they  may  be  objected  to  or  set  aside  by  the  opposite  party,  see  post,  ss.  70 
and  71,  and  the  notes  to  ss.  81  and  83. 

When  the  defendant  pleads  in  abatement,  he  must,  pursuant  to  the  6th 
Anne,  c.  10,  s.  11,  verify  his  pleading  by  an  affidavit,  which,  by  the  24th 
G.  O.  of  1854,  must  be  annexed  to  the  pleading  and  entitled  in  the  cause. 
The  whole  of  the  pleading  in  such  a  case  must  be  verified  (Odell  v.  Rag- 
mond,  2  F.  &  S.  21) ;  and  if  this  be  not  done,  the  plaintiff  may  obtain  leave 
to  mark  judgment  {Coleman  v.  Brady,  S  my  the,  155). 

(J)  The  replication  must,  like  the  defence,  state  concisely  the  facts  consti- 
tuting the  grounds  of  reply,  and  it  is  in  general  subject  to  the  same  rules  as 
to  duplicity,  &c,  as  the  other  pleadings.  Accordingly,  when  leave  is  given 
to  reply  and  join  issue  (which  latter  must  be  done  in  the  form  of  a  replica- 
tion), the  replication  must  be  single,  and  leave  must  be  obtained  to  reply 
several  matters  if  the  plaintiff  should  desire  to  do  so  (Oermaine  v.  Athenamm 
Aesurance  Company,  5  Ir.  C.  L.  R.  205  ;  Naghten  v.  Kelly,  Ir.  R.  1 
C.  L.  556).  As  to  new  assigning,  see  Keaney  v.  Tottenham,  Ir.  R.  2  C.  L. 
45 ;  Tallon  v.  Hauard,  9  Ir.  Jur.  N.  S.  34;  and  as  to  replying  and  new- 
assigning,  see  Traeey  v.  Cruue,  Ir.  R.  1  C  L.  576. 

(k)  If  the  portion  to  which  the  defence  is  applicable  is  not  referred  to, 
the  plaintiff  may  set  the  defence  aside  (A  mm  a  man  v.  Robin*,  7  Ir.  C.  L.  R. 
415 ;  Dunhandle  v.  Finny,  10  Ir.  C.  L.  R.  171). 

Sereni  mat.  jy.  The  plaintiff  in  any  action  may,  by  leave  of  the  Court 
pieauvdat  or  a  Judge,  plead  in  answer  to  the  defence  or  the  subsequent 
the  pfi3-°f  pleading  of  the  defendant  as  many  several  matters  as  he  shall 
tag*  think  necessary  to  sustain  bis  action ;  and  the  defendant  in 
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any  action  may,  by  leave  of  the  Court  or  a  Judge,  plead  in  \6fJl^u 
answer  to  the  summons  and  plaint  or  other  subsequent 
pleading  of  the  plaintiff  as  many  several  matters  as  he  shall 
think  necessary  for  his  defence,  upon  an  affidavit  of  the  party 
making  such  application  or  his  attorney,  if  required  by  the 
Court  or  a  Judge,  to  the  effect  that  he  is  advised  and 
believes  that  he  has  just  ground  to  traverse  the  several  mat- 
ters proposed  to  be  traversed  by  him,  and  that  the  several 
matters  sought  to  be  pleaded  as  aforesaid  by  way  of  con- 
fession and  avoidance  are  respectively  true  in  substance  and 
in  fact  (/). 

(/)  Leave  may  be  obtained  under  this  section  to  plead  several  defences,  Inconsistent 
notwithstanding  that  they  are  inconsistent  with  one  another,  provided  the  defences. 
necessity  for  pleading  them  be  shown  (Hall  v.  0* Flaherty,  6  Ir.  Jur.  0.  S. 
113).  Leave,  too,  maybe  obtained  to  plead  in  bar  aud  in  abatement 
(WMahon  v.  O'Neill,  6  Ir.  Jur.  N.  8.  18).  And  in  actions  of  libel  and 
slander  leave  has  been  given  to  traverse  that  the  words  were  spoken  of  the 
plaintiff,  that  they  were  spoken  in  the  defamatory  sense,  and  to  plead  privilege 
(Lyttlev.  Hunter,  3  Ir.  Jar.  N.  S.  142 ;  Alexander  v.  Robinson,  8  Ir.  Jur. 
N.  S.  414).  In  an  action  for  an  assault,  leave  has  been  given  to  plead  that 
the  assault,  &c,  was  committed  for  the  purpose  of  preventing  a  breach  of  the 
peace,  and  a  certificate-  under  24  &  25  Vict.  c.  94,  s.  44  (Lawler  v.  Kelly, 
15  Ir.  C.  L.  R.  Ap.  1) ;  and  numerous  instances  of  several  pleas  allowed  to  be 
pleaded  may  be  seen  in  Ch.  Arch.  Pr.  1 2th  Ed.,  p.  279. 

On  the  other  band,  where  the  action  was  for  libel,  leave  to  plead  a  tra-  In  actions  of 
verse  of  the  defamatory  sense,  and  an  apology  and  payment  into  Court  under  llbel- 
the  6  &  7  Vict,  c  96,  has  been  refused  (Barry  v.  M'Grath,  Ir.  R.  3  C.  L. 
576).     And  when  money  is  paid  into  Court  uuder  sect.  75  of  the  Act,  leave  Where 
to  plead  another  defence  in  addition  to  a  plea  of  payment,  will  be  refused  ,m?nc/f  m\d 
(Kelly  v.  Slater,  7  Ir.  C.  L.  R.  55 ;  with  which  compare  Ryan  v.  Roughan, 
Ir.  R.  4  C.  L.  337). 

Where  the  defences  sought  to  be  pleaded  are  grossly  inconsistent,  leave  to 
plead  them  will  be  refused v.  M'Donough,  3  Ir.  C.  L.  R.  584. 

In  actions  of  seduction,  leave  to  plead  a  traverse  of  the  service  with 
other  defences  will  be  generally  refused,  except  under  special  circumstances, 
Hall  v.  Devereux,  Ir.  R.  4  C.  L.  265,  268).  In  Bone  v.  Smith,  Ir.  R.  2  C. 
L.  244,  the  Court  in  such  an  action  gave  the  defendant,  under  the  cir- 
cumstances of  the  case,  leave  to  withdraw  a  traverse  of  the  service,  and  to 
plead  the  Statute  of  limitations. 

Where  a  plaintiff  obtains  leave  to  reply  and  demur,  he  cannot  reply  gene-  Several 
rally  taking  issue ;  and  if  he  replies  several  matters  without  obtaining  leave,  replications, 
his  replication  will  be  set  aside  (Oermaime  v.  Athenaeum  Life  Assurance  Co., 
5  Ir.  C.  L.  R.  205). 

For  the  purpose  of  obtaining  leave  to  plead  several  defences,  the  applica-  **ow  1  cave 
tion  must  in  general  be  supported  by  an  affidavit  in  the  terms  of  the  section.  Affidavit. 
It  need  not  necessarily  be  positive  in  its  terms ;  belief  is  sufficient  (0*Hara 
v.  Mitchell,  6  Ir.  Jur.  0.  S.  248).  The  affidavit  should,  however,  state 
specifically  the  matters  intended  to  be  pleaded,  and  then  proceed  to  verify 
them  (Sheehan  v.  Prendergakt,  1  Ir.  Jur.  N.  S.  49) ;  and  when  the  de- 
fences sought  to  be  pleaded  are  special  in  their  character,  a  fuller  verification 
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may  be  required.  The  party  applying  must  also  take  care  not  to  suppress  in 
his  affidavit  any  circumstances  which,  if  they  were  before  the  Judge,  would 
induce  him  to  refuse  the  application ;  and  if  he  do  so,  the  defences  may  be 
set  aside  (linn  v.  Albert  Insurance  Company,  8  Ir.  Jnr.  N.  S.  94). 

The  Judge  may,  however,  in  his  discretion,  give  leave  to  plead  several 
defences  without  any  affidavit  (Cooke  v.  Levey,  7  Ir.  C.  L.  R.  506  ;  William- 
son v.  Gallagher,  1  Ir.  Jur.  N.  S.  50) . 

A  certificate  must,  in  every  case,  be  given  by  counsel,  that  the  proposed 
defences  are  proper  and  necessary ;  and  unless  the  certificate  be  given  no 
order  will  be  made  out  in  the  office  (Cullinan  v.  Walker,  8  Ir.  Jur.  N.  S.  93). 

When  leave  to  plead  several  matters  is  obtained,  the  defences  pleaded  in 
pursuance  thereof  must  strictly  follow  the  terms  of  the  order  (Dixon  v. 
Franks  (7  Ir.  Jur.  O.  S.  239)  ;  and  if  they  do  not,  the  plaintiff  may  mark 
judgment  (Bailey  v.  Baker,  9  M.  &  W.  769).  The  defendant  may,  how- 
ever, abandon  a  defence  he  has  obtained  leave  to  plead. 

If  defences  have  been  filed  without  leave,  the  defendant  may  afterwards 
apply  for  leave  that  they  may  stand  (M'Loughlin  v.  Jeffers,  12  Ir.  C.  L.  R. 
App.  50) ;  and  if  they  have  been  filed  before  the  expiration  of  the  time  for 
pleading,  it  would  be  irregular  for  the  plaintiff  to  mark  judgment  until  the 
time  has  expired  (Nolan  v.  Collins,  6  Ir.  Jur.  O.  S.  210). 

By  the 45th  G.  O.,  1 854,  "if  either  party,  without  a  rule  for  that  purpose, 
plead  and  demur,  or  reply  and  demur,  or  plead  or  reply  several  matters,  for 
the  pleading  of  which  a  rule  is  required,  the  opposite  party  may  mark  judg- 
ment without  notice." 

When  called  on  to  mark  judgment  under  this  Order,  the  Master  should 
exercise  a  judicial  authority  in  determining  whether  the  case  comes  within 
the  Order  or  not  (Cullinan  v.  Walker,  8  Ir.  Jur.  N.  8.  93).  In  Austin  v. 
Tuite,  8  Ir.  C.  L.  R.  30,  the  Court  held  that  the  words,  "several  matters*' 
spoken  of  in  the  Order,  refer  to  several  matters  pleaded  in  several  distinct 
pleas,  but  are  not  intended  to  include  several  matters  introduced  into  one 
plea ;  the  plaintiff's  course  in  the  latter  case  being  to  apply  to  the  Court 
under  the  83rd  sect  of  the  Act.  And  see  also  Spaddacini  v.  Walsh,  5  Ir. 
Jur.  0.  S.  55.  As  to  setting  aside  a  judgment  regularly  marked  pursuant 
to  the  General  Order,  see  Murphy  v.  Augent,  6  Ir.  Jur.  0.  S.  257. 

58.  The  following  defences,  or  any  two  or  more  of  them, 
may  be  pleaded  together  as  of  course,  without  leave  of  the 
Court  or  a  Judge;  that  is  to  say,  a  defence  denying  any 
contract  or  debt  alleged  in  the  declaration,  a  defence  of  tender 
as  to  part,  a  defence  of  the  Statute  of  Limitations,  set-off 
bankruptcy  of  the  defendant,  discharge  under  an  Insolvent 
Act,  plene  administravit,  plene  administravit  prater,  infancy, 
coverture,  payment,  accord  and  satisfaction,  release,  a  denial 
that  the  property,  an  injury  to  which  is  complained  of,  is  the 
plaintiff's,  leave  and  licence,  son  assault  demesne,  and  any 
other  pleas  which  the  Judges  of  the  said  Superior  Courts,  or 
any  eight  or  more  of  them,  of  whom  the  Chief  Judges  of  the 
said  Courts  shall  be  three,  shall,  by  any  Rule  or  Order  to  be 
from  time  to  time  by  them  made  in  Term  or  Vacation,  order 
or  direct  (m). 
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(mi)  Where  a  defendant  applied  for  leave  to  plead  payment  into  Court  as  When  leave 
tn  part  of  the  demand,  and  payment  and  set-off  as  to  the  residue,  no  role  unnecessary. 
was  made  upon  the  motion,  as  such  an  application  was  unnecessary  (Hoars 
v.  Stafford,  Ir.  R.  4  C  L.  217);  and  see  Hall  v.  O "Flaherty ,  6  Ir.  Jur. 
O.S.  113. 

59.  The  defendant  may,  by  leave  of  the  Court  or  a  Judge,  Double  pleas 
plead  and  demur,  or  the  plaintiff  may  reply  and  demur  to  the  J!t   emur 
same  portion  of  the  summons  and  plaint  or  defence  at  the  ^f^w" 
same  time(n)  upon  an  affidavit  by  the  party  pleading,   or 
his  attorney  (0),  if  required  by  the  Court  or  a  Judge,  that  he 
is  advised  and  believes  all  the  objections  raised  by  demurrer  N 

are  good  and  valid  objections  in  law;  and  it  shall  be  in  the 
discretion  of  the  Court  or  a  Judge  to  direct  which  issue, 
whether  of  fact  or  Jaw,  shall  be  first  disposed  of  (p). 

(a)  The  application  for  leave  to  plead  and  demur  must  be  upon  notice  Leave  to 
(Jf* Lester  v.  lagan,  9  Ir.  C.  L.  R.  A  p.  25);  and  when  the  party  applying  P,wwl  and 
seeks  to  take  issue  upon  the  entire  of  the  pleading  objected  to,  his  course  is  demur* 
to  apply  for  leave  to  reply,  and  not  to  take  issue {Germainev.  A thencmm  Life  ^J1?*  Is8ue 
Assurance  Co^  1  Ir.  Jur.  N.  S.  316).     As  to  the  form  of  the  replication  in  JJJjg,  emur- 
such  a  case,  see  ante,  note  (/). 

It  is  a  matter  altogether  for  the  discretion  of  the  Court  to  grant  or  refuse 
the  application  (Thomas  v.  Knowles,  24  L.  J.  Ex.  43).     The  Court  has, 
however,  no  power  under  the  section  to  allow  a  defendant  to  rejoin  and  Rejoining 
demur  (Dunne  v.  Gumlty,  8  Ir.  C.  L.  R.  Ap.  2).     In  such  a  case,  the  de-  J"rt  demur- 
fendant's  only  course  would  be  to  rejoin,  and  then,  if  necessary,  move  after-       *' 
wards  in  arrest  of  judgment ;  and  if  he  demurs,  and  fails  upon  demurrer,  the 
overruling  of  the  demurrer  admits  the  replication  to  be  true  in  substance  and 
in  fact  (Roe  v.  Hogg,  7  Ir.  C.  L.  R.  459).     As  to  allowing  a  party  unsuc- 
cessful on  demurrer  to  withdraw  his  demurrer  and  take  issue  in  fact,  see 
lOEniry  v.  Waterford  and  Limerick  Railway  Co.,  8  Ir.  C.  L.  R.  Ap.  61, 
and  the  notes  to  sect.  82,  post. 


(o)  See  Fox  v.  Broderick,  9  Ir.  Jur.  N.  S.  17. 

to 


j>)  It  is  a  matter  for  the  discretion  of  the  Court  or  Judge  whether  it  will  Wh'ch  ls<m« 
direct  the  issue  of  law  or  fact  to  be  first  disposed  of ;  but  where  the  demurrer  j!JJ^<iflrft 
goes  to  the  whole  cause  of  action  or  defence,  it  will  generally  direct  the  issue     ,p08ea  ° 
in  law  to  be  first  disposed  of  (Knight  v.  Lynch,  8  Ir.  C.  L.R.  Ap.  67). 

When  the  party  demurring  succeeds,  be  must,  if  he  wishes  to  withdraw  Withdrawing 
his  replication,  pay  the  other  side  the  costs  occasioned  thereby  (  The  London-  ^P"^*11011- 
deny  Commissioners  v.  Ballantine,  2  Ir.  Jur.  N.  S.  367).  Where  a  defen- 
dant pleaded  and  demurred,  and  was  successful  on  demurrer,  the  Court  re- 
fused to  compel  him  to  enter  a  judgment  of  nil  capiat,  so  as  to  enable  the 
plaintiff  to  bring  error  without  trying  the  issues  in  fact  (Kinton  v.  A  era- 
man,  3  C.  B.  736). 

Where  a  defendant  pleads  and  demurs,  and  is  unsuccessful  on  demurrer,  when  error 
the  Court  has  not,  it  would  seem,  power  under  this  section  to  direct  the  issues  m*y  he 
of  fact  to  stand  over  until  after  the  demurrer  is  finally  disposed  of  in  the  brou8ht 
Court  of  Error  (Lumley  v.  Oye%  2  E.  &  B.  216). 

60.  The  costs  of  every  issue,  whether  of  fact  or  law,  shall  co*t«of 
follow  the  finding  or  judgment  upon  such  issue,  and  be  ad-  issues! 
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judged  to  the  successful  party,  whatever  may  be  the  result 
of  the  other  issues  (q)\  and  the  costs  of  all  issues  found  for 
the  defendant  shall  be  deducted  from  the  plaintiff's  costs,  if 
the  defendant  shall  proceed  with  due  diligence  to  tax  the 
same;  and  the  costs  of  all  issues  found  for  the  plaintiff  6hall 
be  deducted  from  the  defendant's  costs,  if  the  plaintiff  shall 
proceed  with  due  diligence  to  tax  the  same  (r);  and  if  said 
costs  so  to  be  deducted  shall  not  in  either  case  be  taxed  in 
time  for  the  purpose  of  deducting  the  same  from  the  costs  of 
the  opposite  party,  they  shall  be  separately  recoverable  by 
execution,  when  taxed  and  ascertained. 

'  (9)  When  an  issue,  in  fact,  is  single,  although  composed  of  several  parts, 
and  some  of  the  parts  are  found  in  favour  of  the  plaintiff,  and  some  in  favour 
of  the  defendant,  the  party  who  substantially  succeeds  upon  the  issue,  i.  e.  who 
would  be  entitled  to  judgment  if  the  decision  of  the  case  rested  upon  the 
issue  in  question,  is  entitled  to  the  costs  of  so  much  of  the  issue  as  was  found 
in  his  favour,  and  the  other  party  is  entitled  to  no  costs  in  respect  of  the 
part  of  the  issue  found  in  his  favour  {Reynolds  v.  Harris,  28  L.  J.  C.  P.  26  ; 
Foot  v.  Barker,  7  Ir.  Jur.  O.  S.  47).  In  the  latter  case  it  seems  to  have 
been  considered  by  Pennefather,  B.  that  neither  of  the  parties  would  be  en- 
titled to  any  costs.  Reynolds  v.  Harris,  however,  is  a  clear  authority  that  the 
successful  party  is  entitled  to  the  costs  of  the  portion  found  in  his  favour. 

Where,  at  the  trial  of  an  action  of  libel,  the  statement  of  the  words  in  the 
summons  and  plaint  and  in  the  issue,  was  amended  for  the  purpose  of  avoiding 
a  variance,  and  the  plaintiff  succeeded  on  the  issue  so  amended,  he  was  held 
entitled,  under  the  circumstances,  to  the  costs  of  the  issue  so  amended 
{Davis  v.  Reeve*,  5  Ir.  C.  L.  R.  533). 

When  the  jury  are  discharged  by  consent  from  finding  on  certain  issues, 
no  costs  of  those  issues  will  be  allowed,  nor  the  costs  of  a  motion  respecting 
them  {King  v.  Promoter  Assurance  Co.,  6  Ir.  Jur.  N.  S.  373).  But  where 
the  jury  was  discharged  from  finding  on  certain  issues  without  the  plaintiff's 
consent,  and  the  defendant  had  a  verdict  uj>on  the  other  issues  and  became 
entitled  to  the  general  costs,  the  plaintiff  was  held  entitled  to  the  costs  of 
the  issues  which  the  jury  were  discharged  from  finding  upon  {Smyth  v.  Gal- 
braith,  1 1  Ir.  Jur.  N.  S.  359). 

Where  certain  issues  are  found  for  the  plaintiff,  and  certain  others  for  the 
defendant,  and  a  general  verdict  is  given  for  the  plaintiff,  the  rule  in  taxing 
the  costs  is,  that  the  plaintiff  gets  all  the  costs  which  are  not  exclusively 
applicable  to  the  issues  on  which  he  has  failed,  and  the  defendant  is  only 
entitled  to  the  costs  exclusively  applicable  to  the  issues  on  which  he  has 
succeeded,  and  there  can  be  no  apportionment  unless  the  taxing  officer  can 
ascertain  satisfactorily  the  costs  applicable  to  the  portion  of  the  case  on 
which  he  has  succeeded  {Morgan  v.  Gray,  10  Ir.  Jur.  N.  S.  336 ;  Guinea  v. 
Allen,  Ir.  R.  1  C.  L.  331 ;  Leclerc  v.  Greene,  Ir.  B.  4  C.  L.  388). 

(r)  In  practice,  both  bills  of  costs  are  certified,  and  the  deduction  is  made 
on  the  back  of  the  certificate  of  the  bill  larger  in  amount. 

Where  the  plaintiff  obtains  the  general  verdict,  but  is  entitled  to  no  costs, 
or  half  costs  only,  by  the  operation  of  section  243  of  the  present  Act,  or  section 
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97  of  the  C.  L.  P.  Act,  1856,  the  defendant  is  entitled  to  the  fall  costs 
awarded  him  by  the  above  section.  The  Court  wilt,  if  necessary,  order  a  > 
party  entitled  to  the  costs  of  issues  found  in  his  favour  to  tax  them,  in  order 
that  they  may  be  deducted  fom  the  costs  of  the  party  entitled  to  the  general 
costs,  and  if  he  refuses  to  do  so,  will  make  an  order  barring  him  from  any 
future  proceedings  for  the  recovery  of  these  costs  {Nolan  v.  Flannery,  3  Ir. 
L.T.313). 

61.  No  useless  form  or  fiction,  such  as  express  colour  or  Forms  and 
special  traverse,  shall  be  used,  nor  shall  it  be  necessary  to  Jbohahed. 
allege  any  matter  that  need  not  be  proved,  regard  being  had 

to  the  substance  and  ground  of  the  action  or  defence. 

62.  The  venue  in  any  personal  action  may,  except  as  herein-  venue  to  be 

i»  *         1     *       1    •  1  •  i'ii         1    •      .  «•     1  .    -1        stated  only 

after  stated,  be  laid  in  any  county  which  the  plaintiff  thinks  in  margin  of 
proper  (r) ;  and  the  name  of  such  county  shall  be  stated  in  JJd  plSnt 
the  margin  of  the  summons,  and  shall  be  taken  to  be  the 
venue  intended  by  the  plaintiff  («) ;  and  no  venue  shall  be 
stated  in  the  body  of  the  summons  or  in  any  subsequent 
pleading;  provided  it  shall  be  lawful  for  the  Court  or  a  Judge 
to  order  such  venue  to  be  changed  by  an  amendment  of  such 
summons  and  plaint  to  any  other  county  or  county  of  a  city 
or  town,  in  which  the  trial  can  be  more  conveniently  or 
properly  had,  on  special  grounds  only,  and  not  merely  because 
the  cause  of  action  accrued  in  any  particular  place  or 
county  (t). 

(r)  The  venue  in  an  action  of  ejectment  is  local.     The  Court  may,  how-  Venue  where 
ever,  change  the  venue  in  such  an  action  as  well  as  in  a  personal  action  ,ocal- 
(sect.  196,  pott). 

In  the  case  of  a  suggestion  of  breaches  the  venue  is  the  same,  it  would  Suggestion  of 
appear,  as  that  stated  in  the  original  writ ;  and  it  can  only  be  changed  by  breaches. 
an  order  of  the  Court  (Caetlereagh  Union  v.  Carroll,  6  Ir.  Jur.  O.  S.  314). 

By  sect.  151,/wrt,  the  venue  in  a  writ  of  revivor  may  be  laid  in  any  Writofrcvl- 
county.  VOT- 

In  actions  where  the  venue  was  localized  by  Acts  passed  previous  to  the 
present  Statute,  it  is  now  transitory,  by  virtue  of  the  above  section,  although 
the  Acts  so  localizing  it  are  not  enumerated  among  the  Acts  repealed  by 
sect  3,  ante  {Tate  v.  Matthew,  17  Ir.  C.  L.  K.  641 ;  S.  C.  in  error,  1  Ir. 
L.  T.  646). 

(«)  The  omission  of  the  venue  is  an  irregularity  for  which  the  writ  msy  Omission  to 
be  set  aside.     Where  a  plaintiff  applies  for  leave  to  amend  the  omission,  and  8tate  veauc- 
offers  the  defendant  proper  terms,  the  latter  will  not  get  the  costs  of  appear- 
ing upon  the  motion  (Tuomey  v.  Formey,  7  lr.  Jur.  O.  S.  138). 

If  a  wrong  venue  is  stated  in  a  local  action,  and  the  error  appears  upon 
the  record,  the  objection  may  be  taken  on  demurrer  (Clayton  v.  Best, 
8  L.  T.  N.  S.  502).  As  to  non-suiting  the  plaintiff  at  the  trial,  when  the 
error  does  not  appear  upon  the  record,  see  Miehardton  v.  Lochlin,  6  B.  &  S. 
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777.  And  an  to  amending  such  an  error,  see  Hanhwry  v.  Jones,  t$  Ir.  C. 
L.  R.  442 ;  The  Grocer's  Co.  v.  Coll,  9  Ir.  L.  R.  Ap.  8).  In  the  latter 
case  a  judgment  by  default  having  been  marked,  and  the  plaintiff  having  ap- 
plied for  leave  to  issue  an  habere  into  the  proper  county,  the  application  was 
refused. 

Where  the  venue  was  stated  in  the  margin  as  **  City  of  Dublin,"  the  state- 
ment was  held  to  be  sufficient  (Courtenay  v.  Blake,  8  Ir.  C.  L.  R.  Ap.  49). 

(t)  Under  this  section  the  Court  has  power  to  order  the  venue  in  the 
action  to  be  changed  to  any  other  county,  or  county  of  a  city  or  town,  in 
which  the  trial  can  be  more  conveniently  or  properly  had  ;  and  accordingly 
applications  to  the  Court  for  this  purpose  are  very  frequently  made. 

Inasmuch  as  the  ruling  of  the  Court  in  each  case  must  largely  depend  on 
the  particular  circumstances  involved,  a  reference  to  the  cases  is  only  useful 
as  showing  the  general  principles  acted  on.  At  present,  the  tendency  of  the 
Courts  is  to  change  the  venue  to  the  county  where  the  cause  of  action  arose, 
as  it  generally  happens  that  the  trial  can  be  had  there  much  more  conve- 
niently and  properly  than  elsewhere. 

Either  party  may  apply  to  change  the  venue ;  and  the  Court  may,  if  it 
thinks  fit,  after  so  changing  the  venue,  re-change  it,  either  to  the  old  venue 
or  elsewhere  (Atkinson  v.  A/i7/t,  8  Ir.  Jur.  N.  S.  153). 

The  grounds  indicated  in  the  section  as  being  those  upon  which  the  Court 
may  change  the  venue  are  twofold — 1st,  on  the  ground  of  convenience ; 
2nd,  on  the  ground  that  the  trial  can  be  more  properly  had  elsewhere. 

As  regards  the  ground  of  convenience,  it  was  laid  down  in  Morrissy  v. 
Council,  1  Ir.  Jur.  N.  S.  174  (a  case  decided  soon  after  the  passing  of  the 
Act),  that,  in  order  to  enable  the  Court  to  act,  it  must  come  to  the  conclu- 
sion affirmatively  that  a  change  of  the  venue  would  be  productive  of  greater 
convenience ;  and  where  there  is  a  balance  of  convenience  or  near  it,  that  no 
change  ought  to  be  made.  The  party  must  show  some  sensible,  reasonable, 
and  absolute  inconvenience.  If  the  witnesses  are  numerous,  and  all  resident 
in  the  county  where  the  cause  of  action  arose,  or  though  they  be  not  nume- 
rous, the  parties  are  very  poor,  or  if  the  trial  is  had  in  any  particular  place 
for  purposes  of  oppression,  it  is  the  duty  of  the  Court  to  change  it  (per  Mo- 
nahan,  C.  J.). 

Accordingly  where  all  the  witnesses  reside  in  a  county  at  a  distance  from 
that  where  the  venue  is  laid,  the  Court  will  change  the  venue  to  the  county 
where  the  witnesses  reside  (APDermott  v.  Jameson,  1  Ir.  Jur.  N.S.  5 1  ; 
M'Keown  v.  Stewart,  ib.  127).  But  in  such  cases,  if  the  plaintiff  under- 
takes to  bear  all  the  additional  expenses  which  may  be  incurred  by  reason 
of  the  trial  being  had  where  the  venue  was  originally  laid,  the  Court  may 
refuse  to  interfere  (Banks  v.  O'Sulavan,  2  Ir.  Jur.  N.S.  99).  So  also  if 
the  effect  of  the  trial  being  had  in  the  venue  originally  laid  would  be  to 
bring  away  a  number  of  railway  or  other  public  officials  from  the  place 
where  they  are  employed,  and  so  cause  inconvenience  to  the  public,  the 
Court  will  generally  change  the  venue  (Allen  v.  Cork  and  Bandon  Railway 
Co.,  1  Ir.  Jur.  N.  S.  132 ;  Attwood  v.  Ridley,  2  M.  &  G.  893).  On  the  other 
hand,  as  the  statute  gives  the  plaintiff  a  primd  fa eie  right  to  lay  the  venue 
where  he  pleases,  the  Court  will  not  disturb  the  venue  as  laid,  merely  because 
the  cause  of  action  arose  elsewhere,  whilst  the  balance  of  convenience 
remains  undetermined,  as  for  instance,  where  the  pluintiff's  witnesses  reside 
in  one  county  and  the  defendant's  in  another  (O'Neill  v.  The  Trustees  of 
the  Limerick  Butter  Market,  6  Ir.  Jur.  N.  S.  134 ;  Boyle  v.  Hammond,  6  Ir. 
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Jar.  O.  S.  306;  lilaekmanr.  Bainton,   15  C.  B.  N.  S.  431).     The  Court  Where 
may,  however,  in  such  a  case,  change  the  venue  to  an  intermediate  county  convenience 
(Bumford  v.  Greuler,  6  Jr.  Jur.  N.  S.  392).     The  defendant  may  lose  his  undcter- 
right  to  change  the  venue  on  the  grounds  just  mentioned,  by  doing  acts  cal-   mined- 
culated  to  prejudice  the  plaintiff  with  the  class  of  persons  who  would,  in  all 
probability,  be  upon  the  jury  panel  in  the  county  to  which  it  is  proposed  to 
change  the  venue  (  Wilson  v.  Thompson,  1  Ir.  Jur.  N.  S.  187). 

If  it  be  necessary  that  the  jury  should  view  the  premises,  &c,  in  dispute,   Where  view 
that  fact  will  weigh  strongly  with  the  Court  upon  a  motion  to  change  the  ^J^  necca- 
venue  (M'fionnell  v.  Carr,  Hayes,  375);  but  the  necessity  for  a  view  jury 
must  be  shown  (MiLoughlin^r.  Royal  Exchange  Assurance  Co.,  9  Ir.  L.  K. 
510;    Walshe  v.  Murray,  1  Huds.  &  B.  10). 

The  Court  will  also,  as  above  mentioned,  change  the  venue  in  cases  where  Where  trial 
a  trial  can  be  more  properly  had  elsewhere  than  in  the  venue  as  laid.     As  a  proper)"1^  d 
general  rule,  the  Court  will,  however,  be  slow  in  listening  to  allegations  of  elsewhere.* 
the  existence  of  political  feeling  or  prejudice  as  a  reason  for  a  change  of  Political  feel- 
venue  (Dowling  v.  Sadleir,  3  Ir.  C.  L.  R.  603) ;  or  of  the  plaintiff's  in-  ing. 
fluence  with  the  persons  likely  to  serve  on  the  jury  (Prosser  v.  Cuddy,  1  Ir.  Plaintiff's 
Jur.  N.S.  205 ;  Crooke  v.  Rice,  6  Ir.  Jur.  N.  S.  398).     If,  however,  there  Influence, 
be  reason  for  believing  that  the  jury  might  be  influenced  by  one  of  the 
parties  to  the  suit,  the  Court  will  change  the  venue  (The  Town  Commis- 
sioners of  EnniskUlen  v.  The  Earl  of  EnniskUlen,  12  L.  R.  36)      And  in 
case  where  the  venue  has  been  changed  on  the  application  of  the  defendant,  venue.*"8108 
and  an  abortive  trial  had  at  the  place  to  which  it  has  been  changed,  the 
Court  will  bring  back  the  venue  to  where  it  was  originally  laid,  if  there  be 
reason  for  believing  that  a  satisfactory  trial  cannot  be  had  in  the  first  men- 
tioned place  {Kelly  v.  Londonderry  and  EnniskUlen  Railway  Co.  3  Ir.  Jur. 
N.  S.  392 ;  Atkinson  v.  Mills,  8  Ir.  Jur.  N.  S.  153).     So  also  the  Court  Plaintiff 
will  permit  the  plaintiff  to  change  a  venue  selected  by  himself  when  it  ap-  J^^ue*113 
pears  that  in  consequence  of  delays  arising  from  the  defendant's  conduct,  or 
even  from  accidental  causes  the  plaintiff  will  be  late  in  going  to  trial  unless 
the  venue  be  changed  (Jennings  v.  Lindsay,  6  Ir.  Jur.  O.  S.  81  ;   Frazer  v. 
Edwards,  5  Ir.  C.  L.  K.  54c).     As  to  the  plaintiff  changing  the  venue  in 
other  cases,  see  Enright  v.  The  Promoter  Insurance  Company,  7  Ir.  Jur. 
N.  S.  153 ;  and  as  to  the  costs  in  such  a  case,  see  infra.     Where  a  plaintiff 
deliberately  selects  a  venue  he  will  not,  in  general,  be  allowed  to  change  it 
afterwards  (Shea  v.  Adams,  Ir.  R.  1  C.  L.  450). 

A  motion  to  change  the  venue  should  not  be  made  before  defence  filed  When  motion 
(Wilson  v.  Bragg,  8  Ir.  Jur.  N.  S.  256) ;  when  the  defence  is  filed,  it  may  be  may  be  made. 
made,  although  issue  has  not  been  joined  (Kennedy  v.  Lynch,  10  Ir.  C.  L.  R. 
Ap.  44;  Dowler  v.  Colli*,  4  M.  &  \V.  531),  with  which  compare  The 
Gaardians  of  the  Toughal  Union  v.  Atkinson,*)  Ir.  C.  L.  R.  App.  17.  But 
where  two  of  three  defendants  had  taken  defence,  the  third  being  out  of  the 
jurisdiction,  the  Court  refused,  with  costs,  an  application  by  the  two  who  had 
taken  defence  to  change  the  venue  (Corah  v.  Ward,  13  Ir.  C.  L.  R.  Ap.  42). 
A  motion  by  the  defendant  to  change  the  venue  will  be  heard  when  the 
defendant  has  lodged  his  defence,  and  the  assizes  are  close  at  hand,  though 
the  summons  and  plaint  has  not  been  filed  (Egan  v.  Vesey,  7  lr.  Jur.  N.  8. 
323).  It  should  be  made  within  a  reasonable  time,  so  that  the  plaintiff  may 
not  be  delayed  in  going  to  trial  more  than  is  necessary  ( Quin  v.  Quin,  1 
lr.  L.  T.  404 ;    Walsh  v.  Hopkins,  lb.  26). 

The  affidavits  in  support  of  the  application  should  set  forth  the  facts  Affidavits. 
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relied  upon,  and  where  the  change  of  venue  is  sought  upon  the  ground  of 
the  residence  of  witnesses,  the  affidavit  should  state  specifically  who  the  pro- 
posed witnesses  are,  where  they  reside,  that  the  plaintiff  intends  to  examine 
them,  and  that  their  evidence  is  material  {Donnelly  v.  Darey,  2  Ir.  Jur.  N.  S. 
187;  Bnsteedv.  Raymond,  7  lr.  Jur.  0.  S.  22;  Gibbings  v.  O'Dell,  1  Ir. 
L.  T.  369). 

When  a  defendant  succeeds  in  a  motion  for  change  of  venue,  the  costs  of 
both  sides  are  generally  made  costs  in  the  cause;  when  the  defendant  fails  lie 
gets  no  costs,  and  the  plaintiff's  costs  are  made  costs  in  the  cause  (Shaw  v. 
Harris,  7  Ir.  Jur.  O.  S.  1 1 1  ;  Prosser  v.  Cuddy,  1  Ir.  Jur.  N.  S.  105) ;  or  if 
the  motion  was  clearly  untenable,  the  defendant  may  be  ordered  to  pay  them 
(Corah  v.  Ward,  13  Ir.  C.  L.  R.  Ap.  43;  Wilson  v.  Bragg,  8  Ir.  Jur. 
N.  S.  256).  Where  the  venue  is  changed  upon  the  plaintiff's  application 
he  will  generally  have  to  bear  the  costs  of  the  motion  (Arkins  v.  Barnard,  15 
Ir.  C.  L.  R.  Ap.  2),  including  the  defendant's  costs  of  appearing  (Comerford 
v.  Daly,  1 1  Ir.  C.  L.  R.  Ap.  62).  But  in  capes  where  the  plaintiff  is  clearly 
entitled  to  change  the  venue,  the  defendant  will  not  get  the  costs  of  opposing 
the  motion  (Arhns  v.  Barnard,  ubi  supra). 

When  the  venue  is  changed  in  a  personal  action,  the  change  is  effected  by 
an  amendment  of  the  summons  and  plaint  In  actions  of  ejectment  the  change 
is  effected  by  entering  a  suggestion  upon  the  record. 

When  a  plaintiff  is  allowed  to  "  amend  as  he  may  advised,"  he  may 
change  the  veuue  as  originally  laid  (CosteUo  v.  Woods,  11  Ir.  C.  L.  R. 
App.  31). 

63.  It  shall  not  be  necessary  for  any  party,  in  his  sum- 
mons and  plaint  or  defence  or  other  pleading,  to  set  forth 
more  of  any  deed  or  document  than  such  parts  thereof  as  are 
material  to  his  action  or  defence,  or  the  purport  and  effect 
thereof;  and  it  shall  not  be  necessary  to  make  profert  of  such 
deed  or  document,  and  if  profert  be  made  it  shall  not  entitle 
the  opposite  party  to  crave  oyer  of  or  to  set  out  upon  oyer 
such  deed  or  other  document  (u). 


Profert  and 
oyer. 


(u)  Formerly,  when  a  party  in  his  pleading  relied  upon  a  deed  to  which 

he  was  a  party,  he  was  obliged,  with  certain  exceptions,  to  make  profert  of 

it,  and  thereupon  the  opposite  party  might  crave  oyer,  and  set  out  the  deed, 

which  became  then  a  part  of  the  pleading  of  the  party  relying  on  it,  and  the 

Present  opposite  party  might,  if  so  advised,  demur.     The  above  section,  however, 

practice  as       having  abolished  oyer,  it  was  for  slime  time  after  the  passing  of  the  Act  a 

*JJ  documents  matter  of  doubt  whether  the  Court  could,  on  the  argument  of  a  demurrer, 

pleadings.11      refer  *°  *  <lee<i  relied  on  by  the  party  whose  pleading  was  demurrrd  to,  and 

found  its  judgment  on  the  actual  terms  of  the  deed  itself,  in  place  of  on  the 

terms  of  it  as  set  forth  in  the  pleading.     It  was,  however,  decided  by  the 

Court  of  Exchequer  in  The  Guardians  ofNenagh  Union  v.  Armstrong  (not 

reported,  but  referred  to  in  the  case  next  mentioned),  that  the  Court  had, 

under  this  and  the  next  section  of  the  Act,  power  to  do  so,  and,  accordingly, 

in  that  case,  which  was  an  action  upon  a  bond,  to  which  a  defence  was  pleaded, 

and  a  demurrer  taken  to  the  defence,  the  Court  in  giving  judgment  upon 

the  demurrer,  founded  its  judgment  on  parts  of  the  bond  not  set  forth  in  the 


Digitized  byLjOOQlC 


Production  of  Documents.  63 

pleadings;  and  in  Armstrong  v.  Turqvand,  9  Tr.  C.  L.  R.  32,  the  Court  of 
Common  Pleas  adopted  a  similar  course.  Accordingly  the  rule  now  is  that, 
where  a  party  in  pleading  relies  upon  any  deed  or  document,  in  his  posses- 
sion, the  opposite  party  has  a  right  to  call  for  its  production,  and  when  pro- 
duced, he  may,  if  so  advised,  demur  to  the  pleading,  incorporating  in  his 
demurrer  the  document  produced,  and  the  document,  being  afterwards  pro- 
duced upon  the  argument  of  the  demurrer,  and  being  marked  by  the  officer 
of  the  Court,  the  Court  will  found  its  judgment  upon  the  actual  terms  of  the 
document  in  question.  ^ 

The  rule  in  question  is  applicable  not  merely  to  deeds,  but  to  all  other 
documents  and  instruments  in  writing — as,  for  instance,  where  the  document 
relied  on  is  a  magistrate's  warrant,  enabling  a  road  contractor  to  enter  the 
lands  of  a  third  party  and  take  stones,  pursuant  to  the  162nd  section  of  the 
Grand  Jury  Act  (Fitzpatrick  v.  Pine,  13  Ir.  C.  L.  R.  32). 

The  cases  just  referred  to  must,  however,  be  carefully  distinguished  from   Where  docu- 
those  cases  where  the  document  relied  on  is  not  in  the  possession  of  the  party  nient  n«»t  In 
pleading.     In  the  first  class  of  cases  no  embarrassment  can  arise  from  the  thTparty  re- 
course adopted.     The  party  pleading  is  not  prejudiced  because  the  judgment  lying  on  it 
of  the  Court  proceeds  upon  the  very  document  relied  on  by  him.     Nor  is  the 
party  demurring  prejudiced,  because,  when  the  document  is  produced,  he 
may,  if  he  choose,  in  place  of  demurring,  plead  or  take  issue,  and  so  dispute 
the  validity  in  point  of  fact  of  the  document  produced.     If,  however,  the 
document  is  not  in  the  possession  of  the  party  relying  on  it,  and  is  not 
accordingly  produced  by  him,  the  opposite  party  cannot  set  out  the  document 
in  question  in  his  pleading,  and  then  demur.     To  allow  him  to  do  so  would 
be  to  deprive  the  other  side  of  the  means  of  showing  that,  in  point  of  fact, 
the  document  so  set  forth  was  not  the  document  relied  upon,  and,  accordingly, 
when  the  document  in  question  is  in  the  possession  of  the  party  demurring, 
a  pleading  incorporating  the  document,  and  then  demurring,  will  be  set  aside 
as  irregular  (Maker  v.  Furcell,  13  lr.  C.  L.  R.  133).     In  that  case,   how- 
ever, the  Court  intimated  that  if  the  parties  had  consented  that  the  document 
so  set  forth  should  be  treated  as  the  document  relied  on,  the  case  would  then 
be  same  in  effect  as  Arnutronj  v.  Turquand. 

As  to  the  corresponding  English  practice,  see  Sim  v.  Edmonds,  13  C.  B. 
240. 

64.  When  any  party  shall  rely  on  any  deed  or  document,  Production, 
or  any  portion  thereof,  in  his  pleading,  the  said  deed  ordocu-  inTcop^f 
ment  shall  be  produced  upon  every  trial  and  argument  in  the  Jj^fl 
cause,  unless  its  nonproduction  can  be  satisfactorily  excused  ;  vict.  c  76, 
and  in  default  thereof  it  shall  be  lawful  for  the  Court  or  8'66" 
Judge  before  whom  such  trial  or  argument  shall  be  had  to 
exclude  the  said  party  so  in  default  from  all  benefit  or  advan- 
tage of  the  said  deed  or  document,  or  to  make  such  order  for 
the  postponement  of  the  trial  or  argument,  and  the  payment 
of  the  costs  occasioned  by  the  said  postponement,  as  shall 
seem  to  be  just  (v) ;  and  the  opposite  party  shall  be  at  liberty, 
by  notice  in  writing,  to  demand  of  the  party  so  relying 
on  the  said  deed  or  document  an  inspection  or  copy,  or  both 
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an  inspection  and  copy  of  the  same,  including  the  names 
of  the  witnesses  by  whom  it  was  attested,  if  any,  and  any 
endorsement  or  defeasance  thereon,  and  the  production  of  it 
for  the  purpose  of  its  being  stamped,  if  necessary,  and  also 
the  production,  inspection,  or  copy  of  any  other  deed  or 
instrument  whereof  inspection  could  be  obtained  by  a  bill  of 
discovery;  and  such  copy,  when  furnished,  shall  be  certified 
to  be  a  correct  copy  by  the  attorney  furnishing  the  same ; 
and  in  case  such  copy  shall  not  be  delivered,  or  such  inspec- 
tion or  production  shall  not  be  granted,  the  party  demanding 
the  same  shall  not  be  at  liberty  to  apply  to  the  Court  or  a 
Judge  for  an  order  for  such  copy  or  inspection  or  production, 
or  copy  and  inspection  and  production,  as  such  Judge  shall 
think  fit  (ti),  but  such  demand,  notice,  or  order  shall  in  no 
case  operate  as  a  stay  of  proceedings,  except  when  a  special 
order  shall  be  made  by  a  Judge  to  that  effect  (x). 

(r)  As  to  the  effect  of  this  provision  in  conjunction  with  the  preceding 
section,  see  the  last  note. 
Inspection  of      («>)  As  a  general  rule  inspection  will  be  granted  of  any  deed  of  which,  if 
documents.      «t  were  nofc  f()r  ^  ^^  profert  must  have  ^n   ma(je  ^Xhe  fenrith  Har- 
bour, jfc,  Co.  v.  Cardiff  Waterworks  Co.,  7  C.  B.  N.  S.  816).     As  to  the 
discovery,  inspection,  and  production  of  documents  other  than  those  relied  on 
in  pleading,  further  powers  are  given  to  the  Court  by  section  55  of  the 
C.  L.  P.  Act,  1856  (which  see,. ;  and  several  of  the  cases  in  which  the  Court 
has  ordered  the  production  of  such  documents  will  be  found  referred  to  in  the 
notes  thereto. 
Ilow  far  (x)  By  the  57th  G.  0.,  1854,  it  is  provided,  that  "  when  any  party  shall 

duce  a  stity  of  have  served  a  notice,  requiring  a  copy  of  any  deed  or  document,  he  shall 
proceedings,  have  the  same  time  for  filing  bis  pleading  after  compliance  with  such  notices 
as  had  at  the  time  of  service  thereof;  such  time  to  be  in  no  case  less  than 
twenty- four  hours.'*  The  effect  of  this  Order,  taken  in  conjunction  with  the 
cloning  part  of  the  section  we  are  considering,  was  discussed  in  Boyd  v. 
Nethery,  10  Ir.  C  L  R.  369,  where  it  was  held  that  a  judgment  marked 
after  service  of  a  notice  to  produce  a  document,  but  before  compliance,  was 
perfectly  regular,  and  the  Court,  in  giving  judgment,  stated  that  the  con- 
struction of  the  rule  wan,  that  where  notice  has  been  served  to  produce 
documents,  if  that  be  complied  with  by  the  opposite  party  before  the  time 
for  pleading  has  expired  or  judgment  marked,  the  date  of  the  service  regu- 
lates the  time  which  the  defendant  has  for  pleading,  but  that  in  case  it  was 
not  produced  the  words  of  the  rule  were  not  intended  to  repeal  the  64th  section. 

Summons  r    jn  actions  of  libel  and  slander  the  plaintiff  shall  be  at 

UbeiPor nt  °r  liberty  to  aver  that  the  words  or  matter  complained  of  were 
is*1 16 1  vict.  use(*  1Q  a  defamatory  sense,  specifying  such  alleged  defamatory 
c  7t>, a. 61.       sense,  without  any  prefatory  averment  to  show  how  such 
words  or  matter  were  used  in  that  sense  (y). 
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(y)  Formerly  in  actions  of  slander  and  libel,  when  the  words  used  did  not  Old  law. 
state  in  direct  terms  that  which  by  the  law  was  in  itself  actionable,  it  was 
necessary  to  show  in  the  declaration  how  they  came  to  bear  the  meaning 
attributed  to  them  in  the  inuendo ;  and  if  the  words  with  the  meaning  so  at- 
tributed to  them  were  not  per  se  actionable,  it  became  further  necessary  to 
state  the  circumstances  rendering  them  such,  as,  for  instance,  that  the  plaintiff 
was  a  trader,  and  the  words  were  spoken  of  him  in  reference  to  his  trade.  ' 
By  the  above  section,  however,  it  is  now  unnecessary  to  state  the  facts  show-  New  law. 
ing  how  the  words  were  used  in  the  sense  attributed  to  them,  and  accordingly 
the  question  whether  the  words  complained  of  are  capable  of  bearing  the  Tnnendo  a 
sense  put  on  them  by  the  inuendo  is  one  altogether  for  the  jury,  and  cannot  question  for 
be  decided  by  the  Court  upon  demurrer  {Currigan  v.  Ryan,  it  Ir.  Jur.  thc ^ury' 
N.  8.  406  ;  Pearson  v.  Smirk,  7  Ir.  Jur.  N.  S.  275  ;  Hemming*  v.  Gas  it  on, 
E.  B.  &  E.  346);  and  the  earlier  case  of  LaveUe  v.  Oranmore,  9  Ir.  Jur. 
N.  S.  55,  iu  which  a  demurrer  to  a  plaint  was  allowed  upon  the  ground  of 
the  inuendo  being  too  large,  must  be  considered  as  overruled.     In  fact,  the 
judgment  in  that  case  was  afterwards  reversed  upon  appeal  by  the  Exchequer 
Chamber  (Currigan  v.  Ryan,  ubi  supra,  per  O'Brien,  J.). 

When  the  words  were  alleged  to  have  been  spoken  of  the  plaintiff  in  his 
trade,  the  Court  of  Exchequer  held  upon  demurrer  that  the  circumstances 
showing  that  the  words  were  so  used,  or  were  capable  of  being  so  used, 
should  be  abown  (M'Lovgall  v.  7>rre//,  1  Ir.  Jur.  N.  S.  465). 

When  the  innuendo  is  not  defamatory,  there  is  nothing,  of  course,  in  the  Where  in- 
Act  to  prevent  the  defendant  from  demurring  (Mawe  v.  Pigott,  Ir.  R.  4  uendo  not 
C.  L.  54) ;  and  see  Teacy  v.  M'Kenna,  Ir.  R.  4  C.  L.  374.  defamatory. 

The  defendant  in  an  action  for  libel  may  plead  that  the  words  are  no  libel 
(Nixon  v.  Harvey,  8  Ir.  C.  L.  R.  446). 

66.  The  plaintiff  or  defendant  in  any  action  may  aver  per-  performance 
formance  of  conditions  precedent  generally  (2),  and  the  de-  0{^"lllit0,w' 
fendant  shall  not  deny  such  averment  generally,  but  shall  may  be 
specify  in  his  pleading  the  condition  or  conditions  precedent  generally. 
the  performance  of  which  he  intends  to  contest  (a).  J67*  l6£ct- 

(z)  Formerly  the  plaintiff  and  defendant  bad  to  aver  in  their  several  Averring 
pleadings  the  performance  of  conditions  precedent  with  certainty  and  par-  performance 
ticulanty,  and  if  they  failed  to  do  so  the  pleading  would  be  bad  on  demurrer.  precedenunS 
Under  the  above  section,  however,  a  general  averment  of  their  performance 
is  now  sufficient,  and  the  defendant  must  specif}*,  particularly  in  his  defence, 
any  condition,  on  the  breach  of  which  he  intends  to  rely  as  an  answer  to  the 
action. 

The  general  averment  of  the  performance  and  happening  of  all  things  what  is  un- 
necessary to  the  plaintiff's  right  of  action  imports  in  itself  a  sufficient  state-  ported  by  a 
ment  of  his  being  ready  and  willing  to  do  all  things  necessary  to  be  done  on  SSJJ*1  *Vef" 
Jiis  part;  as,  for  instance,  his  readiness  aud  willingness  to  pay  for  goods 
upon  delivery,  in  an  action  brought  for  a  non-delivery  (Bent ley  v.  Dawes, 
9  Ex.  666).     It  also  amounts  to  a  sufficient  averment  of  a  demand  having 
been  made  whenever  such  was  necessary  (Newry  and  Armagh  Railway  Co. 
v.  Ulster  Railway  Co.,  Ir.  B.  4  C.  L.  62).     As  to  what  it  will  not  amount 
to,  see  Blttomer  v.   Darke,  2  C.  B.  N.  S.   165;  Feotard  v.  Mvgnier,   18 
C.  B.  N.  S.  286;    Wolverhampton  Waterworks  Co.  v.  Haukcsford,  6  0.  B. 
N.  S.  336. 

P 
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When  a  plaint  contained  a  general  averment  of  the  performance  of  condi- 
tions precedent,  and  then  went  on  to  aver  the  performance  of  a  particular 
condition,  the  Court,  under  the  circumstances,  considered  the  pleading  to  be 
embarrassing  (Chambers  v.  Soden,  i  Ir.  Jur.  N.  S.  79);  and  see  Millward 
v.  Robinson,  10  Ir.  Jur.  N.  S.  148. 

Where  a  condition  has  not  been  performed,  and  the  plaintiff  relies  upon  a 
waiver,  or  other  matter  of  excuse,  he  should  not  plead  performance  generally, 
but  should  set  ont  with  particularity  the  condition  excused,  and  the  excuse 
of  performance  (Bull  &  L.  Pr.  PI.  2nd  ed.  p.  125). 

As  a  general  rule,  when  the  plaint  or  defence  contains  a  general  averment 
of  the  performance  of  conditions  precedent,  the  defendant  or  plaintiff  must 
specify  particularly  in  bis  defence  or  replication  any  condition  on  the  breach 
of  which  he  intends  to  rely.  It  has,  however,  been  held,  under  the  corre- 
sponding English  section,  that  when  a  defendant  averred  in  his  plea  perfor- 
mance of  conditions  precedent  generally,  a  general  replication  was  a  sufficient 
traverse  by  the  plaintiff  of  the  performance  of  any  particular  condition  pre- 
cedent on  which  he  relied  (Tetley  v.  Wanltss,  L.  R.  2  Ex.  21,  25,  per 
B ram  well,  B.).  Such  an  issue  would  not,  however,  if  objected  to,  be  allowed 
in  this  country. 

As  to  giving  in  evidence,  under  a  general  traverse  of  the  making  of  the 
contract,  the  breach  by  the  plaintiff  of  a  condition  precedent  not  set  forth 
in  the  plaint,  giving  the  defendant  a  right  to  rescind  the  contract,  see  Kenyon 
v.  Tayleur,  8  Ir.  C.  L.  R.  Ap.  76. 

67.  In  pleading  any  process,  decree,  judgment,  or  adjudi- 
cation of  a  court  or  officer  of  special  or  inferior  jurisdiction, 
it  shall  not  be  necessary  for  the  party  pleading  or  relying  on 
such  process  or  adjudication  to  state  in  his  pleading  the  facts 
or  matters  conferring  jurisdiction  on  such  court  or  officer  to 
entertain  the  question,  or  issue  such  process,  or  make  such 
adjudication,  but  the  same  respectively  maybe  stated  in  such 
pleading  to  have  been  duly  entertained  or  made  by  such  court 
or  officer ;  and  if  such  statement  be  controverted,  the  party 
so  pleading  or  relying  on  such  process,  decree,  judgment,  or 
adjudication  shall  on  the  trial  establish  by  proof  the  facts 
and  matters  necessary  to  confer  jurisdiction  on  such  court  or 
officer  to  entertain  the  question,  or  issue  such  process,  or 
make  such  adjudication  so  pleaded  as  aforesaid (b). 


Pleading  pro- 
of *s  of  interior 
Courc 


Of  fiuperior 
Courts. 


Award  of  a 
public  arbi- 
trator. 


(b)  Formerly  the  rule  was,  that  where  a  justification  was  founded  on 
process  issuing  out  of  an  inferior  Court,  or,  as  it  would  seem,  a  Court  of 
foreign  jurisdiction,  the  nature  and  extent  of  the  jurisdiction  of  such  Court 
ought  to  be  set  forth ;  and  it  ought  to  be  shown  that  the  cause  of  action 
arose  within  that  jurisdiction ;  though  a  justification  founded  on  process  of 
any  of  the  superior  Courts  need  not  contain  such  allegations.  Staph.  PI. 
6th.  ed.,  p.  254.  The  process  of  a  Court  or  officer,  of  special  or  inferior 
jurisdiction,  may  now,  however,  under  the  above  section,  be  pleaded  with- 
out setting  forth  the  facts  conferring  jurisdiction ;  and  it  has  been  held  that 
the  award  of  the  public  arbitrator  appointed  in  pursuance  of  the  provisions 
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of  the  Railway  Act  (Ireland)  1 851,  is  an  "adjudication"  within'the  meaning 
of  the  section,  and  that  a  general  averment  of  bis  authority  is  sufficient 
(Loekkart  v.  Irish  N.  W.  JUjf.  Co.,  14  Ir.  C.  L.  R.  385). 

68.  All  facts  stated  in  any  summons  and  plaint,  and  not  Facta  not 
denied  in  the  defence,  shall  be  deemed  to  be  admitted  for  the  admitted. 
purpose  of  the  suit ;  and  in  actions  by  and  against  assignees  2UJJ2^rt"f 
of  a  bankrupt  or  insolvent  debtor,  or  executors  or  adminis-  ]^tljkc",a* 
trators,  or  persons  authorized  by  Act  of  Parliament  to  sue  unie&s    * 
or  be  sued  as  nominal  parties,  the  character  in  which  the  demed- 
plaintiff  or  defendant  is  stated  to  sue  or  be  sued  shall  not  in 

any  case  be  considered  as  in  issue,  unless  specially  denied  (c). 

(e)  By  the  operation  of  this  section,  all  material  facts  stated  in  the  sum- 
mons and  plaint  are  generally  deemed  to  be  admitted,  unless  traversed  in 
the  defence. 

Thus,  where  the  defendant  in  an  action  upon  a  guarantee  pleaded  that   How  fxr 
there  was  no  consideration  for  the  making  of  the  promise  declared  on,  it  was  detend.int 
held  that  he  was  precluded  by  the  above  section  from  giving  in  evidence  at   cou   u  c 
the  trial  a  document  containing  a  guarantee  differing  trom  that  relied  on  in 
the  plaint  (Jefferyes  v.  LytagUt,  6  Ir.  C.  L.  R.  40).     And  see  further  as 
to  the  effect  of  an  admission  arising  from  pleading  over,  Adams  v.  Atkinson, 
9  Ir.  C.  L.  R.  Ap.  18  ;   King  v.  Walker,  3  H.  &  C.  209. 

There  are,  however,  some  matters  as  to  which  no  issue  is  raised  upon  the   What  facts 
record,  but  which  the  plaintiff  must  be  prepared  to  prove  at  the  trial.     Thus,   mwt  }^ 
where  an  action  is  brought  by  a  medical  man  for  professional  services,  he  UuZuh  not 
roust  be  prepared  to  prove  at  the  trial  that  he  is  duly  registered,  pursuant  in  issue. 
to  21  &  22  Vict,  c.  90,  s."  32,  and  it  would  be  premature  for  the  defendant 
to  rely  upon  the  non-registration  in  his  defence  (Hoffield  v.  M'Kenzie,  10  Ir. 
C.  L.  R  289).     Where,  however,  an  action  is  brought  against  a  Justice  of  Notice  of 
the  Peace  for  acts  done  in  the  execution  of  his  office,  he  cannot,  at  the  trial  actltm- 
avail  himself  of  the  provisions  of  the  1 2  Vict,  c  16,  requiring  the  service  of 
a  notice  of  action,  unless  the  want  of  such  notice  has  been  pleaded  (Luw- 
renson  v.  Hill,  13  Ir.  C.  L.  R.  1,  in  the  Ex.  Cham,  reversing  the  decision  of 
the  Court  of  Exchequer,  reported  10  lr.  C.  L.  K.  498). 

69.  So  much  of  any  Act  of  Parliament  as  entitles  or  per-  General  i»me 
mits  any  person  to  plead  the  general  issue  only,  and  to  give  JfohaUeu? 
special  matter  in  evidence,    without   pleading  the  same,  is 

hereby  repealed,  except  as  to  pending  actions;  provided 
always  that  in  any  case  in  which  a  defendant  by  any  Act  of 
Parliament  is  now  enabled  to  plead  a  plea  of  tender  or  other 
matter,  together  with  a  plea  of  the  general  issue,  such  defend- 
ant may  plead  the  like  matter  separately  or  with  any  defence 
under  this  Act  (d). 

(rf)  The  provisions  of  this  section  do  not  apply  to  cases  where  a  defendant  Genera'  Imuc 
is  enabled,  under  a  statute  passed  since  the  date  of  the  present  Act,  to  plead  by  auuie. 

r  2 
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the  general  issue  and  give  special  matter  in  evidence  thereunder.  As  to  the 
form  of  the  defence  in  such  a  case,  see  Murphy  v.  Fielding,  17  Ir.  C.  L.  R. 
375.  And  see,  further,  as  to  the  operation  of  this  section,  Boake  v.  M'Cracken, 
6  Ir.  C.  L.  R.  266,  per  Monahon,  C.  J. 

70.  In  actions  upon  contract,  every  defence  by  way  of 
denial  must  traverse  some  one,  or  more  than  one,  material 
matter  of  fact,  as,  for  instance,  the  drawing,  or  making,  or 
indorsing,  or  accepting,  or  presenting,  or  notice  of  dishonor 
of  a  bill  or  note;  and  every  defence  which  admits  a  contract 
in  fact,  but  relies  upon  matter  of  avoidance  or  discharge,  or 
illegality  on  the  ground  of  fraud  or  otherwise,  as,  for  instance, 
infancy,  coverture,  release,  payment,  or  performance,  illega- 
lity of  consideration,  either  by  Statute  or  common  law, 
drawing,  indorsing,  accepting  bills  or  notes  by  way  of  accom- 
modation, set-off,  mutual  credit,  misrepresentation,  conceal- 
ment, deviation,  shall  be  so  expressly  pleaded  (e). 


General 

issue. 


Tlofls  in 
notion:*  for 
wrongs. 


(e)  Under  this  and  the  next  section  the  general  issue  is  abolished,  and 
the  defendant  required  to  state  specifically  in  the  defence  his  answer  to  the 
action. 

In  an  action  for  goods  sold  and  delivered,  or  goods  bargained  and  sold,  the 
defendant  will  be  at  liberty,  under  a  defence  traversing  the  contract,  to 
prove  that  the  sale  was  by  sample,  and  that  the  goods  delivered  were  not  of 
the  same  quality  as  the  sample,  or  that  the  contract  was  made  on  certain 
conditions,  and  not  complied  with ;  and  it  would  appear  that  in  such  a  case 
a  special  defence  is  unnecessary  (Mot fly  v.  M'Mvllen,  6  Ir.  C.  L.  R.  60 ; 
Boake  v.  MK'racken,  ibid.,  259  ;  Kenyan  v.  Tayleur*  8  Ir.  C.  L.  R.  76). 
As  to  the  form  of  the  defence,  see  sects.  56,  81,  and  83,  and  the  notes 
thereto. 

A  traverse  of  an  allegation  in  the  plaint,  in  the  words  of  the  allegation,  is 
in  general  sufficient  (sect.  83,  post,  note  (w)  ).  Where,  however,  an  action  la 
brought  upon  a  promissory  note,  a  defence  that  the  defendant  did  not  pro- 
mise as  alleged  will  be  set  aside  (Smyth  v.  Scott,  8  Ir.  C.  L.  R.  Ap.  35; 
Robinson,  v.  Young,  3  Ir.  Jur.  N.  S.  228).  And  see  MGloin  v.  Bell,  Ir. 
R.  2  C  L.  126. 

A  denial  of  a  contract  lets  in  proof  that  it  was  void  or  not  enforceable  under 
the  Statute  of  Frauds  (Goodman  v.  Griffiths,  1  H.  &  N.  574). 

71.  In  actions  for  wrongs,  defences  by  way  of  denial  shall 
take  issue  on  some  one  or  more  than  one  material  matter  of 
fact  alleged  in  the  summons  and  plaint;  and  all  defences 
which  admit  the  matter  complained  of,  but  rely  on  matter  of 
avoidance,  excuse,  or  justification,  shall  be  so  expressly 
pleaded  (/). 

(/)  See  Se grave  v.  Barh(r,  5  Ir.  C.  L.  R.  67. 

A  defence  cannot  both  traverse  and  also  confess  and  avoid  an  allegation, 
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in  the  plaint  (Dunne  v.  &  Grady,  5  Ir.  C.  L.  R.  450),  in  which  case  a 
defence  to  an  action  of  slander,  which  set  forth  that  the  words  complained  of 
were  spoken  upon  a  privileged  occasion,  and  also  that  they  were  not  spoken  in 
the  defamatory  sense  alleged,  was  held  to  be  bad.  And  see,  further,  as  to 
the  requirements  of  pleadings  in  actions  of  tort,  sect  83,  post,  note  (»). 

72.  A  defence  arising  after  the  commencement  of  the  Defence  of 

action  shall  be  pleaded  according  to  the  fact  (g) ;  and  any  ™^ntu!' 

defence  which  does  not  state  whether  the  matter   therein  JJ'jjJ"^  Vi  . 

relied  upon  arose  before  or  after  action  shall  be  deemed  to  be  c7t>,  5,0a. 
a  defence  of  matter  arising  before  action  (gg). 

(g)  If  the  rights  of  the  parties  are  altered  subsequently  to  the  commence- 
ment  of  the  action,  the  new  matter  must  be  pleaded  by  the  party  desirous  of 
obtaining  the  benefit  of  it,  as  otherwise  it  cannot  be  given  in  evidence,  even 
in  mitigation  of  damages  (Rundle  v.  Little,  6  Q.  B.  174,  178). 

Formerly,  the  defendant  was  never  allowed  to  plead  a  plea  in  bar  of  the  When  it  may 
further  maintenance  of  the  action,  together  with  pleas  in  bar  of  the  action  Jj^JJjJjJ 
generally  (Suckling  v.  WUeon,  4  D  &  L.  167).     In  England,  however,  by  matters. 
the  R.  G.  PI.  T.  T.  1853,  r.  22,  such  pleas  may  be  pleaded  together;  but 
when  so  pleaded,  the  plaintiff  is  allowed  to  confess  the  plea  to  the  further 
maintenance  of  the  action,  and  he  thereupon  becomes  entitled  to  the  costs  of 
the  cause  up  to  the  time  of  pleading  the  plea.     There  is  no  corresponding 
rule  in  this  country.     (See  Newton  v.  Blunt,  3  C.  B.  675). 

When  a  defence  to  the  further  maintenance  of  the  action  is  pleaded,  care  What  it 
must  be  taken  to  confine  it  to  so  much  only  of  the  plaintiff's  demand  as  it  should  be 
is  an  answer  to.     If  pleaded  generally,  it  must  be  an  answer  to  the  costs  con  ne   to* 
of.  the  action,  as  well  as  to  the  original  demand ;  and  in  an  action  of 
debt  it  must  be  an  answer  to  the  damages,  as  well  as  to  the  debt ;  and  if  not, 
being  bad  in  part,  it  is  bad  altogether  (Goodwin  v.  Cramer,  18  Q.  B.  757  ; 
Ash  v.  PoupevilU,  L.  R.  3  Q.  B.  86).     When  pleaded  so  generally  as  to 
answer  the  costs,  it  can  only  be  supported  at  the  trial  by  evidence  of  a  pay- 
ment or  other  defence  involving  a  satisfaction  of  the  costs  (Cooke  v.  Hope- 
well,  11  Ex.  555).     The  question  whether  the  sum  received  was  accepted  in 
satisfaction  of  debt  and  costs  is  one  for  the  jury  (Henderson  v.  Hayter,  2  F. 
&F.  128). 

One  of  the  most  usual  matters  of  defence  arising  after  the  commencement  payment 
of  the  action  is  payment  of  the  plaintiff's  demand  by  the  defendant,  or  a  alter  action. 
compromise  of  the  action  entered  into  between  plaintiff  and  defendant.  If 
such  a  compromise  be  entered  into  collusively  and  fraudulently  for  the 
purpose  of  depriving  the  plaintiff's  attorney  of  his  costs  the  Court  will 
interfere  to  compel  payment  of  the  costs  (Swain  v.  Senate,  2  B.  &  P. 
N.  R.  99;  Gould  v.  Davie,  1  C.  &  J.  415)*  But  unless  the  fraud 
and  collusion  be  clearly  shown  the  court  will  not  interfere  (Glennon  v. 
QDonoghme,  10  Ir.  Jur.  N.  8.  232 ;  Colville  v.  Hall,  10  Ir.  Jur.  N.  S. 
261;  Clark  v.  Smith,  6  M.  &  6.  1051).  And  where  a  plaintiff  accepted 
payment  of  the  debt  without  costs,  on  a  false  representation  by  the  defendant 
that  he  was  in  embarrassed  circumstances,  it  was  held  that  the  court  could 
not  afterwards,  on  motion,  order  him  to  pay  the  costs  up  to  the  date  of  pay- 
ment (Garratt  v.  Quinn,  Ir.  R.  2  C.  L.  251). 

(pg)  Formerly  it  was  necessary  to  show  in  a  plea  that  the  matter  of 
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How  pleaded,  defence  arose  before  suit,  but.now  by  the  provisions  of  the  above  section,  it 
is  unnecessary  to  do  so.  Neither  is  it  necessary,  where  the  matter  of  defence 
has  arisen  after  action  brought,  that  it  should  be  formally  pleaded  to  the 
further  maintenance  of  the  action  (Oresty  v.  Gibson,  L.  R.  I  Ex.  112).  It 
is  sufficient,  if  it  appear  from  the  facts  stated  in  the  defence,  that  the  matter 
pleaded  arose  after  the  issuing  of  the  writ  {Brook*  v.  Jennings  L.  R.  1  C.  P. 
476 ;   Tcttly  v.  Wanless,  L.  R.  a  Ex.  31). 

73.  In  cases  in  which  a  plea  puis  darrein  continuance  has 
heretofore  been  pleadable  in  Banco  or  at  Nisi  Prius,  the  same 
defence  may  be  pleaded  with  an  allegation  that  the  matter 
arose  after  the  last  pleading,  and  such  defence  may,  when 
necessary,  be  pleaded  at  Nisi  Prius;  but  no  such  defence 
shall  be  allowed  unless  accompanied  by  an  affidavit  stating 
that  the  matter  thereof  arose  within  eight  days  next  before 
the  pleading  of  such  defence,  unless  the  court  or  a  judge 
shall  otherwise  order  (A). 

(h)  When  matter  of  defence,  whether  in  bar  or  in  abatement,  arises  after 
the  last  pleading,  the  defendant,  if  he  wishes  to  avail  himself  of  it,  must  in 
general,  place  it  upon  the  record  :  note  (g)  supra.  The  bankruptcy  or  insol- 
vency of  the  plaintiff  or  defendant  since  the  last  pleading  is  an  instance  of 
r  defence  puis  darrein  continuance.  As  to  pleading  such  a  defence  see  sect. 
162,  post.  Several  other  instances  of  pleas  puis  darrein  continuance  wry 
be  found  in  the  books.  Thus,  in  an  sction  against  an  executor,  the  defendant 
may  plead  a  judgment  recovered  against  hira  after  plea  pleaded  {Prince  v. 
Nicholson,  5  Taunt.  333). 
How  pleaded.  ,  A  plea  putt  darrein  continuance  is  subject  to  the  same  rules  as  to  the 
necessity  of  being  confined  to  so  much  of  the  plaintiff's  demand  as  it  is  an 
answer  to,  and  as  to  the  nature  of  the  matter  which  will  support  it  as  the 
defences  dealt  with  in  the  last  section.  It  is,  in  fact,  only  a  particular* 
8(>ecies  of  defence  of  matter  arising  subsequent  to  action. 

A  plea  puis  darrein  continuance  may  be  pleaded  at  any  time  before  the 
jury  have  actually  delivered  their  verdict ;  and,  if  pleaded  at  Nisi  Prius,  it 
is  imperative  on  the  Judge  to  receive  it,  provided  it  is  good  in  point  of  form, 
and  accompanied  by  the  proper  affidavit  (Ludlow  v.  Tyler,  7  C.  &  P.  537). 
And  this  is  the  case  even  where  the  plea  is  clearly  bad  on  the  face  of  it 
{Paris  v.  Salkeld,  2  Wils.  137). 

A  plea  puis  darrein  continuance  operates  as  a  waiver  of  all  former  defences 
(Ginty  v.  Costello,  1  Jones,  17)  ;  and,  if  pleaded  after  a  demurrer,  the 
party  so  pleading  it  abandons  the  demurrer  (Solomon  v.  Graham,  6  E.  &  B. 
609).  In  England,  when  such  a  plea  is  pleaded,  the  plaintiff  is  entitled, 
under  the  R.  G.  PI.  T.  T.  1853,  r.  23,  to  confess  the  plea;  and  he  thereupon 
becomes  entitled  to  the  costs  of  the  cause  up  to  the  time  of  pleading  it.  But 
in  this  country  there  is  no  corresponding  euactment  or  rule;  and,  unless  the 
plaintiff  succeeds  upon  the  plea  puis  darrein  continuance,  he  will  not  be  en- 
titled to  the  general  costs  of  the  cause  (Newton  v.  Blunt,  3  G.  B.  675,  681). 
If  the  defendant  succeeds  upon  the  plea,  the  only  costs  he  is  entitled  to  are 
the  costs  of  and  subsequent  to  the  plea  (Lyttleton  v.  Cross,  4  B.  &  C.  1 17). 
As  to  the  plaintiff's  right  to  discontinue  without  payment  of  costs,  see  Wollen 
v.  Smith,  9  A.  &  E.  505. 
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When  such  a  defence  is  pleaded  at  Nisi  Prius,  it  must  be  certified  on  the 
back  of  the  record,  and  returned  to  the  Court,  when  the  plaintiff  may  reply 
or  demur,  as  in  other  cases ;  but  it  cannot  be  replied  to  at  Nisi  Prius  (Pascall 
v.  Honley,  3  C.  &  P.  372).  When  pleaded  at  the  assizes,  the  affidavit 
verifying  it  should  be  sworn  before  the  Judge  (Bartlett  v.Leighton,  3  C.  & 
P.  408). 

74.  Payment,   whether  before  action    brought   or  when  Payment  not 

1 1       •      J  **  »     11  •  *  t»  1    +     y       to  be  proved 

made  into  Court,  shall  not,  in  any  case,  be  allowed  to  be  in  reduction 
given  in  evidence  in  reduction  of  the  amount  to  be  recovered  w^JnouTpiea. 
without  being  pleaded  (1). 

(t)  As  to  indorsing  particulars  of  payment,  see  ante,  sect  11  &  41. 

When  the  plaintiff  gives  credit  for  any  payment  in  his  indorsement  of  par- 
ticulars, such  payment  need  not  be  pleaded  (42  6.  O.  1854).  In  all  other 
cases  payment  must  be  specially  pleaded  ;  and,  if  net  so  pleaded,  it  cannot 
be  given  in  evidence,  even  in  mitigation  of  damages  (see  the  reason  for  this  Act?on  . 

rule,  Speck  v.  Phillips,  5  M.  &  W.  282,  per  Aldernon,  B.).     And  accord-  a  guarantee, 
ingly,  where  an  action  was  brought  against  a  surety  for  the  amount  due 
upon  a  guarantee,  it  was  held  that  he  could  not  give  in  evidence,  in  mitiga-  Gatrtntee 
tion  of  damages,  a  payment  made  by  a  co-surety,  such  payment  not  having 
been  pleaded  (Laurie  v.  Scholefield,  L.  R.  4  C.  V.  623). 

75.  Any  defendant  in  any  personal  action  whatsoever  (j)y  JjJJJ"^*^ 
except  actions  for  assault  and  battery  (£),  false  imprisonment.  Court 
libel  (J),  slander,  malicious  arrest,  or  prosecution,  criminal  ^7*,  £  7o,ct* 
conversation,  or  debauching  the  plaintiff's  daughter  or  ser-  72- 

vant,  and  in  any  proceeding  by  scire  facias  or  writ  of  revivor 
to  have  execution  of  any  judgment,  may  pay  into  Court 
a  sum  of  money  by  way  of  compensation  or  amends,  or  in 
discharge  of  the  plaintiff's  demand,  or  upon  any  defence  of 
tender;  and  such  payment  shall  be  made  by  lodging  the 
money  in  the  Bank  of  Ireland  on  behalf  of  the  defendant  who 
shall  make  such  lodgment,  with  the  privity  of  the  Master  of 
the  Court,  and  to  the  credit  of  the  cause;  and  such  Master, 
on  the  certificate  of  such  lodgment  being  delivered  to  him, 
shall  give  a  receipt  for  the  amount  in  the  margin  of  the 
defence. 

(j)  This  and  the  next  three  sections  enable  the  defendant  in  any  personal 
action  whatsover,  with  the  exceptions  specified,  to  pay  money  into  Court  by 
way  of  compensation  or  amend*. 

Notwithstanding  the  general   words  of  the  section,  there  are,  however,  In  action*  of 
some  cases  besides  those  specified  in  which  a  defendant  cannot  pay  money  detinue, 
into  Court.     Thus,  in  an  action  of  detinue,  the  defendant  cannot  pay  money 
into  Court  In  satisfaction  of  the  value  of  the  goods  (Moore  v.  Dublin  and 
Meath  Railway  Co.,  15  Ir.  C.  L.  K.  140).     In  such  cases,  however,  if  the 
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plaintiff  has  suffered  no  special  damage,  the  defendant  will  be  allowed  to 
return  the*  goods  upon  payment  of  coals,  and  a  nominal  sum  for  damages ; 
and  if  the  plaintiff  claims  any  further  damages,  he  will  have  to  continue  the 
action  at  the  risk  of  costs  (Lyons  v.  Keller,  9  Ir.  Jur.,  N.  S.  381';  Gallagher 
v.  Nolan,  ibid.  382);  and  see  pott,  sect  80,  C.  L.  P.  Act,  1856! 

Again,  where  an  action  is  brought  upon  a  bond  conditioned  for  the  perfor- 
mance of  a  collateral  agreement,  the  defendant  cannot  pay  money  into  Court 
as  a  defence  to  the  action,  the  plaintiff  being  entitled  to  judgment  on  the 
bond  as  a  security  for  further  breaches  (Bishop  of  London  v.  M'Neil,  9  Ex. 
490).  And  where  an  action  is  brought  upon  a  money  bond  within  the  Sta- 
tute 6  Anne,  c.  10  (Ir.),  though  the  defendant  may  bring  into  Court  the 
money  due  on  such  bond  for  principal  and  interest  and  the  costs,  yet  such 
payment  cannot  be  pleaded  as  a  defence  to  the  action  ;  and  the  defendant's 
only  course  is  to  apply  to  the  Court  to  stay  the  proceedings  (England  v. 
Watson,  9  M.  &  W.  333).  Again,  where  the  defendant  in  an  action  of 
contract  traverses  the  contract  stated  in  the  summons  and  plaint,  and  sets 
forth  in  his  defence  a  different  contract,  he  cannot  pay  money  into  Court  on 
foot  of  such  different  contract  (Duke  of  Bedford  v.  Oranmore,  8  Ir.  Jur. 
N.  S.  151 ;  sedvide  King  si ey  v.  Hackett,  ibid,  152,  n.) 

A  defendant  will  not  be  allowed  to  plead  payment  into  Court,  along  with 
another  defence  in  bar  to  the  action  (Kelly  v.  Slater,  7  Ir.  C.  L.  R.  $$) ; 
with  which  compare  By  an  v.  Boughan,  Ir.  R.  4  C.  L.  337. 

The  defendant  may  pay  money  into  Court  in  respect  of  one  or  more  of 
several  counts.  So  he  may  in  respect  of  all  the  counts,  and  it  is  not  neces- 
sary to  specify  how  much  is  paid  to  one  count  bow  much  to  another  (Mar- 
shall v.  Whiteside,  4  Dowl,  766 ;  Yowrell  v.  Proby,  Ir.  Rep.  2.  C.  L.  460). 
Neither  will  the  defendant,  as  a  gefteral  rule,  be  ordered  to  specify  the  items 
of  the  plaintiff's  demand  to  which  his  payment  is  applicable  (Byan  v.  Hor- 
gan,  13  Ir.  C.  L.  R.  Ap.  34;  Thames  Iron  Works  Co.  v.  Royal  Steam 
Packet  Co.,  10  C.  B.  N.  S.  375) ;  but  where  the  plaint  joins  several  distinct 
causes  of  action,  particulars  may  be  ordered  (per  Erie,  C.  J.,  to.). 

When  the  defendant  has  pleaded  in  bar  to  the  action,  he  will  be  allowed 
upon  terms  to  withdraw  his  defences  in  bar,  and  to  pay  money  into  Court 
(Brown  v.  Julian,  1  Ir.  L.  T.  156 ;  Biordan  v.  Leader,  ib.  119). 

A  defence  of  payment  into  the  Court  has  important  effects  by  way  of 
admission.  In  such  a  case  where  the  plaint  sets  forth  a  special  contract,  the 
defence  impliedly  admits  the  contract  as  declared  upon,  and  that  the 
plaintiff  is  entitled  to  recover  on  all  the  breaches  on  which  it  is  paid  in 
(  Wright  v.  Goddard,  8  A.  &  E.  144).  Where  a  plaint  contains  only  the 
indebitatus  counts,  payment  into  Court  admits  the  defendant's  liability  to 
the  extent  paid  in,  and  it  lies  upon  the  plaintiff  to  establish  a  liability  to 
any  greater  extent  (Kingham  v.  Robins,  5  M.  &  W.  94).  In  actions  of 
tort  where  the  plaint  is  general  and  unspecific,  the  payment  of  money  into 
Court,  though  it  admits  a  cause  of  action,  does  not  admit  the  cause  of  action 
sued  on ;  and  the  plaintiff  must  give  evidence  of  the  particular  cause  of 
action  before  he  can  have  larger  damages  than  the  amount  paid  into  Court 
(Schreger  v.  Carden,  11  C.  B.  851).  On  the  other  hand,  if  the  plaint  is 
specific,  so  that  nothing  could  be  claimed  by  the  plaintiff  from  the  defendant, 
unless  the  defendant  admitted  the  particular  claim  made  by  the  plaint,  the 
payment  of  money  into  Court  admits  the  cause  of  action  sued  for  and  stated 
in  the  plaint  (Perren  v.  Monmouthshire  Railway  Co.,  11  C.  B.  855). 

When  money  is  paid  into  Court,  the  defendant  cannot  under  an  issue  as 
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to  the  sufficiency  of  the  amount  paid  in,  give  in  evidence  any  matter  which  *J  sufficiency 
might  have  been  pleaded  as  a  defence  to  the  cause  of  action.     Thus  under  amount 
such  an  issue  in  an  action  for  the  wrongful  dismissal  of  a  servant,  he  can- 
not in  mitigation  of  damages  prove  that  he  discharged  the  plaintiff  on  the 
ground  of  drunkenness  (Speck  v.  Phillips  5  M  &  W.  279). 

A  defence  confessing  a  portion  of  the  cause  of  action  will  not  be  set  aside  Confessing 
because  the  defendant  does  not  bring  the  amount  so  confessed  into  Court  g2lnSSri 
(Tudor  v.  Furlong,  Ir.  R.  3,  C.  L.  7  ;  Rutledge  v.  Davit,  Ir.  R.  4,  C.  L.   Jemand. 
202 ;  Dougan  v.  Cowden,  to.  339,  overruling  Dejries  v.  /Stewart,   11  Ir. 
C.L.  B.  App.  18). 

(A)  Where  the  action  is  brought  for  an  assault  and  battery  upon  plain-  In  a^on,dof 
tiflTs  servant  the  defendant  may  pay  money  into  Court  (Ifewton  v.  Holford,  JJJJery.*11 
2  D.  &  L.  554).  But  he  cannot  do  so  if  the  assault  and  battery  complained 
of  by  the  plaintiff,  though  constructive  in  its  nature  so  far  as  the  defendant 
is  concerned,  has  yet  been  committed  upon  the  plaintiff  himself  as  where 
an  action  is  brought  against  a  sheriff  for  an  assault  committed  by  his  bailiff 
(O'Reilly  v.  Cuming,  1  Ir.  Jur.  N.  S.  330).  And  if  the  defendant  in  an 
action  for  assault  pays  money  into  Court,  aud  pleads  such  payment  as  an 
answer  to  the  action,  the  Court  will  give  the  plaintiff  liberty  to  mark  judg- 
ment (Brown  v.  Brown,  7  Ir.  Jur.  0.  S.  119).  The  plaintiff  in  such  a  case 
should  not  demur  (  Thompton  v.  Sheppard,  4  El.  &  Bl.  53). 

(/)  In  actions  of  libel  where  the  libel  is  contained  in  a  newspaper  or  ^Lf*10118  of 
periodical  publication,  the  defendant  is  permitted  under  the  6  &  7  Vict, 
c  96,  s.  7  (which  see),  to  plead  an  apology  together  with  the  payment  of 
amends  into  Court  A  defendant  will  not,  however,  be  allowed  under  this 
section  to  plead  a  payment  into  Court  with  an  apology,  and  also  a  traverse 
of  the  defamatory  sense  imputed  (Barry  v.  M*Grath,  Ir.  8.  3  C.  L. 
576). 

76.  At  any  time  before  verdict  or  judgment  for  the  de-  £2Sey*So 
fendant,  or  peremptory  order  for  payment  of  costs  for  not  lodged. 
proceeding  to  trial,  the  plaintiff  may,  in  any  case  in  which 
money  has  been  lodged  in  Court  in  discharge  of  the  plain- 
tiff's demand  (w),  or  on  a  defence  of  tender  (n),  apply  to 
the  Master  of  the  'Court  to  draw  on  the  Bank  of  Ireland  in 
favour  of  the  plaintiff  for  the  sum  lodged  by  the  defendant; 
and  the  said  Master,  on  being  satisfied  by  affidavit  or  other- 
wise that  a  verdict,  or  judgment,  or  peremptory  order  for 
such  payment  as  aforesaid,  for  the  defendant  has  not  been 
had,  shall  thereupon  draw  accordingly;  but  after  verdict  or 
judgment,  or  peremptory  order,  aforesaid  for  the  defendant, 
the  money  shall  remain  in  Court  to  answer  the  defendant's 
costs,  and  the  plaintiff  shall  not  be  at  liberty  to  draw  the 
same  unless  by  order  of  the  Court  on  motion. 

(m)  A  rule  to  draw  money  out  of  court  without  prejudice  to  the  further  Drawing 
prosecution  of  the  action  may  be  obtained  in  the  office,  and  does  not  require  JJJJJJJ . 
an  application  to  the  Court  (M'Lelland  v.  Martin,  6  Ir.  Jur.  O.  S.  246). 
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Where  plain-      Where  the  plaintiff  is  a  lunatic  or  person  of  weak  mind,  the  Court  has 
a  una  c.  jurkdfcriojj  ^  orc|er  payment  of  money  lodged  in  an  action  brought  in  his 

name  to  be  made  to  his  wife  or  other  person  in  whose  charge  he  is  living. 

See  ante,  wet.  50,  note  (y). 
Money  (n)  Where  money  is  lodged  under  a  defence  of  tender,  it  would  appear  that 

defence™  the  PIaintiff  is  at  liberty  to  draw  the  amount  so  lodged.  By  the  49th  G.  O. 
tender.  1 854,  however,  if  the  plaintiff  accepts  the  amount  so  lodged  under  a  plea  of 

tender  in  full  satisfaction  of  his  demand,  the  defendant  is  in  the  first  instance 

entitled  to  have  his  costs  deducted  out  of  the  amount  so  lodged. 

Taxation  of        77.  In  case  the  plaintiff  shall  accept  the  amount  lodged  in 

money  ac™    fall  satisfaction  of  his  demand,  the  receipt  for  the  money 

Mhatactlon11  8*ven  t0  ^e  master  shall  state  that  it  has  been  so  accepted  (0), 

15  a  16  Vict  and  the  plaintiff's  costs  of  suit  shall  be  taxed  and  ascertained 

c-76**-'        by  the  proper  officer;  and  in  case  of  nonpayment  thereof, 

within   forty-eight  hours   after   taxation   and   demand,  the 

plaintiff  shall  be  at  liberty  to  enter  a  peremptory  order  for 

payment  of  his  costs  of  suit  so  taxed,  and  for  such  further 

sum  as  shall  be  fixed  by  the  taxing  officer,  subject  to  the 

approval  of  the  three  chief  judges  of  the  said  courts,  as  and 

for  his  costs  of  obtaining  such  order  (p). 

Effect  of  ac-  (o)  When  the  money  lodged  upon  a  defence  to  one  of  the  counts  in  the 
muneygln  rail  8nminon8  an^  pWnt  is  accepted  by  the  plaintiff  in  full  satisfaction  of  his 
satisfaction,     demand  under  that  count,  that  count  is  to  be  afterwards  considered  as  struck 

out,  and  should  be  wholly  excluded  from  consideration  on  a  motion  in  arrest 

of  judgment  as  to  the  other  counts  {Richardson  v.  Corcoran  7  Ir.  C.  L.  R. 

121). 
(p)  The  costs  of  obtaining  a  peremptory  order  for  the  payment  of  costs, 

pursuant  to  this  section,  has  been  fixed  at  the  sum  of  £1  1*.,  by  a  G.  0.  of 

the  1  st  February,  1854. 

issue  to  try  78.  In  case  the  plaintiff  declines  to  accept  the  sum  paid 
of^yraent  into  court  to  satisfy  the  claim  of  the  plaintiff  in  respect  of 
when  de-  the  matter  to  which  the  plea  is  pleaded,  the  sufficiency  of  the 
15  a  i<?  vict.  payment  shall  be  tried  upon  the  issue  raised  for  that  purpose 
r.7g.  h?t.  by  the  said  defence,  and  in  case  of  such  issue  being  found 
I8&3,  r.  k  f(,r  the  defendant,  the  defendant  shall  be  entitled  to  judgment 
and  his  costs  of  suit (q). 

Coats  where        (9)   Where  the  plaintiff  in  the  first  instance  took  out  the  money  on 

plaintiff  de-     account,  but  afterwards  elected  to  take  it  in  full  satisfaction,  the  defendant 

takemoney      wa8  ne*d  to  **  em*tled  to  all  costs  incurred  after  the  lodgment  of  the  money 

in  fulL  so  accepted,  including  the  costs  of  a  motion  to  change  the  venue  (Lindsay  v. 

Grotty ,  Ir.  R.  1  C.  L.  731) ;  and  so  also  where  the  plaintiff  delayed  taking 

out  the  money  in  full  satisfaction,  the  defendant  was  held  entitled  to  his 

costs  subsequently  incurred  (Qui*  v.  Gray,  lb.  223 ;  Broum  v.  Julian,  1  Ir. 


Digitized  byLjOOQLC 


Demurrer.  75 

L.  T.  156).  Where  the  money  paid  into  Court  is  found  to  be  sufficient,  upon  Costa  where 
an  issue  raised  for  the  purpose  of  trying  its  sufficiency,  the  defendant  is  en-  J^nJ®und 
titled  to  his  full  costs  of  suit,  without  any  deduction  by  the  plaintiff  in  puont!ff. 
respect  of  his  costs  up  to  the  lodgment  (Farmer  v.  Fottrell,  8  Ir.  C.  L.  R. 
228);  with  which  case  compare  Harold  v.  Smith,  29  L.  J.  Ex.  141.     As 
to  the  evidence  admissible  upon  such  an  issue,  see  ante,  p.  73. 

The  section  does  not,  however,  apply  to  actions  of  ejectment  for  non-  In  ejectment 
payment  of  rent  and  in  such  cases  if  the  defendant  succeeds  upon  an  issue  as 
to  the  sufficiency  of  the  amount  paid  in,  he  is  entitled  to  so  much  only  of  his 
costs,  as  were  incurred  subsequent  to  the  lodgment  (Lane  v.  Lane,  4  Ir.  C. 
L.  B.  268). 

79.  Any  defence  which  shall  be  good  in  substance  shall  tionspartai- 
not  be  objectionable  on  the  ground  of  its  treating  ths  sum-  ^eaSiof  * 
mons  and  plaint  as  framed  either  for  a  breach  of  contract  or  contract  and 
for  a  wrong  (qq).  wrong. 

(qq)  See  Boorman  v.  Brown,  3  Q.  B.  5 1 1 ;  1 1  CI.  &  Fin.  1 ;  Garrett  v. 
Ranidge,  3  East,  62. 

With  respect  to  objections   to  pleadings  for  formal  and  °^^^f 
other  matters  :  — 

80.  Either  party  may  object  by  demurrer  to  the  pleading  objections 
of  the  opposite  party,  for  that  such  pleading  does  not  set  Jj  JSmS 
forth  sufficient  ground  of  action,  defence  or  reply,  as  the  case  c.76,  s.  68. 
may  be ;  and  every  such  demurrer  shall  state  concisely  and 
explicitly  the  legal  points  or  objections  to  be  relied  on,  and 

may  be  according  to  the  Form  No.  3.  in  the  schedule  B.  to 
this  Act  annexed  ;  and  to  such  demurrer  there  shall  be  no 
further  pleading  (r). 

(r)  This  and  the  next  two  sections  deal  with  cases  where  a  party  wishes 
to  object  to  the  validity  in  point  of  law  of  the  pleading  of  the  opposite 

part?; 

When  a  party  demurs,  his  first  step  is  to  file  his  demurrer,  and  serve  a  Procedure. 
copy  on  the  opposite  side.  Tbe  demurrer  must  state  the  points  or  objections 
to  be  relied  upon.  When  the  demurrer  is  filed,  the  next  step  is  to  make  up 
and  lodge  tbe  demurrer  books,  pursuant  to  the  50  &51  6.  0.  of  1854, 
which  see.  When  the  demurrer  books  have  been  lodged,  they  remain  in 
the  office  of  the  Clerk  of  the  Rules  for  two  days,  for  the  examination  of  the 
opposite  party ;  and  after  the  expiration  of  that  period,  a  side-bar  rule  may  at 
any  time  be  entered  by  either  party  to  set  down  the  case  for  argument,  when 
it  will  come  on  in  its  turn.  The  requirements  of  the  General  Orders  referred 
to  must  be  strictly  complied  with.  For  tbe  course  to  be  adopted  in  case 
they  are  not  complied  with,  see  the  notes  to  the  General  Orders  in  question ; 
and  as  to  setting  out  upon  demurrer  the  documents  relied  upon  in  a  pleading, 
see  ante,  p.  62,  note  (k). 
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If  an  incorrect  copy  of  a  pleading  be  delivered,  the  Court,  on  the  argument 
of  the  demurrer,  will  give  judgment  according  to  the  pleading  on  the  file  and 
not  according  to  the  copy  served  (Palmer  v.  Robinson,  i  Ir.  C.  L.  R.  354 ; 
Lawless  v.  Bryct,  Ir.  R.5  C.  L.  190) ;  see,  however,  Mojoribanks  v.  Daly, 
i  Huds.  &Br.  135. 

If  a  demurrer  be  taken  in  consequence  of  an  incorrect  copy  of  a  pleading 
having  been  delivered,  the  mistake  should  be  corrected  while  the  paper 
books  are  lying  in  the  office  of  the  Clerk  of  the  Rules ;  or  the  Court  may 
give  leave  to  amend  when  the  demurrer  comes  on  for  argument,  in  which 
case  it  may  be  necessary  to  apply  for  leave  to  amend  by  a  substantive 
motion;  see  Boy  Ian  v.  Dublin  and  Belfast  Junction  Railway  Cb.,  4  Ir.  C. 
L.  R.  172.  In  every  such  case,  however,  the  party  delivering  the  incorrect 
copy,  or  bis  attorney,  must  pay  all  costs  incurred  by  reason  of  the  mistake, 
including  the  costs  of  the  demurrer,  in  case  the  opposite  party  wishes  to 
withdraw  the  demurrer,  and  plead  ( O  Cunnell  v.  Unthank,  1  Ir.  C.  L.  R.  35a, 
Sherlock  v.  Gibbitigs,  a  Ir.  C.  L.  R.  260.  And  see  auto,  p.  42,  note  (st).  If, 
however,  the  party  demurring,  was  aware  at  the  time  of  so  doing,  of  the 
variance  between  the  record  and  the  copy,  he  will  not  get  the  costs  of  the 
demurrer  (O'Connell  v.  Unthank,  ubi  supra). 

If  the  demurrer  be  obviously  frivolous,  as  for  instance,  if  it  be  taken  in 
consequence  of  a  mere  clerical  error,  it  will  be  set  aside  (Berkeley  v.  Whitley <, 
5  Ir.  Jur.  N.  S.  198;  Blake  v.  Farrell,  2  Ir.  L.  T.  718);  or  set  down  for 
argument  at  once  (Barret  v.  Daly,  8  Ir.  L.  R  518  ;  Doolin  v.  fioolin,  6  Ir. 
Jur.  N.  S.  386).  And  see  sect.  83,  post,  under  which  the  Court  has  power 
to  set  aside  a  demurrer,  so  framed  as  to  prejudice,  embarrass,  or  delay  the 
fair  trial  of  the  action.  So,  also,  a  demurrer  may  be  set  aside  if  taken  against 
good  faith  (Cusack  v.  Cusack,  1  Ir.  Jur.  N.  8.  49). 

In  the  case  of  cross  demurrers,  the  right  to  begin  is  discretionary  with  the 
Court,  and  will  be  regulated  according  to  convenience.  It  is  not,  as  of 
course,  the  right  of  the  plaintiff  to  begin  (  West  v.  Barrington,  7  Ir.  C.  L.  R. 
16).  See,  however,  Redway  v.  Sweeting,  L.  R  2  Ex.  400;  Halhead  v. 
Young,  6  E1.&B1.  312. 

The  party  succeeding  on  demurrer  is  entitled  to  his  costs,  under  the  9 
Wm.  3,  c  10.  and  3  &  4  Vict.  c.  105,  sec.  59  (post  in  the  Appendix,  p.  c) ; 
and  see  ante,  sec  60. 

8 1 .  No  objection  by  way  of  general  or  special  demurrer  for 
formal  matter  only  shall  be  allowed,  and  no  pleading  shall  be 
deemed  insufficient  for  any  defect  which  could  heretofore  be 
objected  to  only  by  special  demurrer ;  and  wherever  issue  shall 
be  joined  on  any  demurrer  the  Court  shall  proceed  and  give 
judgment  according  to  the  very  right  of  the  cause,  without 
regarding  any  imperfection,  omission,  defect  in  or  lack  of 
form;  and  every  summons  and  plaint  and  defence  or  other 
pleading  which  shall,  with  reasonable  clearness  and  distinct- 
ness, state  all  such  matters  of  fact  as  are  necessary  to  ground 
the  action,  defence,  or  reply,  as  the  case  may  be,  shall  be 
sufficient,  and  it  shall  not  be  necessary  that  such  matters 
shall  be  stated  in  any  technical  or  formal  language  or 
manner. 
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(s)  By  this  section  special  demurrers  and  objections,  by  -way  of  demurrer,  Special  de- 
fer mere  formal  matters  have  been  abolished,  and  the  Court  is  required  in  murrer8,  - 
every  case  to  give  judgment  according  to  the  very  right  of  the  cause.  It 
■would  not,  of  course;  be  possible  here  to  enter  into  any  detailed  discussion  of 
.  what  constitutes  within  the  meaning  of  the  section  a  good  ground  for  de- 
murrer. Such  a  question  is  one  depending  mainly  upon  the  principles  of 
law  applicable  to  each  particular  case,  and  accordingly  it  is  proposed  to  refer 
here  to  a  few  only  of  the  leading  cases,  showing  the  general  principles  on 
which  the  Courts  have  acted  since  the  passing  of  the  Act  in  giving  judgment 
upon  demurrer. 

Although,  before  the  passing  of  the  Act  the  rule  upon  demurrer  was,  that  J*ow  Ple«d- 
where  a  pleiding  was  ambiguous,  it  was  to  be  construed  strictly  against  the  gtfuedfupon 
party  pleading  (and  the  same  rule  still  prevails  in  England,  see  Wilkinson  demurrer, 
v.  Shariand,  10  Ex.  724),  yet,  in  this  country  the  Courts  have  held  that 
since  the  passing  of  the  Act  the  rule  is  otherwise,  and  the  pleading  is  to  be 
construed  in  favour  of  the  pleader;  in  other  words,  if  an  allegation  in  a 
pleading  is  fairly  snsceptible  of  two  meanings,  one  of  which  will  make  the 
pleading  bad  and  the  'other  good,  that  construction  is  to  be  preferred  which 
will  make  the  pleading  good  {Rvcl/ey  v.  Kieman,  7  Ir.  C.  L.  75,  79,  80; 
M*  Kinney  v.  iW»A  North-  Western  Railway  Co.,  Ir.  ft.  2  C.  L.  600,  603, 
per  Monaban.  C.  J.).  In  the  latter  case,  the  action  wa*  brought  against  the 
defendants  for  negligence  resulting  in  the  death  of  one  6f  their  servants,  and 
upon  demurrer  it  was  held  by  the  Exchequer  Chamber  that  the  allegation 
of  negligence  contained  in  the  plaint  should  be  construed  to  mean  an  act  of 
negligence  on  the  part  of  the  defendants  themselves,  and  not  an  act  of  ne- 
gligence on  the  part  of  their  servants,  and  that  if  the  defendants  were  embar- 
rassed by  the  generality  of  the  pleading,  their  proper  course  would  have  been 
to  have  applied  to  the  Court  to  set  the  pleading  aside,  aud  not  to  have  de- 
murred. 

So  also  where  a  count  upon  a  bill  of  exchange  omitted  to  aver,  that  the 
defendant  did  not  pay  the  amount,  the  omission  was  held  to  be  cured  by  the 
introductory  averment  of  the  defendant  beins  indebted  {Pepper  v.  Kelly, 
5  Ir.  C.  L.  R.  317);  with  which  compare  Shannon  v.  Brennan,  2  Ir.  Jur. 
N.  S.  188.  And  the  omission  of  the  words,  "money  payable  by  the  de- 
fendant to  the  plaintiff,"  has  been  held  not  to  vitiate  an  indebitatus  count 
for  goods  sold  and  delivered  (Gason  v.  O'Ryan,  7  Ir.  Jur.  0.  S.  272).  In 
most  of  the  cases  referred  to,  however,  the  party  demurring  might  have  had 
the  pleading  amended  under  section  83,  post. 

Although,  however,  the  Court  will,  as  above  mentioned,  construe  a  plead-  Where  no 
ing,  whenever  it  is  possible  so  to  do,  in  favonr  of  the  party  pleading  it,  yet  av*."!j,e,J}l  to 
the  rule  only  applies  where  there  exists  some  positive  allegation  susceptible  Reading.  * 
of  the  desired  meaning,  and  not  where  the  objection  is  the  absence  of  proper 
averments  to  maintain  the  pleading  {Magennis  v.  JDempsey,  Ir.  R.  3  C.  L. 
331).     In  the  latter  case  there  is,  in  fact,  nothing  for  the  rule  to  act  upon. 
Thus,  a  count  for  work  and  labour,  omitting  to  aver  a  request,  will  be  bad 
{Corah  v.  Young,  6  Ir.  C.  L.  R.  138 ;  M'Phail  v.  Little,  9  Ir.  Jur.  N.  8. 
267).     So  also  a  count  upon  a  contract  to  indemnify  which  omits  to  aver 
that  the  plaintiff  paid  the  amount  sought  to  be  recovered   {Shannon  v. 
Brennan,  2  Ir.  Jur.  N.  S.  188).    And  it  has  been  held  in  uumerous  cases  niegaTdls^ 
that  where  an  action  is  brought  for  an  illegal  distress  a  defence  justifying  tress. 
the  trespass  complained  of  as  a  distress  for  rent  will  be  bad  unless  it  ex- 
pressly avers  compliance  with  the  requirements  of  the  9  &  10  Vict,  cm, 
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(Madden  v.  Bryan,  I  Ir.  C.  L.  R.  322;  tfaghten  v.  Kelly,  Ir.  R.1C.L. 
556 ;  M'Leary  v.  Davit,  Ir.  R.  2  C.  L.  234) ;  although  a  contrary  opinion 
seems  at  one  time  to  have  prevailed  {Brennau  v.  Flood,  4  Ir.  C.  L.  R.  332 ; 
Spratt  v.  Murphy,  6  Ir.  C  LR.  489).  As  to  when  a  count  in  negligence 
will  be  bad  upon  demurrer,  see  Smyly  v.  Glasgow  and  Londonderry  Steam 
Facket  Co.,  Ir.  R.  2  C.  L.  24 ;  Colli*  v.  Selden,  L.  R.  3  C.  P.  495. 

When  a  pleading  construed  according  to  the  rule  just  mentioned  discloses 
no  cause  of  action  or  no  answer  to  the  previous  pleadings,  judgment  will,  of 
course,  be  given  upon  the  argument  of  the  demurrer  against  the  party  plead- 
ing it ;  and,  this  is  so  in  many  cases  where  the  objection  may  appear  at  first 
sight  to  be  of  a  technical  nature.  Thus  a  departure  is  a  good  ground  of  demur- 
rer, inasmuch  as  it  leaves  the  previous  pleadings  unanswered  (Blood  v.  Keller, 
1 1  Ir.  C.  L.  R  124;  Barry  v.  Grogan,  Ir.  K.  2  C.  L.  390;  M'Kenna  v. 
Moutray,  8  Ir.  Jur.  N.  S.  233).  So  also  is  a  misjoinder  of  plaintiffs  or 
defendants,  provided  it  appears  upon  the  record  (Cahillr.  McDowell,  13 
Ir.  C.  L.  R.  481 ;  Bellingham  v.  Clark,  ifi.&S.  332). 

So  also,  although  the  plaint  discloses  a  good  cause  of  action,  yet  if  it  be  so 
framed  that  the  judgment  of  the  Court  cannot  be  given  upon  it,  it  will  be 
demurrable ;  as  in  a  case  where  there  is  a  misjoinder  of  causes  of  action 
{Nixon  v.  Quinn,  Ir.  R.  2  C.  L.  248)  ;  or  where  the  plaint  seeks  to  recover 
for  a  partial  breach  only,  but  shows  that  the  plaintiff  is  entitled  to  recover 
for  a  breach  of  the  entire  contract  (Kingsley  v.  Mackett,  14  Ir.  (J.  L.  R.  58  ; 
Blount  v.  Evan*,  5  Ir.  C  L.  R  371). 

Where,  however,  the  objection  is  only  to  the  form  of  the  pleading,  as,  for 
instance,  if  it  be  objected  to  on  the  grounds  of  duplicity  or  argumentativeness 
merely,  the  demurrer  will  be  overruled ;  and  if  the  demurrer  be  upon  merely 
frivolous  grounds,  as,  for  instance,  using  the  word  "plaintiff"  in  place 
of  "  defendant,"  it  will  be,  as  before  mentioned,  overruled  or  set  aside 
(Berkeley  v.  Whitley,  5  Ir.  Jur.  N.  S.  198);  and  see  Bush  v.  Curran,  9  Ir. 
C.L.R.Ap.28. 

On  the  argument  of  a  demurrer  the  Court,  with  a  few  exceptions,  is 
bound  to  give  judgment  upon  the  whole  record,  and  not  merely  upon  the 
pleading  demurred  to,  and  consequently  when  a  defence  is  demurred  to,  the 
defendant  is  entitled  to  fall  back  on  the  summons  and  plaint  and  show  that 
it  cannot  be  sustained  (Irwin  v.  Osborne,  5  Ir.  C.  L.  R.  404)  ;  and  the  fact 
of  the  objections  relied  upon  not  appearing  upon  the  demurrer  books  is  not 
sufficient  to  deprive  the  defendant  of  the  benefit  of  them,  and,  at  most, 
would  only  entitle  the  defendant's  counsel  to  an  adjournment  on  the  ground 
of  surprise  (Levin  git  on  v.  Guardians  0/ the  Lurgan  Union,  1  Ir.  L.  T.  778). 
See,  however,  Arhouin  v.  Anderson,  1  Q.  B.  489;  Bay ley  v.  Boman,  3  Sc. 
384.  The  exceptions  to  the  general  rule  are  :  1st.  When  a  plaintiff  demurs 
to  a  plea  in  abatement.  In  that  case,  the  Court,  if  the  demurrer  be  well 
founded,  will  (at  least  such  was  the  practice  under  the  old  law)  give  judg- 
ment for  the  plaintiff  without  regard  to  any  defect  in  the  plaint;  and  2nd. 
Though  oh  the  whole  record  the  right  may  appear  to  be  with  the  plaintiff, 
the  Court  will  not  adjudge  in  favour  of  such  right  unless  the  plaintiff  have 
himself  put  his  action  upon  that  ground :  Step.  PL  6th  Ed.  p.  1 34. 

Upon  the  argument  of  the  demurrer,  the  particulars  indorsed  upon  the 
plaint  or  defence  cannot  be  referred  to  for  the  purposes  of  argument  (Sigs- 
worth  v.  Farrell,  Ir.  R.  2  C.  L.  321).  As  to  referring  to  the  documents 
relied  upon  in  the  pleadings,  see  ante  sect  63,  note  (u). 

If  the  demurrer  be  too  large,  that  is,  if  some  of  the  matter  covered  by  it 
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be  sufficient  in  point  of  law,  it  would,  according  to  the  practice  at  one  time  mnrrer  too 
prevailing,  have  been  overruled  t»  toto.  The  practice,  however,  now  in  targe" 
such  a  case  is  to  give  judgment  distributively.  -Thus,  where  some  of  the 
counts  in  a  plaint  were  good  and  some  bad,  a  demurrer  taken  to  the  entire 
plaint  was  allowed  as  to  the  bad  counts,  but  overruled  as  to  the  others 
(Jackson  v.  Vetch,  3  Ir.  Jur.  N.  S.  201)  ;  and  a  similar  course  was  adopted 
in  Briscoe  v.  Hill,  10  M.  &  W.  735,  and  Black  v.  Howley,  3  Ir.  Jur. 
122  ;  and  see  the  learned  note  to  Hinds  v.  Gray,  1  M.  &  6.  201,  note 
(a).  As  to  demurring  to  one  portion  of  a  count  and  pleading  to  the  rest,  see 
Boyle  v.  Hammond,  3  Ir.  C.  L.  R.  579  ;  Longford  v.  Oldham,  4  Ir.  C.  L.  R. 
1 34 ;  and  as  to  aider  by  pleading  over,  see  Maubourqutt  v.  Wyse,  Ir.  R. 
3  C.  L.  471. 

Where  the  pleadings  are  imperfect  by  reason  of  a  discontinuance  no  judg-  Discontinu- 
ment  can  be  given  upon  demurrer  (Brown  v.  Salmond,  6  Ir.  Jur.  N.  S.  ance. 
135). 

82.  Judgment  on  demurrer  for  the  defendant,  and  also  for  Judgment  on 
the  plaintiff,  in  all  cases  in  which  the  action  is  for  a  liquidated  Anai!""5 
or  money  demand  (f),  shall  be  final  (iv),  unless  the  Court  shall 
give  liberty  to  amend  the  pleading  demurred  to,  or  to  plead 
de  novo  on  the  argument  of  the  demurrer,  or  by  any  subse- 
quent order  (t?). 

(/)  As  to  what  is  a  liquidated  or  money  demand,  see  post,  sect.  96. 

(«)  A  judgment  for  the  plaintiff  upon  demurrer  is  interlocutory  or  final 
in  the  same  manner,  and  in  the  same  cases  as  a  judgment  by  default.  See 
sects.  98  and  100,  post. 

(n)  This  proviso  would  appear  to  apply  only  to  cases  where  the  pleading  Giving  letre 

demurred  to  has  been  held  bad,  and  not  to  cases  where  the  pleading  has  be«*n  T?  an?undJ 

...  '  r  °  pleading  de- 

upneJd.  •  murrcd  to. 

When  a  defendant  applies  for  leave  to  amend  a  defence,  bad  in  point  of 
form  or  of  law,  it  is  discretionary  with  the  Court  to  grant  or  to  refuse  the 
application,  and  an  affidavit  of  merits  may,  therefore,  be  required  {Bishop  v. 
Wigram,  7  Ir.  Jur.  O.  S.  22  ;  Button  v.  Hutchins,  4  lr.  C.  L.  R.  234). 
As  a  general  rule,  however,  where  leave  to  amend  is  sought  for,  more 
especially  if  before  argument,  it  will  be  granted  without  such  an  affidavit 
(Meyler  v.  Morton,  7  Ir.  L..  R.  229;  Cannon  v.  Nixon,  Bl.  D.  &  O.  95  ;' 
JohnsothY.  (/[lagan,  lb.  96,  note  (6).  Except  in  cases  where  leave  to  amend 
is  given  upon  the  argument,  or  in  giving  judgment  (Daffies  v.  Ecans,  5 
Ir.  Jur.  0.  S.  274),  the  application  should  be  upon  notice  {Cannon  v. 
Nixon,  vbi  supra;  Queen  v.  Bishop  of  Cork,  11  Ir.  L.  R.  114,  147). 
Where  leave  to  amend  is  sought  for  after  argument  or  judgment,  the  Court 
will  be  slow  in  giving  leave  to  amend,  more  especially  if  the  party  has  already 
refused  to  amend  (Sfatse  v.  Davis,  10  A  &  E.,  635,  640 ;  Fartbrother  v. 
Worsley,  1  C.  &  J.  549, 563).  As  to  the  amendment  of  pleadings  in  general, 
see  post,  sect  237. 

Where  the  pleading  demurred  to  has  been  upheld  and  the  unsuccessful  Withdrawing 
party  wishes  to  withdraw  his  demurrer  the  Court  may,  where  the  justice  of  demurrer. 
the  case  requires  it,  allow  him  to  do  so  upon  terms,  and  to  substitute  a  de- 
fence or  other  pleading  in  its  place  (Reeve  v.  Morris,  3  Ir.  L.  R.  3  ;  Bentley 
v.  Dawes,  9  Ex.  666).    As  instances  of  cases  where  such  leave  has  been 
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refused,  see  M  Entry  v.  Waterford  and  Limerick'  Railway  Co.,  8  Ir.  C.  L.  R. 
A  p.  6 1 ;  Birch  v.  Hart,  Hayes,  494;  Bramah  v.  Robert*,  1  Bing.  N.  C. 
481  ;  and  it  would  follow  from  the  two  latter  cases  that  an  application  for 
leave  to  withdraw  a  demurrer  after  judgment  and  to  plead,  should  be  ac- 
companied with  an  affidavit  of  merits. 

A 8  to  withdrawing  a  demurrer  before  argument,  or  pending  the  argument, 
see  2  Ch.  Pr.  12th  Ed.,  p.  927. 

83.  If  any  pleading  or  demurrer  be  so  framed  as  to  pre- 
judice, embarrass,  or  delay  the  fair  trial  of  the  action,  the 
opposite  party  may  apply  to  the  Court  or  a  Judge  to  strike 
out  or  amend  such  pleading,  and  the  Court  or  a  Judge  shall 
make  6uch  order  respecting  the  same,  and  also  respecting  the 
costs  of  the  application,  as  to  such  Court  or  Judge  shall  seem 
fit  (w). 

(w)  Special  demurrers  having  been  abolished,  it  became  necessary  to 
substitute  in  their  place  some  means  by  which  a  party  embarrassed  by  a 
pleading  which  would  be  held  good  on  general  demurrer  could  have  it  amended 
or  struck  out  Accordingly  the  above  section  was  passed  for  that  purpose. 
The  cases  decided  under  it  have  been,  as  might  be  expected,  extremely  nu- 
merous, and  it  would  not  be  possible  to  state  them  all  here.  Reference  will 
accordingly  be  made  only  to  the  principal  ones. 

A  party  may  be  embarrassed  by  the  pleading  of  the  opposite  party  in 
several  ways.  The  pleading  may  be  insensible  and  repugnant,  and,  if  so, 
it  will  be  set  aside.  As,  for  instance,  wherein  an  action  for  non-delivery, 
the  contract  declared  upon  was  stated  in  the  plaint,  both  as  a  contract  to 
deliver  upon  request,  and  when  sent  for  {Warren  v.  King,  1 1  Ir.  C.  L.  R. 
Ap.  10).  So  also  where  to  an  action  upon  a  promissory  note,  the  defendant 
pleaded  that  he  did  not  accept  the  bill  of  exchange  the  defence  was  set  aside, 
and  leave  granted  to  mark  judgment  {Flood  v.  Hennigan,  1  Ir.Jur.  N.  S. 
189).  And  where  a  summons  and  plaint  bj  the  public  officer  of  a  bank- 
ing company,  who  sued  in  his  official  capacity,  disclosed  a  cause  of  action 
accruing  to  him  in  his  private  capacity  only,  it  was  set  aside  {Murray  v. 
Corny n.  1 1  Ir.  C.  L.  R.  239). 

Again,  though  the  pleading  be  not  insensible,  the  opposite  party  may  be 
embarrassed  by  it,  as,  for  instance,  if  it  be  ambiguous.  In  such  a  case  the 
embarrassment  may  arise  from  the  pleading  being  susceptible  of  one  meaning 
at  Nisi  Prius,  and  another  upon  demurrer  It  is  true  that,  in  such  a  case 
the  Court  will,  upon  demurrer,  in  accordance  with  the  principle  of  Ruckley 
v.  Kieman,  7  Ir.  0.  L.  R.  75,  attribute  to  the  pleading  the  meauing  which  will 
uphold  it,  and  the  same  meaning  will,  of  course,  be  attributed  to  it  at  Nisi 
Prius  (Lawrenson  v.  Hill,  10  Ir.  C.  L.  R.  177) ;  but,  nevertheless  upon  an 
application  to  the  Court  under  this  section,  such  an  objection  is  a  fatal  one 
(Clarke  v.  Scvlty,  10  Ir.  C  L.  R.  Ap.  4;  Franklin  v.  Walker,  Ir.  R.  4 
C.  L.  236).  On  the  same  principle,  in  an  action  upon  a  negotiable  instru- 
ment, a  defence  of  a  contemporaneous  agreement  not  to  enforce  payment  in 
a  certain  event,  should  aver  that  the  agreement  was  in  writing  (Palli$er  v. 
Rrdmond,  10  Ir.  Jur.  N.  S.  133);  and  see  Young  v.  Austen,  L.  R.  4  C.  P. 
553  ;  and  where  a  release  can  only  be  by  deed,  it  must  be  alleged  in  plead- 
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ing  to  be  by  deed  {Sutton  v.  Hutching,  4  Ir.  C.  L.  R.  234;  Neville  v. 
Hyland,  3  Ir.  C.  L.  R.  238),  in  which  latter  case  the  action  having  been 
brought  to  recover  rent,  a  defence  of  an  agreement  to  accept  an  abated  rent 
was  set  aside  because  it  was  not  averred  to  have  been  under  seal.  Compare 
with  these  cases  Coey  v.  Belfast  and  County  Down  Railway  Co.,  11  Ir.  Jur. 
N.  S.  127  ;  Egan  v.  Neill,  9  Ir.  C.  L.  R.  Ap.  9;  Forty tk  v.  Bristow,  8 
Ex.  347.  Similarly,  a  defence  of  contributory  negligence,  which  averred 
that  the  plaintiff's  negligence  contributed  to  the  damage,  was  ordered  to  be 
amended  by  averring  that  it  "directly"  contributed  (Lawlor  v.  Wheeler,  8  J^nffJJbut°ory 
Ir.  Jur.  N.  S.  397).  As  to  the  form  of  a  defence  of  contributory  negligence  negligence. 
in  general,  see  Doyle  v.  Kinahan,  Ir.  R.  4  C.  L.  150,  and  the  cases  there 
referred  to.  A  plaint  complaining  of  a  fal*e  representation  will  be  set  aside 
if  it  does  not  aver  that  the  representation  was  false  to  the  knowledge  of  the 
person  making  it  (Crooke  v. Power scovrt,  1  Ir.  L.  T.  660)  ;  and  a  defence  to 
an  action  for  a  false  imprisonment,  justifying  the  a  re-t,  was  set  aside  for  not 
containing  a  positive  allegation  that  a  felony  had  been  committed  (Doted  v. 
Percy,  9  Ir.  Jur.  N.  S.  140).  A  pleading  will  also  be  set  aside  on  the  ground 
of  ambiguity,  if  the  issue  in  fact  arising  upon  it  be  ambiguous  and  un- 
certain, as,  for  instance,  in  the  case  of  a  defence,  if  it  be  so  framed  as  to  leave 
it  uncertain  what  is  intended  to  be  traversed  and  what  admitted  (Smyley  v. 
Kelly,  5  Ir.  Jur.  N.  S.  321).  In  that  case  the  plaint  stated  a  building 
agreement,  and  alleged  as  a  breach  certain  deviations  from  the  plan,  and  a 
defence  that  everything  was  done  by  the  defendant  according  to  the  terms  of 
the  agreement,  was  set  aside  as  embarrassing.  On  the  same  principle,  a 
defence  amounting  to  the  general  issue  will  be  set  aside ;  as,  for  instance,  a  frencnil 
defence  to  an  action  for  goods  sold  and  delivered,  that  the  defendant 
**is  not  indebted  (Allard  v.  fianagan,  3  Ir.  C.  L.  R.  233),  or  "  does  not 
owe'*  the  amount  (Martin  v.  Roe,  6  lr.  Jur.  O.  S.  244) ;  or,  that  "  no 
money  was  owing"  (.Kennedy  v.  Kelly,  17  Ir.  C.  L.  R.  391).  As  to  a  de- 
fence that  the  defendant  "  never  was  indebted,"  see  Martin  v.  M'Hugh,  6 
Ir.  Jur.  O.  S.  279;  Meade  v.  Motrow,  4  Ir.  C.  L.  R.  284.  Where  a 
plaint  averred  that  for  certain  considerations  the  defendant  "  promised,"  &c, 
a  defence  alleging  that  the  defendant  "  did  not  promise  as  alleged,"  was  set 
aside  as  amounting  to  the  general  issue  (MWloin  v.  Bell,  It.  p.  2  C.  L.  1 26) ; 
and  see  Rtzgibbon  v.  Nagle,  10  Ir.  0.  L.  R.  A  p.  35  ;  Smyth  v.  Scott,  8  Ir. 
C.  L.  R.  Ap.  35,  where  similar  defences  were  set  aside.  On  the  other  hand, 
a  defence  to  an  action  of  littel  that  the  publication  complained  of  is  no  libel, 
will  not  be  set  aside  (Nixon  v.  Harvey,  8  Ir.  C.  L.  R.  446).  As  to  a  de- 
fence of  fair  comment,  see  Clinton  v.  Henderson,  13  Ir.  C.  L.  R.  A  p.  43 ; 
Trovers  v.  Poits,  15  Ir.  C.  L.  R.  Ap.  2 ;  Kane  v.  Mulvany,  lr.  R.  2  C.  L. 
402. 

A  plaint  so  framed  that  it  is  uncertain  whether  the  gist  of  the  action  be 
for  a  malicious  prosecution  or  an  arrest,  will  be  set  aside  under  this  section  , 
(Allen  v.  M'Coombe,  8  Ir.  Jur.  N.  S.  310 ;  Harrington  v.  Murphy,  3  Ir.  L. 
T.  407);  and  so  also  will  a  count  in  contract,  which  alleges  as  a  breach 
that  the  defendant  Jraudulently  omitted  to  deliver  an  account  (The  Great 
Ship  Co.  v.  Russell,  3  F.  &  F.  94) ;  and  for  other  instances  of  pleadings 
which  have  been  set  aside  on  the  grounds  of  uncertainty  and  ambiguity,  see 
Craig  v.  Beattie,  1  Ir.  L.  T.  209 ;  Rutledge  v.  Blake,  ib.  349 ;  Sttwart  v. 
Robinson,  Ir.  R.  3  C.  L.  69 ;  Byers  v.  Beattie,  Ir.  R.  1  C.  L.  209 ;  where  a 
defence  of  non  damnijicaius  was  set  aside. 

Again,  a  pleading,  which  may  not  be  open  to  objection  on  the  grounds  of  Wh»re 
being  ambiguous,  will  be  set  aside,  if  wanting  in  due  particularity  and  expli-  ple-«"»« 
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citness.  The  amount  of  particularity  requisite  in  a  pleading  varies  with  the 
nature  of  each  particular  case.  When  a  party  states  in  his  pleading  a  con- 
clusion of  law,  he  should  set  out  in  his  pleading  the  facts  on  which  the -con- 
clusion is  rested;  and  if  be  does  not,  his  pleadiug  may  be  set  aside — as,  for 
instance,  where  a  defendant  pleaded  that,  '*  on  the  true  construction  of  a  cer- 
tain deed,  the  plaintiff  was  bound  to  produce  a  debenture  "  (Malone  v. 
Harris,  %  Ir.  Jur.  N.  S.  324 ;  Pontet  v.  Magrath,  6  Ir.  Jur.  0.  S.  253).  A 
defence  to  an  action  of  trespass,  alleging  that  the  defendant  had  a  right 
to  enter  to  distrain,  and  that  the  entry  was  in  virtue  of  such  right,  was 
set  aside,  as  not  showing  the  nature  of  the  right.  On  the  same  principle, 
Adhere  a  party  complains  of  a  violation  of  a  duty,  it  is  not  sufficient  to  charge 
generally  a  violation  of  duty :  the  facts  from  which  the  duty  flows  must  be 
averred  (Pott*  v.  Pltnkett,  9  Ir.  C.  L   R,  290). 

When  the  allegation  in  a  pleading  is  not  a  conclusion  of  law,  but  one  of 
fact,  or  of  mixed  law  and  fact,  the  pleading  will  be  set  aside,  if  the  allega- 
tion is  too  general.  Thus,  where  a  defence  to  an  action  of  trespass  is 
founded  on  an  easement  claimed  by  the  defendant,  the  defence  should  show 
the  facts,  &c,  on  which  the  easement  claimed  is  founded  (Hall  v.  Burton, 
8  Ir.  Jur.  N.  S.  391).  So,  also,  a  defence  to  an  ejectment  for  non-payment 
<  f  rent  which  alleged  a  discharge  of  the  rent,  was  set  aside,  for  not  showing 
how  (Hughe*  v.  Browne,  13  Ir.  C.  L.  R.  Ap. ' $).  And  where  a  defendant 
pleaded  that  he  did  the  acts  complained  of  as  a  Justice  of  the  Peace,  and 
with  respect  to  matters  within  his  jurisdiction,  the  defence  was  set  aside  upon 
similar  grounds  (Donohoe  v.  Keogh,  17  Ir.  0.  L.  R.  39).  On  the  same 
principle,  when  a  defendant  to  an  action  for  libel  or  slander  wishes  to  plead 
a  defence  of  justification  or  privilege,  he  should  not  plead  such  defence  gene- 
rally, but  should  state  the  particular  facts  on  which  he  relies  as  constituting 
the  justification,  or  conferring  the  privilege  (Jan*on  v.  Stuart,  2  Sm.  L.  C. 
s'th  ed.  p.  55 ;  Praeger  v.  Shaw,  4  Ir.  C.  L.  R.  660).  So,  also,  a  defence 
'to  an  action  upon  a  bill  of  exchange,  "that  the  plaintiff  did  not  give  the 
defendant  any  consideration  for  the  indorsement  to  the  plaintiff  of  the  bill  of 
exchange"  was  set  aside  as  embarrassing  (Fori*  v.  Boss,  1  Ir.  Jur.  109, 
137).  In  such  a  case,  the  defence  should  show  specifically  how  there  was 
no  consideration.  A  defence  to  an  action  upon  a  note  that  the  plaintiff  was 
not  the  lawful  holder  thereof,  was  ordered  to  be  amended  (Barber  v.  Boyle, 
12  Ir.  C.  L.  R.  342).  A  defence  by  a  railway  company,  relying  upon  an 
inevitable  accident,  should  state  the  facts  constituting  such  inevitable  acci- 
dent (Burn*  v.  Cork  and  Bandon  Railway  Co.,  13  lr.  C.  L.  R.  543).  On 
the  .same  principle,  the  names  of  persons  referred  to  in  a  pleading  must,  in 
general,  be  given ;  and  the  omission  to  state  them  is  a  good  ground  for  setting 
it  aside  (Gibbon*  v.  Cusack,  14  Ir.  C.  L.  R.  284;  Godjrey  v.  Cros*,  12  lr. 
C.  L.  R.  ^33).  In  such  a  case,  however,  and  more  especially  where  the 
persons  are  referred  to  in  the  averment  of  special  damage,  the  Court  may 
refuse  to  set  the  writ  aside,  and  order  the  party  to  furnish  particulars  of 
the  names  (Smith  v.  Dublin  and  Drogheda  Railway  Co.,  7  Ir.  Jur.  O.  S. 
395).  As  to  the  necessity  of  stating  the  names  of  persons  in  the  allega- 
tion of  special  damage,  see  Evan*  v.  Harri*,  1  II.  &  N.  251  ;  *here  it  was 
held  that  in  an  action  for  slander  of  the  plaintiff  in  his  business  of  an  inn- 
keeper, it  is  sufficient  to  allege  and  prove,  as  special  damage,  a  general  loss 
of  custom,  without  stating  the  names  of  the  customers  who  have  ceased  to 
frequent  the  inn. 

A  defendant  need  not,  in  general,  set  forth  in  his  defence  the  particular 
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facts  of  fraud  relied  on  by  him  in  a  defence  to  that  effect ;  but  if  necessary, 

he  will  be  ordered  to  furnish  particulars  (Reddick  v.  Cavanagh,  3  Ir.  C.  L. 

K.  582  ;  M'Creight  v.  Stevens,  1  H.  &  C.  454) ;  and  see  Hooper  v.  Bristol 

Port  Co.,  35  L.  J.  C.  P.  299.     Neither  is  it  necessary,  in  general,  that  he  Grounds  of 

should  set  forth  the  grounds  of  belief  or  suspicion  relied  on  by  him  in  his  belief  and 

defence  (Fox  v.  Broderick,  8  Ir.  Jur.  N.  S.   194;  Buckley  v.  Barry,  Ir.   suspicion. 

R.  2  C.  L.  363,  overruling  Bennessy  v.  Morgan,  8  Ir.  C.  L.  R.  Ap.  69) ; 

and  see  Callaghan  v.  Sullivan,  1  Ir.  L.  T.  713.     And  where  an  action  is 

brought  by  the  assignee  of  a  reversioner  named  in  a  lease,  the  plaintiff  may 

aver  generally  that  all  the  estate  and  interest  of  the  reversioner  has  become 

vested  in  him ;  and  a  plaint  containing  such  an  averment  will  not  be  set 

aside  for  want  of  particularity  (Lindsay  v.  O'Neill,  5  Ir.  C.  L.  R.  461,  per 

Monahan,  C.  J.;  Stapleton  v.  Bergin,  4  Ir.  C.  L.  R.  421). 

Although  a  pleading  may  be  perfectly  unambiguous  in  its  language,  and 
free  from  any  objection  as  wanting  in  particularity,  there  are  several  other 
defects  in  pleading,  for  which  it  may  be  set  aside  under  the  above  section.  Where  de- 
Thus,  a  defence  will  be  set  aside  if  it  be  an  answer  to  a  part  only  of  the  we?toDpart 
cause  of  action,  unless  it  be  confined  to  the  part  to  which  it  is  an  answer  only. 
(Garrett  y.  Waldron,  9  Ir.  C.  L.  R.  A  p.  24;  Dunsandle  v.  Finney,  10  Ir. 
C.  L.  R.  171 ;  Ammarman  v.  Robins,  7  Ir.  C.  L.  R.  415 ;  Lynch  v.  Irwin, 
8  Ir.  Jur.  N.  S.  155)  ;  with  which  cases  compare  Yourell  v.  Ffoby,  Ir.  R.  2    Duplicity. 
C.  L.  460.     So,  also,  a  plaint,   defence,  or  other  pleading  will  be  set  aside 
on  the  ground  of  duplicity.     In  Redmond  v.  Clarke,  lr.  R.  4  C.  L.  316,  a 
plaint,  which  complained  that  the  defendant  negligently  managed  a  vicious 
horse  which  he  knew  to  be  vicious,  was  set  aside,  as  double ;  and  in  Callaghan 
y.  City  of  Dublin  Steam  Packet  Co.,  1  Ir.  L.  T.  247,  a  count  in  a  plaint 
which  relied  on  two  different  acts  of  negligence,  was  set  aside  on  similar 
grounds  ;  and  see  Wyse  v.  Lewis,  9  Ir.  Jur.  N.  S.  84 ;    Whitty  v.  Jackson, 
3  Ir.  L.  T.  425.     In  the  latter  case,  the  action  being  brought  under  Lord 
Campbell's  Act,  a  defence,  traversing  that  the  family  of  the  deceased  suf- 
fered any  pecuniary  loss  by  reason  of  his  death,  was  set  aside,  as  leaving  it 
uncertain  whether  it  traversed  the  loss  only,  or  both  the  relationship  and  the 
loss. 

On  the  other  hand,  where  to  a  count  for  goods,  &c,  supplied  to  A.  B.  at 
the  defendant's  request,  a  traverse  was  pleaded  that  "  no  goods  were  supplied 
to  A.  B.  at  the  defendant's  request"  the  defence  was  held  not  to  be  double 
(Crassan  v.  Johnston,  8  Ir.  C.  L.  R.  Ap.  46) ;  and  for  a  traverse  to  a  count 
for  interest,  see  Kelly  v.  Duffy,  7  Ir.  C.  L.  R.  36.  A  traverse  of  an  allegation 
contained  in  a  previous  pleading  may,  however,  be  double,  though  the  traverse 
be  in  the  words  of  the  previous  allegation.  Thus,  a  defence  to  an  action  of  libel 
that  the  defendant  did  not  falsely  or  maliciously  publish  the  words  com- 
plained of,  is  double  (Powell  v. Bri en,  6  Ir.  Jur.  O.  S.  278)  ;  and  where,  to  a 
count  alleging  that  the  defendant,  maliciously  and  without  reasonable  or 
probable  cause,  assaulted  the  plaintiff,  and  caused  bim  to  be  imprisoned,  a 
defence  alleging  that  the  defendant  did  not  maliciously,  or  without  reasonable 
and  probable  cause,  assault  the  plaintiff,  or  cause  him  to  be  imprisoned,  was 
set  aside  by  the  Court  of  Exchequer  as  double  (Brennan  v.  Williams,  9  Ir. 
C.  L.  R.  Ap.  35,  Pigot,  C.  B.,  din  sentient  e)  ;  and  the  decision  was  followed 
in  Smith  v.  Whelan,  10  Ir.  C.  L.  R.  Ap.  1 7  ;  with  which  compare  Darcey 
v.  Cahill,  6  Ir.  C.  L.  R.  121.  As  to  the  form  of  the  defence  in  such  a  case, 
see  Seymour  v.  Crook*.  1  Ir.  L.  T.  192.  And  as  to  setting  aside  a  plaint  con- 
taining such  an  allegation,  see  Harrington  v.  Murphy.  3  Ir.  L.  T.  407  ;  Allen 
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v.  Af'Coombe,  8  Ir.  Jur.  N.  S.  310.  On  the  same  principle,  a  defence  to  an 
action  of  trover,  that  the  defendant  did  not  convert  the  goods  of  the  plaintiff, 
will  be  set  aside  as  double  (Findlater  v.  Duggan,  3  Ir.  J  or.  N.  S.  258 ;  Ste- 
venson v.  Luwler,  Ir.  R.  2  C.  L.  77).  In  Wlnton  v.  Moore,  8  Ir.  C.  L. 
R.  234,  where  the  action  was  for  wrongful  dismissal,  and  the  plaint  charged 
that,  by  agreement  between  the  plaintiff  and  the  defendant,  the  plaintiff  en- 
tered into  the  service  of  the  defendant,  a  traverse  in  the  terms  of  the  allega- 
tion was  held  by  the  Court  of  Exchequer  (Greene,  B.,  dissentiente)  not  to  be 
double,  although  it  was  objected  that  it  put  in  issue  both  the  agreement  and 
the  entry  into  the  service.  And  see  further,  infra,  as  to  traverses  in 
the  words  of  an  allegation.  A  defence  to  an  action  of  trespass,  that  the  de- 
fendant did  not  commit  the  trespasses  alleged,  will  be  set  aside  (Stevenson  v. 
Lawler,  Ir.  R.  2  C.  L.  77.  As  to  a  defence  alleging  that  the  defendant u  did  not 
do  the  acts  complained  of,  or  any  of  them,"  see  Smith  v.  M'Cormack,  1  Ir. 
L.  T.  209.  In  several  of  the  cases  which  have  been  just  mentioned,  the 
objection  to  the  pleading  was  not  so  much  that  the  pleading  was  double,  as 
that  it  left  uncertain  whether  the  pleader  intended  to  traverse  one  or  more 
than  one  necessary  allegation.  Where  a  defence  is  double,  the  plaintiff  can- 
not mark  a  judgment  under  the  45th  General  Order;  his  course  is,  to  apply 
to  the  Court  to  set  it  aside  (Austin  v.  Tuite,  8  Ir.  C.  L.  R.  30).  As  to  set- 
ting aside  a  replication  for  duplicity,  see  Germaine  v.  Athenaum  Life  Assur- 
ance Co.,  5  Ir.  C.  L.  R.  205. 

Pleadings  may  be  set  aside  under  the  section  for  prolixity,  as  in  (Moyne- 
hanv.  Barry,  9  Ir.  Jur.  N.  S.  176),  where  matter  of  evidence  was  stated 
by  way  of  inducement.  So  also,  where  the  plaint  contained  several  counts 
which  unnecessarily  varied  the  cause  of  action,  it  was  ordered  to  be  amended 
(Carson  v.  Lindsay,  Q.  B.  T.  T.  1870)  ;  and  as  a  general  rule  untraversable 
averments  should  not  be  introduced  into  plaints,  or  other  pleadings  (Clinton 
v.  Henderson,  13  Ir.  C.  L.  R.,  Ap.  43). 

When  one  of  the  paragraphs  of  the  defence  is  applicable  to  several  counts 
in  the  plaint  it  should  not  be  unnecessarily  repeated,  but  pleaded  distribu- 
tive^ to  the  counts  to  which  it  is  applicable  (Montgomery  v.  Middleton,  7 
Ir.  Jur.  N.  S.  30). 

A  defence  containing  a  short  abstract  of  title,  in  an  action  for  slander  of 
title,  will  not  be  set  aside  as  embarrassing  (Crean  v.  Gamble^  7  Ir.  Jur. 
N.  S.  31). 

Defences  may  also  be  set  aside  as  frivolous  or  immaterial ;  and  if  the  de- 
fendant in  such  cases  has  no  defence  upon  the  merits  leave  will  be  given  to  the 
plaintiff  to  mark  judgment  (Loughran  v.  Hill,  6  Ir.  C.  L.  R.  385 ;  Brad- 
bury v.  Emans,  5  M.  &  W.  595 ;  Know  Us  v.  Burward,  10  A.  &  E.  19 ; 
Codd  v.  Smith,  2  Ir.  L.  T.  211). 

An  embarrassing  defence  will  be  set  aside  on  motion  even  though  it  would 
be  held  bad  on  demurrer  (Loughran  v.  Hill,  ubi  supra  ;  E.irly  v.  Smith,  7 
Ir.  C.  L.  K.  397). 

When  a  pleading  is  not  open  to  objection  upon  any  of  the  grounds  just 
enumerated  it  will  not  be  set  aside  merely  on  the  ground  of  argumentative- 
ness ;  and  in  point  of  fact  w  here  the  plaint  is  framed  upon  a  special  contract, 
the  terms  of  which  are  not  fully  set  forth  in  the  plaint,  the  more  proper 
course  for  a  defendant  to  adopt,  who  has  a  defence  founded  on  the  term  not 
set  forth,  is  not  merely  to  traverse  the  making  of  the  agreement  relied  upon, 
but,  in  addition,  to  plead  a  further  defence,  setting  forth  the  additional  terms 
by  which  the  contract  is  qualified,  and  which  the  plaintiff  has  omitted  to 
state,  and  then  plead  any  matter  by  way  of  confession  and  avoidance,  founded 
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on  the  terms  so  introduced  which  furnishes  an  answer  to  the  action  (Kenyon 
v.  Taylevr,  8  Ir.  C.  L.  R.,  A  p.  76).  In  that  case,  the  action  being  for 
breach  of  a  contract  to  deliver  coals,  the  defendant  pleaded  a  special  defence,  in 
which  he  set  forth  an  additional  term  by  which  the  contract  was  qualified, 
and  which  the  plaintiff  had  omitted  to  state,  and  then  averred  that  upon 
breach  by  the  plaintiff  of  the  contract  so  qualified  he  had,  as  he  lawfully 
might,  rescinded  the  contract,  and  the  Court  refused  to  set  aside  the  defence 
as  argumentative;  and  the  same  principle  was  adopted  in  Habgood  v. 
Paul,  8  Ir.  C.  L.  R.,  Ap.  23 ;  and  DennUton  v.  Digan,  10  Ir.  C.  L.  R., 
Ap.  7.  In  Kingnleyv.Hackett,  8  Ir.  Jur.  N.  S.  152,  the  Court  of  Exchequer 
expressed  its  dissent  from  the  principle  of  Kenyon  v.  Tayleur,  but  con- 
sidered itself  bound  by  it  as  an  authority.  On  the  same  principle  as  that 
adopted  in  Kenyon  v.  Tayleur,  the  Court  will  not  set  aside  a  pleading  where 
it  is  open  to  the  opposite  party  to  demur  or  plead,  and  no  embarrassment 
can  arise  in  case  he  adopts  either  course  ( Glynn  v.  Dillon,  8  Ir.  C.  L.  R., 
Ap.  71 ;  Fitzgerald  v.  Rowan,  6  Ir.  Jur.  O.  S.  281).  A  defendant,  how- 
ever, to  an  action  for  libel  or  slander  who  seeks  to  plead  a  plea  of  justifi- 
cation or  of  privilege,  must  justify  or  excuse  the  words  mentioned  in  the 
summons  and  plaint,  and  must  do  so  in  the  meaning  put  upon  them  by  the 
innuendo,  and  a  defence  which  justifies  or  excuses  words  different  from  them 
in  the  plaint,  or  which  justifies  or  excuses  them  in  a  meaning  different  from 
that  in  the  innuendo,  will  be  bad  upon  demurrer  (Custis  v.  Sandford,  4  Ir. 
C.  L.  R.  426 ;  Dunne  v.  Oy  Grady,  5  Ir.  C.  L.  R.  450).  So  also  when  a 
defendant  sets  forth  in  his  defence  a  contract  different  from  that  relied  upon 
in  the  plaint,  and  admits  a  breach  of  it,  he  cannot  pay  money  into  Court 
under  the  75th  section  of  the  Act  (  The  Luke  of  Bedjord  v.  Lord  Oranmore,  8 
Ir.  Jur.  N.  S.  15 1 ;  Byrne  v.  'The  Magnetic  telegraph  Co.,  4  Ir.  C.  L.  R.  94). 
When  a  defendant  traverses  an  allegation  in  the  summons  and  plaint  he 
should,  as  a  general  rule,  traverse  it  in  the  manner  in  which  it  is  alleged, 
and  the  defendant  cannot  object  to  a  defence  containing  such  a  traverse,  Traversing 
provided  the  allegation  be  not  in  its  nature  double,  as  to  which  see  supra  ;  an  alien- 
or the  traverse  does  not  amount  to  the  general  issue,  as  to  which  see  also  tion  in  the 
supra.  Thus  in  actions  of  ejectment  for  non-payment  of  rent,  where  the  which  it  is 
plaint  is  in  the  form  contained  in  the  schedule  to  the  Act,  a  defence  alleging  alleged. 
that  the  defendant  does  not  hold  the  lands  as  tenant  to  the  plaintiff  will  not  be 
set  aside  as  embarrassing  for  not  alleging  that  neither  the  defendant  nor  any 
other  perton  holds  the  lands  as  tenant  to  the  plaintiff  (  Keene  v.  Jf ' Blaine 
17  Ir.  C.  L.  R.  654).  The  form  of  the  defence  in  such  an  action  has  been 
discussed  in  several  esses.  See  Figgit  v.  Eiekey,  7  Ir.  Jur.  0.  S.  160 ; 
Murphy  v.  Carey,  1 2  Ir.  C.  L.  RM  Ap.  9  ;  Dillon  v.  Mangan,  1  Ir.  Jur. 
N.  S.  335  ;  Bell  v.  Btatty,  6  Ir.  C.  L.  R.  399 ;  Gore  v.  M'Cnllagh,  2  Ir.  Jur. 
N.  S.  493 ;  Dexter  v.  Lloyd,  10  Ir.  Jur.  N.  8.  116 ;  Elgee  v.  0' Hare,  3  Ir. 
L.  T.  468. 

As  instances  of  cases  where  defences  have  been  set  aside,  on  the  grounds 
of  not  traversing  an  allegation  in  the  words  of  the  allegation,  see  Bytrs  v. 
Beat  tie,  Ir.  R.  1  C.  L.  209  ;  Lynaght  v.  Lee,  8  Ir.  Jur.  N.  S.  112;  Craig 
v.  Faloon,  4  Ir.  Jur.  N.  S.  202  ;  Duffy  v.  Rnoney,  6  Ir.  Jur.  N.  8.  20.  In 
the  Utter  case,  an  action  having  been  brought  against  two  joint  makers  of 
a  promissory  note,  a  defence  by  one  of  the  defendants  that  *'  he  "  did  not 
make  the  note  was  set  aside.  A  traverse  should  not  on  the  one  hand  be  too 
narrow,  nor  on  the  other  hand  too  large,  as,  for  instance,  by  being  taken  in 
the  conjunctive  instead  of  the  disjunctive,  nor  should  it  be  taken  on  an  im- 
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material  point,  or  on  a  mere  matter  of  law.  Steph.  PI.  6th  Ed.  pp.  165 
205,  209.  A  defence,  however,  to  an  action  of  libel  that  the  publication 
complained  of  is  not  a  libel,  is  a  good  defence  (Nixon  v.  Harvey,  8  Ir.  C.  L. 
R.  446;  Spong  v.  Fahy,  5  lr.  C.  L.  R.  351  ;  O'Connor  v.  Fisher,  4  Ir.  C. 
L.  R.  246) ;  and  in  Riordan  v.  Cork  fr  Macroom  Railway  Co.,  Ir.  R.  1  C. 
L.  88,  a  defence  to  an  action  for  negligence  traversing  that  the  injury  com- 
plained of  was  sustained  by  reason  of  the  act  of  negligence  complained  of 
was  held  to  be  unobjectionable. 

If  the  objection  to  the  plaint  or  other  pleading  be  merely  frivolous,  the 
Court  will  refuse  an  application  to  set  it  aside,  or  it  may  give  leave  to 
amend  without  the  payment  of  costs  (Cruice  v.  Connelly  11  Ir.  C.  L.  R.  Ap. 
21),  in  which  case,  a  count  upon  a  promissory  note  omitted  to  aver  that  the 
defendant  did  not  pay  the  amount  (Rush  v.  Curran,  9  Ir.  C.  L.  R.  A  p.  28), 
where  in  a  plea  of  set-off  the  word  "plaintiff"  was  inserted  by  mistake  in 
place  of  the  word  "defendant.** 

A  sham  defence,  i.  e.  one  false  in  point  of  fact,  will  not,  as  a  general  rule, 
be  set  aside  on  motion  (Marquis  of  Drogheda  v.  O'Hanlon,  Ir.  R.  1  C.  L. 
319),  where  the  cases  are  collected,  although  at  one  time  the  Court  set  aside 
defences  upon  that  ground.  Nor  will  a  defence  be  set  aside  merely  on  the  ground 
of  its  putting  the  opposite  party  to  difficult,  expensive,  and  needless  proof 
(Wellond  Railway  Co.  v.  Blake,  6  H.  &  N.  410).  If.  however,  the  defence 
be  false  upor  the  face  of  it,  the  plaintiff  will  be  allowed  to  mark  judgment 
(Vere  v.  Carden,  5  Bing.  413);  and  if  the  defence  be  manifestly  frivolous, 
and  bad  in  point  of  law,  the  Court  will  set  it  aside  on  motion,  without  put- 
ting the  party  to  a  demurrer  (Loughran  v.  Hill,  6  Ir.  C.  L.  R.  385; 
Xnowles  v.Burward,  10  A.&  E.  19;  Coddv.  Smith,  2  Ir.  L.  T.  211).  Sec  us 
where  the  defence  is  not  clearly  insufficient  (Archer  v.  M'Caldin, 6  Ir.  Jur.  N. 
S.  34)- 

Where  a  defendant  confesses  a  part  of  the  cause  of  action,  and  pleads  to 
the  rest,  the  defence  will  not  be  set  aside  on  the  grounds  of  the  defendant 
not  bringing  the  amount  confessed  into  Court  (Tudor  v.  Furlong,  Ir.  R.  3 
C.  L.  7 ;  Dovgan  v.  Cowden,  Ir.  R.  4  C.  L.  202 ;  Hoare  v.  Stafford,  ib. 
217;  Rutledge  v.  Davis,  ib.  339,  overruling  Defries  v.  Stewart,  n  Ir.  C. 
L.  R.  Ap.  18).  As  to  how  such  a  defence  should  be  framed,  see  Dunsandle 
v.  Finney,  10  Ir.  C.  L.  R.  171. 

A  defence  may  be  set  aside  if  it  be  pleaded  contrary  to  good  faith 
(Murphy  v.  Ryan,  lr.  R.  1  C.  L.  602),  in  which  case  the  defendant  ob- 
tained an  extension  of  the  time  to  plead,  and  then  pleaded  action  pending;  or 
if  pleaded  contrary  to  agreement  (Rankin  v.  Hamilton,  15  Q.  B.  195  ; 
Cusack  v.  Cvsack,  1  Ir.  Jur.  N.  S.  49). 

It  would  follow  from  the  decision  in  O'Brien  v.  Taylor,  2  Ir.  Jur.  N.  S. 
53,  that  an  application  to  set  aside  a  summons  and  plaint  as  embarrassing 
should  not  be  made  until  the  writ  is  filed,  but  it  is  doubtful  whether  the 
rule  there  adopted  is  correct.  See  Doran  v.  Chancellor,  Ir.  R.  2  C.  L. 
127  ;  per  O'Brien,  J.  The  notice  of  motion  should  state  the  particular  ob- 
jections on  which  the  party  intends  to  rely  (Martin  v.  Lane,  10  Ir.  C.  L.  R. 
Ap.  3  ;  Farrell  v.  Glass,  6  Ir.  Jur.  N.  S.  1 36).  It  should  ask  for  the  costs  of  the 
motion,  but  the  Court  may.  even  when  they  are  not  demanded  by  the  notice, 
award  them  in  a  fit  case  (Farrar  v.  Morris,  7  Ir.  C.  L.  R.  14).  If  the  party 
applying  fails  in  part  and  succeeds  in  part,  or  succeeds  upon  grounds  different 
from  those  specified  in  the  notice,  no  costs  will  be  given,  or  they  will  be 
made  costs  in  the  cause  (Jones  v.  M'Govem,  Ir.  R.  1  C.  L.  too,  104 ; 
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Lysaght  v.  Lee,  8  Ir.  Jur.  N.  S.  1 12).  And  it  will  be  a  good  ground  for 
refusing  the  party  his  costs,  if  the  embarrassment  complained  of  arises  from 
a  defect  in  his  own  previous  pleading  (Blake  v.  Sheridan,  Ir.  R.  3  C.  L. 

When  a  defence  is  set  aside  as  embarrassing,  and  there  is  no  other  defence  Giving  leave 
upon  the  record,  the  Court  will  allow  judgment  to  be  marked  if  the  defendant  *°  amend. 
has  no  defence  upon  the  merits  (Smith  v.  Qrant,  3  Ir.  C.  L.  R.  585  ;  Flood 
v.  Hennigan,  1  Ir.  Jur.  N.  S.  189).  And  the  Court  may,  if  necessary,  require 
an  affidavit  of  merits  (Bishop  v.  Wigram,  7  Ir.  Jur.  O.  S.  22).  On  the  other 
hand,  if  the  defendant  has  a  defence  upon  the  merits,  leave  will  be  given  to 
amend.  And  where  a  summons  and  plaint  was  embarrassing,  the  Court,  in 
order  to  prevent  the  operation  of  the  Statute  of  Limitations,  set  aside  the 
plaint  only,  and  allowed  the  writ  to  stand  as  a  summons  (Lalor  v.  Bland,  8 
Ir.  C.  L.R.  115). 

An  application  to  set  aside  a  pleading  as  embarrassing  will  not,  as  a  ge-   within  what 
neral  rule,  be  refused,  on  the  ground  of  not  being  made  within  a  reasonable   time  applies 
time,  the  179th  G.  O.  not  applying  to  such  a  case  (Welsh  v.  Hall,  9  M.  &   £^°  be 
W.  14  ;  Bishop  v.  Wigram,  7  Ir.  Jur.  0.  S.  2  2). 


With  respect  to  the  joinder  Of  parties  to  actions  (x). 

84.  No  plea  in  abatement  for  the  nonjoinder  of  any 
person  as  a  party,  plaintiff  or  defendant,  shall  be  filed  with- 
out the  leave  of  the  Court  (y),  but  such  defect,  or  the  mis- 
joinder (z)  or  misnomer  (a)  of  any  party  may  be  pointed  out 
by  either  party  by  notice  before  the  trial,  and  such  notice 
may  be  followed  by  a  summary  application  to  the  Court  or  a 
judge  in  respect  thereof;  upon  which  application  the  said 
Court  or  a  judge  may  make  such  order  therein,  and  touching 
the  costs  thereof,  as  shall  seem  to  be  just  (b). 


Joinder  of 
Parties. 

Nonjoinder 
or  misjoinder 
of  parties. 


(x)  Under  the  old  law  objections  arising  from  the  nonjoinder  and  mis- 
joinder of  parties  to  actions  were  of  frequent  occurrence,  and  gave  rise  to 
considerable  embarrassment,  and  it  was,  therefore,  considered  desirable,  when 
the  present  Act  was  passed,  to  give  the  Courts  of  Law  power  to  remedy 
the  inconvenience  arising  from  such  objections,  in  the  manner  provided  by  the 
above  and  the  following  sections.  Notwithstanding,  however,  the  changes 
which  have  been  thus  introduced,  it  is  still  necessary  to  bear  in  mind  what 
the  state  of  the  law  was  previous  to  (he  changes  in  question,  inasmuch  as 
subject  to  the  provisions  of  the  present  Act  it  has  remained  unaltered. 

Under  the  old  law,  when  a  misjoinder  or  nonjoinder  of  parties,  plaintiffs, 
or  defendants,  in  an  action  occurred,  there  were  three  ways  in  which  the  de- 
fect might  have  been  taken  advantage  of.  In  the  first  place,  if  the  mis- 
joinder or  nonjoinder  appeared  upon  the  face  of  the  record,  and  was  of  a  fatal 
character,  the  defendant  might  have  demurred,  or  moved  in  arrest  of  judgment, 
or  brought  error;  in  the  next  place  when  the  defect  did  not  appear  upon  the 
record,  the  defendant  might  have  taken  advantage  of  it  in  certain  cases  which 
-will  presently  be  mentioned,  as  a  variance  upon  the  trial;  and  thirdly,  in  cer- 
tain other  cases  the  defendant  if  he  wished  to  take  advantage  of  the  defect  was 
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obliged  to  plead  in  abatement,  and  could  not  rely  upon  the  defect  aa  a  vari- 
ance at  tbe  trial, 
of^varUnce.  ^he  ca8es  Ul  wn'CB  a  misjoinder  or  nonjoinder  was  the  occasion  of  a  fatal 
variance  previous  to  the  Act  were  these.  In  all  actions  of  contract  a  mis- 
joinder of  plaintiffs  or  defendants  (Bui.  &  Lea.  Pr.  PI.  2nd.  ed.  p.  404),  or  a 
nonjoinder  of  plaintiffs  (1  Wms.  Saund.  291  £.)  was  fatal.  Where  indeed 
the  action  was  brought  by  executors,  the  nonjoinder  of  one  of  tbe  executors 
as  a  plaintiff  c<  uld  only  be  taken  advantage  of  by  a  plea  in  abatement 
(1  Wms.  Saund,  291  /.),  and  the  coverture  of  a  plaintiff  could  also  be 
taken  advantage  of  only  in  a  similar  manner.  In  actions  of  tort,  a  mis- 
joinder of  plaintiffs  was  fatal  (2  Wms.  Saund,  1 16  6.  n.  (6)  ). 
^  ,JSld0ibe  ^n  ^e  otller  nand»  tne  case8  wnere  lne  defendant  should  have  pleaded  in 
abatement  abatement,  for  the  purpose  of  taking  advantage  of  the  defect,  were  these — 
Iu  actions  of  contract,  if  the  plaintiff  omitted  to  join  a  necessary  party  as 
defendant,  tbe  defendant  should  have  pleaded  in  abatement  and  if  he  did  not 
he  could  not  take  advantage  of  the  nonjoinder  at  the  trial  as  a  variance 
(Rice  v.  Shute,  1  Sm.  L.  C.  6th  ed.  p.  511).  Nor  could  tbe  defect  be 
taken  advantage  of  by  demurrer,  though  it  appeared  upon  the  record  (2 
Wms.  Saund.  210  e,  note  (a)).  In  an  action  against  the  assignees  of  a 
lessee  upon  a  covenant  in  the  lease,  the  nonjoinder  of  a  defendant  can  only 
be  taken  advantage  of  by  a  plea  in  abatement,  although  the  plaint  avers 
that  all  the  eatate  and  interest  of  the  originul  lessee  has  become  vested  in  the 
defendants  (Grattan  v.  Wall,  Ir.  R.  2  C.  L.  484 ;  Shee  v.  Gray,  15  Ir.  C.  L. 
R.  296).  Where,  however,  an  action  was  brought  against  a  husband  only, 
for  a  debt  contracted  by  the  wife  dum  sofa,  the  defendant  may  take  advan- 
tage of  tbe  defect  by  a  plea  in  bar  traversing  the  contract  (Garrard  ▼. 
GiubeUi,  1 1  C.  B.  N.*S.  616 ;  1 3  C.  B.  N.  S.  822).  If,  however,  the  mar- 
riage has  taken  place  subsequent  to  the  9th  August,  1870,  the  action  must 
now  be  brought  against  the  wife  alone,  without  joining  the  husband  (33  & 
34  Vict.  c.  93,  s.  1 2).  Again,  as  pointed  out  above,  the  nonjoinder  of 
an  executor  as  plaintiff,  or  the  coverture  of  the  plaintiff  or  defendant  in  an 
action  of  contract,  could  only  be  taken  advantage  of  by  a  plea  in  abatement. 
In  actions  of  tort,  where  there  was  a  nonjoinder  of  plaintiffs,  the  defendant, 
even  in  cases  where  the  nonjoinder  appeared  upon  the  record,  should  plead 
the  nonjoinder  in  abatement,  but  if  be  did  not,  he  would  at  the  trial  be  only 
liable  for  such  portion  of  tbe  damages  as  was  incurred  by  the  plaintiff  alone 
(Addison  v.  Overend.  6  T.  R.  766 ;  Bloxam  v.  Hubbard,  5  East,  407).  Tbe 
nonjoinder  of  a  defendant  in  an  action  of  tort  was  no  ground  of  objection, 
each  tortfeaser  being  separately  liai>le  for  the  whole  wrong  done  (Mitchell  v. 
Tarbutt,  5  East,  649) ;  and  a  misjoinder  of  defendants  in  such  an  action 
would  only  entitle  the  defendant  wrongly  joined  to  a  verdict  in  his  favour, 
without  affecting  the  verdict  against  the  others  ( Govett  v.  Radnidge,  3  East, 
62).  Where  indeed  one  tenant  in  common  of  land  is  sued  in  tort  for  any- 
thing respecting  the  land,  he  may,  it  appears,  plead  in  abatement  the  non- 
joinder of  a  co-tenant  in  common  (1  Wms.  Saund,  291  g). 
Present  law  Such  being  the  law  formerly  prevailing,  the  manner  in  which  the  incon- 
jeet"  C*U  veniences  attending  it  have  been  remedied  has  been  by  giving  to  the  Court 
and  to  the  Judge  at  Hie  trial  a  large  power  of  amendment,  and  by  pre- 
venting the  filing  of  a  plea  in  abatement,  except  by  the  leave  of  the  Court, 
and  subject  to  tbe  restrictions  provided  by  the  88th  section.  Subject,  how- 
ever, to  these  alterations,  the  law  has  remained  unchanged,  and  if  therefore 
a  misjoinder  or  nonjoinder  appears  upon  the  record,  such  defect  will,  in  all 
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cases  where  it  would  formerly  have  been  demurrable,  be  yet  a  good  ground 
for  demurrer  (Bellingham  v.  Clark,  i  B.  &  S.  332 ;  Cahill  v.  M'Dowall, 
1 3  *?*  p'  L.  R.  48 1 ).  So  also,  if  an  amendment  be  not  made  pursuant  to  the 
provisions  of  the  Act,  the  nonjoinder  or  misjoinder  will  be  the  occasion  of  a 
fatal  variance  at  the  trial. 

The  sections  of  the  Act  which  deal  with  pleas  in  abatement,  and  with  ob- 
jections arising  from  the  nonjoinder  of  a  party  as  a  defendant  are  the  84th, 
88th,  89th  &  90th.  Section  85  gives  the  Court  or  a  Judge  power  to  amend 
before  trial,  in  cases  where  there  has  been  a  misjoinder  or  nonjoinder  of 
plaintiffs.  8ection  86  gives  power  to  amend  in  the  like  cases  at  the  trial. 
Section  87  enables  a  plaintiff  to  amend  in  the  manner  therein  provided,  where 
there  has  been  an  omission  to  join  a  proper  party  as  a  plaintiff,  and  the  de- 
fect has  been  pointed  out  by  the  defendant;  and  Section  91  gives  the  Court 
or  a  Judge  power  to  amend  before  or  at  the  trial  a  misjoinder  of  defendants 
in  an  action  of  contract.  The  nonjoinder  of  a  defendant  cannot,  however  be 
amended  at  the  trial  (Garrard  v.Giubrlei,  1 1  C.  B.  N.  8. 616  ;  13  C.  B.  N. 
S.  832);  see,  however,  Podmore  v.  Schmidt,  17  C.  B.  N.  S.  725. 

It  is  a  matter  of  some  doubt  whether  the  present  sections  of  the  act  apply  Ejectment, 
to  actions  of  ejectment.  If,  however,  they  do  not,  the  Court  has  power  to 
amend  under  section  231,  pout  (Blake  v.  Done,  7  H.  &  N.  465).  In  ordi- 
nary cases,  the  power  of  the  Court  to  amend  a  misjoinder  or  nonjoinder  is 
not  derived  under  the  231st  section,  but  whollv  under  the  present  ones 
(  WicAens  v.  Steel,  2  C.  B.  N.  S.  488  ;  Robton  v. Doyle,  3  E.  &  B.  396)  ;  and 
accordingly  the  misjoinder  or  nonjoinder  is  not  such  a  defect  or  error  as  can 
be  amended  after  the  trial  by  the  Court  in  banco,  under  the  231st  section. 
The  Court  may,  however,  it  would  appear,  amend  the  proceedings  after  the 
trial  by  striking  out  the  name  of  a  party  wrongly  joined,  or  inserting  one  who 
should  have  been  joined,  and  direct  a  ntto  trial  at  the  same  time  {Crawford 
v.  Cocks,  6  Ex.  287). 

(y)  The  cases  in  which  a  plea  in  abatement  for  nonjoinder  might  have  pi^  j„ 
been  pleaded  have  been  just  mentioned.     Such  a  plea  cannot  now  be  pleaded  abatement. 
without  the  leave  of  the  Court,  except,  perhaps,  a  plea  of  the  coverture  of 
the  defendant  (Jones  v.  Smyth,  3  M.  &  \V.  526). 

Where  the  defendant  intends  to  apply  for  leave  to  plead  in  abatement,  he 
should  before  applying  to  the  Court  point  out  the  defect  by  notice  to  the 
opposite  party.  A  neglect  to  do  so  may  have  the  effect  of  subjecting  him 
to  the  costs  of  the  motion.  The  plaintiff,  on  the  other  hand,  when  served 
with  such  a  notice,  may  amend  the  plaint  by  adding  the  name  of  the  persons 
or  person  named  in  the  notice  by  enter  fog  a  side-bar  order,  pursuant  to 
sects.  87  &  89,  pott,  and  where  the  objection  is  well  founded  he  should  adopt 
th  8  course.  Where  the  objection  relied  on  in  the  notice  is  the  nonjoinder  of 
a  defendant  in  an  action  of  contract,  it  may  be  prudent,  even  in  cases  where 
the  objection  is  not  well  founded,  to  enter  the  order  pursuant  to  sect.  89,  as 
in  case  it  turns  out  at  the  trial  that  the  objection  is  not  well  founded,  the 
plaintiff  will  under  sect.  90  be  entitled  to  judgment  for  the  amount  of  his 
demand  against  the  defendants  really  liable,  and  will  also  be  entitled  to 
recover  all  costs  incurred  by  reason  of  joining  the  parties  named.  As  to 
the  requirements  of  a  plea  in  abatement  for  nonjoinder,  see  sect.  88,  pott, 
notes  C/)  G,). 

(*)  In  cases  of  misjoinder  where  the  defect  is  a  fatal  one,  the  defendant  is 
not  bound  to  point  it  out  by  notice,  but  may  either  demur  or  take  advan- 
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tage  of  the  defect  at  the  trial  (Bellingham  v.  Clarke,  I  B.  &  S.  332  ;  Cahill 
v.  APDowall,  13  Ir.  C.  L.  R.  48 1). 

(a)  As  to  the  effect  of  a  misnomer  in  general,  see  ante,  p.  7,  note  (i). 
And  as  to  the  distinction  between  a  mwnomer  and  a  misjoinder,  see  Gltn- 
nison  v.  Bdlew,  7  Ir.  C.  L.  R.  215;  Garrard  v.  Giubelei,  11  C.  B.  N.  S. 
616,  624;  Podmorev.  Schmidt,  17  C.  B.  N.  S.  725. 

(ft)  The  Court  will  not  under  this  section  make  an  order  compelling  a 
plaintiff  to  add  a  person  named  by  the  defendant  as  a  co-defendant,  but  if 
he  refuses  to  add  the  person  so  named,  leave  will  be  given  to  the  defendant 
to  plead  in  abatement  (Donegal  v.  Lyons,  Ir.  R.  1  C.  L.  323). 

85.  It  shall  be  lawful  for  the  Court  or  a  Judge,  at  any 
time  before  the  trial,  to  order  that  any  person  or  persons 
not  joined  as  plaintiff  or  plaintiffs  in  the  -action  shall  be 
so  joined,  or  that  any  person  originally  joined  as  plaintiff 
shall  be  struck  out  of  the  pleadings  in  the  action,  if  it  shall 
appear  to  such  Court  or  Judge  that  injustice  will  not  be  done 
by  such  amendment,  and  that  the  person  to  be  added  consents, 
either  in  person  or  by  writing  under  his  or  her  hand,  to  be 
so  joined,  or  that  the  person  to  be  struck  out  was  originally 
introduced  without  his  or  her  consent,  or  that  he  or  she  con- 
sents in  the  manner  aforesaid  to  be  so  struck  out;  and  such 
amendment  shall  be  made  upon  such  terms  as  to  the  amend- 
ment of  the  pleadings,  postponement  of  the  trial,  and  other- 
wise, as  to  the  Court  or  Judge  shall  seem  proper;  and  when  any 
such  amendment  shall  have  been  thereby  made,  the  liability 
of  any  person  who  shall  have  been  made  co-plaintiff  shall, 
subject  to  any  order  to  the  contrary,  be  the  same  as  if  such 
person  had  been  originally  joined  in  such  action  (c). 

(c)  This  section  provides  for  au  amendment  before  trial  of  a  nonjoinder 
or  misjoinder  of  plaintiffs.  As  to  the  consequence  of  such  misjoinder  or 
nonjoinder  in  case  no  amendment  is  made,  see  note  (x),  svpra. 

The  Court  will  not  under  this  section,  or  the  231st  section,  post,  allow  an 
amendment  to  be  made,  in  case  an  action  is  commenced  in  the  name  of  a 
dead  man,  by  substituting  his  representatives  as  plaintiffs  {Clay  v.  Oxford, 
L.  R.  2  Ex.  54).  As  to  striking  out  a  sole  plaintiff  and  substituting 
another,  see  La  Banca  Nazionale  v.  Hamburger,  2  H.  &  C.  330 ;  Coombs 
v.  Brut  ol  and  Exeter  Railway  Company ,  1  F.  &  F.  206  ;  Podmore  v.  Schmidt, 
17  C.  B.  N.  S.  725. 
Terms  of  An  amendment  is  generally  allowed  upon  the  terms  of  payment  of  the 

amendment,  costs  of  the  application  and  of  the  costs  occasioned  by  amendment.  The 
time  within  which  the  defendant  is  to  plead  to  the  plaint,  as  amended,  is 
generally  fixed  by  the  order  giving  leave  to  amend.  If  it  is  not  fixed,  the 
time  is  provided  for  by  sect.  44,  ante,  which  see.  As  to  the  subject  of 
amendment  in  general,  see  post,  sect.  231. 

Where  it  is  not  possible  for  the  plaintiff  to  obtain  the  consent  in  the 
manner  above  provided  of  the  persons  whom  it  is  proposed  to  join  or  strike 
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out  as  plaintiffs,  the  Court  may  possibly  in  certain  cases,  as  where  the 
Statute  of  Limitations  would  be  a  bar  to  a  fresh  action,  allow  an  amendment 
to  be  made  independently  of  this  section  :  see  2  Ch.  Pr.  12th  ed.  p.  1563. 

86.  In  case  it  shall  appear  at  the  trial  of  any  action  that  Amendment 
there  has  been  a  misjoinder  of  plaintiffs,  or  that  some  person  ?5&?6Vict. 
or  persons  not  joined  as  plaintiff  or  plaintiffs  ought  to  have  c.  76,  s.S5. 
been  so  joined,  and  the  defendant  shall  not  at  or  before  the 
time  of  pleading  have  given  notice  in  writing  that  he  objects 
to  such  misjoinder  or  nonjoinder,  specifying  therein  the  name 
or  names  of  such  person  or  persons,  such  misjoinder  or  non- 
joinder may  be  amended  by  the  Court  or  the  Judge  or  pre- 
siding officer  at  the  trial,  by  an  order  endorsed  on  the  abstract 
of  nisi  prius  or  writ  of  inquiry,  signed  by  any  member  of  the 
Court,  or  by  the  said  Judge  or  officer,  if  it  shall  appear  to 
such  Court,  Judge,  or  officer  that  such  misjoinder  or  non- 
joinder was  not  for  the  purpose  of  obtaining  an  undue  advan- 
tage, and  that  injustice  will  not  be  done  by  such  amendment, 
and  that  the  person  or  persons  to  be  added  consent,  either  in 
person  or  by  writing  under  his,  her,  or  their  hand  or  hands, 
to  be  so  joined,  or  that  the  person  or  persons  to  be  struck  out 
were  originally  introduced  without  his,  her,  or  their  consent, 
or  that  such  person  or  persons  consent  in  manner  aforesaid  to 
be  so  struck  out  in  the  manner  aforesaid ;  and  such  amend- 
ment shall  be  made  upon  such  terms  as  the  Court,  Judge,  or 
officer  shall  think  proper;  and  when  any  such  amendment 
shall  be  made  the  liability  of  any  person  or  persons  who  shall 
be  added  as  a  co-plaintiff  or  co-plaintiffs  shall,  subject  to  any 
order  to  the  contrary,  be  the  same  as  if  such  person  or  per- 
sons had  been  originally  joined  in  such  action  (d). 

(«f)  Under  this  section  the  misjoinder  or  nonjoinder  of  a  plaintiff  or  de-  Appeal  from 
fendant  may  be  amended  at  the  trial  in  the  manner  pointed  out.     There  Ju?Re'»  de- 
appears  to  be  some  doubt  whether  the  discretion  of  a  Judge  at  Nisi  Prius  in  aaion' 
allowing  or  refusing  an  amendment  of  this  description  can  be  reviewed  by 
the  Court  {Tennyson  v.  O'Brien,  5  E.  &  B.  497).    In  Hoi  dm  v.  Ballantyne, 
29  L.  J.  Q.  B.  148,  149,  it  was  laid   down,   that  if  the  Judge  allows 
an   amendment,   the  Court  by  virtue  of  the    power   which   is  inherent 
in  it  over  its  own  proceedings  will  review  bis  decision ;  but  if  he  refuses 
to  make  the  amendment,  the  Court  cannot  interfere.     In  that  case   the 
Judge  at  the  trial  had  refused  to  amend  a  misjoinder  of  defendants,  and 
1  he  Court  refused  to  rescind  his  decision.  On  the  other  hand,  in  cases  where 
the  power  of  amendment  is  derived  under  the  231st  section,  it  has  been  fre- 
quently held  that,  although  the  Court  will  be  slow  to  interfere  with  the 
Judge's  discretion,  it  yet  has  power  to  do  so  when  any  real  injury  has  been 
done  by  either  his  refusal  to  allow  an  amendment  or  his  granting  leave  for 
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that  purpose  in  cases  where  leave  should  not  hare  been  given  (Brennan  v. 
Howard,  1  H.  &  N.  138  ;  Davis  v.  Reeve*,  5  Ir.  C.  L.  R.  533,  535).  And  in 
such  cases  where  the  Judge  refuses  to  amend,  there  in  nothing  to  preclude 
the  party  aggrieved  from  making  a  substantive  application  to  the  Court  for 
leave  to  amend  {Wilkin  v. Reed,  15  C.'B.  192,  200).  Jt  may,  however,  be 
doubted  whether  (he  Court  possesses  the  power  to  amend  in  this  manner  a 
misjoinder  or  nonjoinder  of  parties  {Robson  v.  Doyle,  3  E.  &  B.,  396).  In 
Crawford  v.  Cocks,  6  Ex.  287,  the  Court  under  the  circumstances  of  the 
case  allowed  the  plaintiff,  who  had  been  nonsuited,  to  amend  by  striking  oat 
the  names  of  two  of  the  defendants,  and  directed  a  new  trial. 
Terms  of  The  terms  on  which  the  amendment  will  be  allowed  are  in  the  discretion 

amendment,  of  the  Judge  at  the  trial,  and  his  decision  upon  the  point  will  not  in  general 
be  reviewed  by  the  Court  (Tomtiiuon  v. Bollard,  4 Q.  B.  642).  The  amend- 
ment ought  to  be  made,  so  that  no  additional  expense  be  thrown  on  the  de- 
fendant ;  and  if  the  defendant  pays  at  once  the  sum  claimed  under  the 
amended  summons  or  plaint,  and  it  appears  that  he  never  contested  the 
plaintiff's  right  thereto,  he  will  be  entitled  to  bis  costs  from  the  time  he 
might  have  paid  money  into  Court;  secvs  if  he  defends  the  action  {Smith  v. 
Br  an  dram }  2  M.  &  G.  250). 
When  When  an  application  is  made  at  the  trial  to  amend  a  misjoinder  or  non- 

amendment    joinder  of  plaintiffs,  the  power  of  the  Judge  is  derived  under  this  section,  and 
iatobemade.   not  under  section  231,  post.     The  application  should  therefore  be  made  and 
disposed  of  at  the  trial,  i.  e.  before  verdict,  and  not  afterwards  (Rnbson  v. 
Doyle,  3  E.  &  B.  396 ;  Holden  v.Ballantyne,  29  L.  J.  Q.  B.  148 ;  Wickens 
Steele,  2  C.  B.  N.  S.  488). 
As  to  what  amendment  will  be  allowed  see  supra,  note  (e). 

Uponnotioe  87.  ^n  case  8Ucn  notice  be  given  by  the  defendant  of  the 
of  ncmjoin-  nonjoinder  of  a  person  as  co-plaintiff,  the  plaintiff  shall  be  at 
tiffi?j>TOceod-  liberty  to  enter  a  side-bar  order,  to  amend  the  summons  and 
amendeJbi5  pla*n**  an(*  otner  proceedings,  by  adding  the  name  or  names 
&  16  Vict,  of  the  person  or  persons  named  in  such  notice,  and  to  pro- 
ceed in  the  action,  on  payment  of  the  costs  of  and  occasioned 
by  such  amendment  only;  and  in  such  case  the  defendant 
shall  be  at  liberty  to  plead  de  novo  when  he  has  pleaded 
already,  and  shall  have  four  days  from  the  service  of  the 
notice  of  such  amendment  for  the  purpose  of  pleading  as 
aforesaid  («). 


C.  76,  8  36. 


How  amend-       W  When  an  amendment  is  made  under  this  section,  the  plaintiff  must 

munt  made,    file  a  consent  in  writing  of  the  party  or  parties  whose  name  or  names  is,  or 

are  to  be,  added,  together  with  an  affidavit  of  the  handwriting,  and  give 

notice  theieof  to  the  defendant,  nnless  the  filing  of  such  consent  be  dispensed 

with  by  order  of  the  Court  or  a  Judge;  4rst  G.  O.  1854. 

The  payment  of  the  costs  of,  and  occasioned  by,  the  amendment  being 
made  a  condition  precedent  to  the  amendment,  the  plaintiff  should  have  the 
defendant's  costs  taxed,  and  pay  or  tender  them  to  the  defendant,  otherwise 
his  proceeding  in  the  action  would  be  irrregular  {Levy  v.  Drew,  5  D.  &  L. 
3°7)- 
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88.  Upon  any  objection  for  nonjoinder  of  a  defendant  being  Proceeding* 
taken  by  plea  of  abatement  (/),  or  by  motion  to  the  Court  finder  of" 
in  consequence  of  such  nonjoinder,  it  shall  be  competent  to  ^j^^i 
the  plaintiff  to  show  that  such  person  so  omitted  is  not  a  3&4Yict?c. 
necessary  party,  or  is  not  resident  within  the  jurisdiction  of  3&4%Jm.  4 
the  Court  (g),  or  has  been  discharged  by  bankruptcy   or  0.42,88.8,9! 
insolvency,  or  that  the  Statute  of  Limitations  would  be  a  bar 
to  any  action  against  him. 

(f)  A  plea  in  abatement  for  nonjoinder  of  a  party  cannot  be  filed  without  what  plea  in 
the  leave  of  the  Court,  section  84,  ante.     The  plea  in  such  a  case,  if  leave  to  abatement 
plead  it  be  given,  should  mention  the  names  of  all  the  persons  who  have  sllould  8tate- 
not  been  joined,  so  that  the  plaintiff  may  have  a  better  writ.    And  if,  therefore, 
upon  an  issue  taken  upon  a  plea  in  abatement  it  appears  that  others  besides 
those  named  in  the  plea  were  also  co-contractors  the  plaintiff  is  entitled  to  a 
verdict  (Crellin  v.  Calvert,  14  M.  &  W.  1 1).     It  should  also  aver  that  they 
are  still  living.     By  the  provisions  of  the  above  section,  moreover,  the  plea 
cannot  be  successfully  pleaded  if  the  person  so  omitted  is  not  resident  within 
the  jurisdiction,  or  has  been  discharged  by  bankruptcy  or  insolvency,  or  if 
the  statute  of  limitations  would  be  a  bar  to  an  action  against  him  ;  and 
where  there  are  several  joint  contractors  it  will  be  a  good  answer  to  the  . 
plea  to  show  ihat  one  of  the  joint  contractors  is  resident  out  of  the  jurisdic- 
diction  (Jo!l  v.Qinton,  4  C.  B.  249).     Under  3  &  4  Vict.  c.  105,  a.  37,  the 
affidavit  veii Tying  the  plea  should  have  stated  the  residence  of  the  party 
omitted.     The  section  in  question  has,  however,  been  repealed  by  the  pre- 
sent Act. 

By  1 1  G.  4,  &  1  W.  4,  c.  68,  s.  5,  in  an  action  against  a  coach  pro- 
prietor or  common  carrier  for  lo«s  or  injury  to  any  parcel,  package,  or  person, 
no  plea  in  abatement  can  be  filed  for  the  nonjoinder  of  a  co- proprietor. 

A  plea  in  abatement  for  nonjoinder  must  be  verified  by  affidavit  pur-  Must  be 
suant  to  6  Anne,  c.  10,  s.  11  lr.;  and  by  the  44th  G.  O.  1854,  the  ▼«*fled- 
affidavit  must  be  annexed  to  the  pleading  and  entitled  in  the  cause.  The 
whole  matter  of  the  plea  must  be  verified  by  the  affidavit  (Odell  v.  Raymond, 
1  Fox  &  Sm.  214)  and  in  case  the  plea  is  not  verified  in  the  proper  manner 
the  plaintiff  may  apply  to  the  Court  for  leave  to  mark  judgment  (Coleman  v. 
Grady,  Smythe,  155). 

A  plea  in  abatement  of  the  coverture  of  the  defendant  is  not,  it  would  Pica  of  co- 
appear,  a  plea  in  abatement  for  nonjoinder  within  the  meaning  of  the  above  verture- 
section  (Jones  v.  Smith,  3  M.  &  W.  526).  It  may,  therefore,  be  pleaded 
without  leave,  but  it  must  be  verified  pursuant  to  the  6th  Anne,  c.  10, 
a.  1 1,  lr.  Such  a  plea  must,  moreover,  be  pleaded  by  a  married  woman 
in  person,  as  she  cannot  appoint  an  attorney  (Bergin  v.  Burke,  4  lr.  G. 
L.R.90). 

If  the  defendant  applies  for  leave  to  plead  a  plea  in  abatement  of 
the  nonjoinder  of  a  party  as  a  defendant,  it  will  in  general  be  prudent  for 
the  plaintiff  to  amend  pursuant  to  the  next  section,  see  note  (y),  p.  89,  ntpra, 
and  it  will  be  also  observed  that  if  the  plaintiff  takes  issue  upon  such  a  plea, 
and  the  plea  is  proved,  there  can  be  no  amendment  at  the  trial,  inasmuch  as 
there  is  no  provision  in  the  Act  authorising  an  amendment  of  a  nonjoinder  of 
defendants  at  the  trial  (Garrard  v.Giubclci,  11  C.  B.,  N.  S.  616;  13  C.  B., 
H.  S.  832). 
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(g)  If  the  party  omitted  be  within  the  jurisdiction,  merely  for  a  temporary 
purpose,  and  is  not  actually  residing  in  it,  the  nonjoinder  cannot  be  pleaded 
in  abatement ;  and,  on  the  other  hand,  the  nonjoinder  may  be  pleaded  if 
the  party  be  absent  abroad  for  a  merely  temporary  purpose.  The  word  re- 
sidence is  to  be  understood  as  meaning  the  domicile  or  home  of  the  party 
(Lambe  v.  Smythe,  15  M.  &  W.  433). 

89.  In  any  action  on  contract  where  the  nonjoinder  of  any 
person  or  persons  as  a  co-defendant  or  co-defendants  has  been 
objected  to  by  notice  or  plea  of  abatement,  the  plaintiff  shall 
be  at  liberty  to  enter  a  side-bar  order  to  amend  the  writ  of 
summons  and  plaint  by  adding  the  name  or  names  of  the 
person  or  persons  named  in  such  notice  as  joint  contractors 
(A),  and  to  serve  the  amended  writ  upon  the  person  or  per- 
sons so  named  in  such  notice  (t),  and  to  proceed  against  the 
original  defendant  or  defendants,  and  the  person  or  persons 
so  named  in  such  notice,  provided  that  the  date  of  such 
amendment  shall,  as  between  the  person  or  persons  so  named 
in  such  notice  and  the  plaintiff,  be  considered  for  all  purposes 
as  the  commencement  of  the  action  (j). 

(A)  The  plaintiff  need  not  adopt  this  course  unless  be  wishes  to  do  so  ;  if, 
however,  he  does  not,  leave  will  be  given  to  the  defendant  to  plead  in  abate- 
ment (Donrgan  v.  Lyons,  Jr.  R.  1  C.L  323). 

(i)  If  the  writ  has  been  filed  before  amendment,  it  cannot  be  taken  off  the 
file  for  the  purpose  of  serving  the  defendants  added  by  amendment,  and  the 
side-bar  order  giving  leave  to  amend  should  provide  that  service  of  an 
attested  copy  of  the  writ  as  amended  upon  the  parties  named  should  be 
deemed  good  service  (Conolly  v.  Evans,  7  Ir.  Jur.  O.  8.  182). 

(J)  When  the  summons  and  plaint  is  amended  under  this  section  by  adding 
a  new  defendant,  the  defendant  so  named  may  stay  proceedings  against  him- 
self by  payment  of  the  debt  and  costs  within  six  days  of  the  service  upon 
him,  pursuant  to  the  7  G.  O.  1854  (Meusom  v.  Mountcastle,  1  F.  &  F.  721); 
and  it  would  appear  that  the  payment  will  operate  to  stay  all  proceedings  in 
the  action. 

90.  In  all  cases  after  such  notice  of  objection  or  plea  in 
abatement  in  respect  of  the  nonjoinder  of  a  party  as  defend- 
ant, and  amendment  in  pursuance  thereof,  if  it  shall  appear 
upon  the  trial  of  the  action  that  the  person  or  persons  so 
named  in  such  notice  was  or  were  jointly  liable  with  the 
original  defendant  or  defendants,  the  original  defendant  or 
defendants  shall  be  entitled,  as  against  the  plaintiff,  to  the 
costs  of  such  notice  and  amendment  ;  but  if  at  such  trial  it 
shall  appear  that  the  original  defendant  or  any  of  the  original 
defendants  is  or  are  liable,  but  that  one  or  more  of  the  per- 
sons named  in  such  notice  is  or  are  not  liable  as  a  contracting 
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party  or  parties,  the  plaintiff  shall  nevertheless  be  entitled  to 
judgment  against  the  other  defendant  or  defendants  who  shall 
appear  to  be  liable,  and  every  defendant  who  is  not  so  liable 
shall  have  judgment,  and  shall  be  entitled  to  his  costs  as 
against  the  plain  tiff,*  who  shall  be  allowed  the  same,  together 
with  the  costs  of  the  notice  and  amendment,  as  costs  in  the 
cause  against  the  original  defendant  or  defendants  who  shall 
have  so  objected  to  the  nonjoinder  of  such  person  :  provided 
always,  that  any  such  defendant  who  shall  have  so  objected 
shall  be  at  liberty  on  the  trial  to  adduce  evidence  of  the  lia- 
bility of  the  defendants  named  by  him  in  such  notice  (£). 

Ut)  See  as  to  the  construction  of  this  section ,  Cazneau  v.  Morriee  and  others,  How  o06*8  to 
25  L.  J.  Q  B.  1 26.  In  that  case  the  plaintiff  added  two  new  defendants  after  a  **  borne* 
plea  in  abatement  had  been  pleaded.  The  original  defendant  thereupon  paid 
a  sum  of  money  into  Court  in  full  of  the  plaintiff's  demand,  and  the  new 
defendants  pleaded  never  indebted.  The  jury  found  that  the  sum  paid  in 
was  sufficient,  and  that  the  new  defendants  were  jointly  liable  with  the  origi- 
nal defendant,  and  it  was  held  that  the  original  defendant  was  entitled  to  the 
costs  of  the  plea  in  abatement  and  of  the  amendment,  and  also  to  the  general 
costs  of  the  cause  and  of  the  trial ;  and  further,  that  the  plaintiff  was  not 
entitled  to  any  costs  as  against  the  new  defendants. 

91.  It  shall  be  lawful  for  the  Court  or  a  Judge  in  the  case  Misjomder 
of  the  joinder  of  too  many  defendants  in  any  action  on  con-  tntsm&y' 
tract  (J)y  at  any  time  before  the  trial,  to  order  that  the  name  or  be  amended 
names  of  one  or  more  of  such  defendants  be  struck  out,  if  it  the  trial. 
shall  appear  to  such  Court  or  Judge  that  injustice  will  not  be  Jf  w,  s?  87.ct 
done  by  such  amendment ;  and  the  amendment  shall  be  made 
upon  such  terms  as  the  Court  or  Judge  by  whom  such  amend- 
ment is  made  shall  think  proper  (m)  \0  and  in  case  it  shall 
appear  at  the  trial  of  any  action  on  contract  that  there  has 
been  a  misjoinder  of  defendants,   such  misjoinder  may  be 
amended,  as  a  variance,  at  the  trial,  in  like  manner  as  the 
misjoinder  of  plaintiffs  has  been  herein-before  authorized  to 
be  amended,  and  upon  such  terms  as  the  Court,  or  Judge  or 
other  presiding  officer,  by  whom  such  amendment  is  made, 
shall  think  proper  (»). 

(t)  Under  this  section  the  misjoinder  of  defendants  in  an  action  of  con-  Misjoinder 
tract  may  be  amended.     No  provision  is  made  for  a  misjoinder  of  defendants  J^tltoJlJf 
in  an  action  of  tort,  inasmuch  as  such  a  misjoinder  was  not  fatal  previous  to  action  of 
the  passing  of  the  Act.     In  such  cases  it  is  open  to  the  plaintiff  to  enter  a  tort. 
nolle  prosequi  as  to  a  defendant  wrongly  joined  at  any  time  before  the  trial, 
and  if  a  misjoinder  of  defendants  in  an  action  of  tort  appears  at  the  trial  the 
only  result  would  be  that  the  party  wrongly  joined  would  be  entitled  to  a 
verdict,  while  the  plaintiff,  on  the  other  hand,  would  be  entitled  to  a  verdict 
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against  the  other  defendants.  In  Thompson  v.  Kelly >  ia  Ir.  C  L.  R.  A  p.  50, 
where  the  action  was  brought  for  trespass  against  several  defendants,  one  of 
whom  had  not  been  served,  the  plaintiff  was  allowed  to  amend  his  summons 
and  plaint  by  striking  oat  the  name  of  the  defendant,  on  whom  the  writ  had 
not  been  served. 

There  is  no  provision  in  the  statute  as  to  amending  a  nonjoinder  of  a  defend- 
ant at  the  trial,  and  such  a  defect  cannot  be  amended  (Garrard  v.  Gt«c- 
belei,  1 1  C.  B.  N.  8.  616 ;  13  C.  B.  N.  S.  832).  In  one  case,  however,  where 
the  person  served  and  sued  was  so  served  and  sued  through  mistake  for  an- 
other, the  Judge  at  the  trial  allowed  a  verdict  to  be  entered  up  against  the 
person  intended  to  be  sued,  on  the  ground,  apparently,  that  the  mistake  only 
amounted  to  a  misnomer  (Podmore  v.  Schmidt,  17  C.  B.  N.  8.  725). 

(m)  When  a  defendant  in  an  action  of  contract  is  struck  out  at  the  in- 
stance of  the  plaintiff,  the  other  defendant  will  in  general  be  allowed  to  plead 
in  abatement,  if  so  advised  (Coicbum  v.  Wearing  9  Ex.  207).  As  to  the 
costs  of  the  several  parties,  in  case  a  defendant  is  struck  out,  seeJacAson  v. 
Nunn,  4  Q.  B.  209 ;  and  see  further  as  to  the  terms,  &c,  of  amendment, 
supra,  notes  (c)  and  (<f). 

(n)  Under  this  part  of  the  section  the  Judge  at  the  trial  has  power  to 
strike  out  the  name  of  a  defendant  in  an  action  of  contract  who  has  been 
improperly  joined.  The  power  so  conferred  has  been  exercised  in  a  case 
where  one  of  seven  co-defendants  had  suffered  judgment  by  default,  and  the 
application  was  to  strike  out  the  names  of  two  of  those  who  had  appeared 
{Johnson  v.  Ooslett,  18  C.  B.  728)  ;  and  conversely  the  name  of  a  defendant 
who  has  already  suffered  judgment  by  default,  has  been  struck  out  (GV^tr* 
v.  Humphreys,  4  E.  &  B.  85 1) ;  and  see  further  as  to  striking  out  a  defendant 
wrongly  joined,  Cooper  v.  Sanders,  1  F.  &F.  13;  Mulfordv.  Griffin,  ib.  145; 
Bobinsonv.  Budkins,  26  L.  J. Ex.  56.  Where,  however,  a  defendant  has  been 
joined,  not  by  mistake,  butintentionally,  and  with  the  deli  berate  purpose  of  trying 
to  fix  him  with  liability,  it  has  been  held  that  the  section  does  notapplv  (  Wick- 
ens  v.  Steel,  2  C.  B.  N.  8.  488  ;  Eolden  v.  Ballcnlyne,  29  L.J.  Q.B.  148). 
The  application  for  leave  to  amend  must  be  made  at  the  trial.  It  may  be 
made  after  the  plaintiff's  case  has  closed  ( [Salter  v.  Burnaby,  1  F.  &F.  138), 
but  it  cannot  be  made  after  the  jury  have  decided  the  question  of  liability  by 
their  verdict  (Bobson  v.  Doyle,  3  E.  &  B.  396 ;  Wickens  v.  Steel,  ubi  svpra). 
When,  however,  the  Statute  of  Limitations  would  have  been  an  answer  to  a 
fresh  action,  the  Court,  under  the  circumstances,  allowed  an  amendment  to 
be  made  after  the  trial  and  directed  a  new  trial  (Crawford  v.  Cocks,  6  Ex. 
287). 

As  to  the  power  of  the  Court  to  review  the  decision  of  the  Judge  at  the 
trial,  in  giving  or  refusing  leave  to  amend,  and  as  to  other  matters  connected 
with  amendments  made  at  the  trial,  see  ante,  sect.  86,  note  (d). 

As  to  the  costs  of  a  defendant  struck  out  at  the  trial,  see  Bedway  v. 
Webber,  13  C.  B.  N.  a  254. 

And  for  the  determination  of  questions  raised  by  consent 
without  pleading,  be  it  enacted  as  follows  : 

92.  The  parties  may,  after  writ  issued,  and  at  any  stage  of 
the  proceedings  before  judgment,  by  consent  and  order  of  a 
Judge,  state  any  question  or  questions  of  law  in  a  special  case 
for  the  opinion  of  the  Court,  without  any  further  pleading  (o). 


Digitized  by  LjOOQLC 


Special  Cases.  97 

(0)  Under  this  and  the  following  sections,  parties  who  are  interested  in  stating  a 
the  determination  of  a  question  of  law  affecting  their  rights,  may  obtain  the  question  of 
decision  of  the  Court  without  being  obliged  to  raise  the  question  upon  the  law- 
record,  or  at  the  trial  in  the  usual  manner.     Previous  to  the  act,  if  the  par- 
ties to  an  action  were  able  to  agree  upon  a  statement  of  fact,  they  might, 
pursuant  to  3  &  4  Vict,  c  105,-  s.  50  (repealed  by  the  present  act),  draw 
up  such  statement  after  issue  joined  in  the  form  of  a  special  case  for  the 
judgment  of  the  Court  without  proceeding  to  trial.      The  above  enactment 
is  an  improvement  on  this,  for  the  parties  may  now  have  a  special  case  stated 
without  any  pleading,  further  than  the  summons  and  plaint. 

There  is  no  provision  contained  in  the  present  Act,  by  which  parties  may  Question  of 
proceed  to  the  trial  of  a  question  of  fact,  affecting  their  rights  without  for-  fact. 
mal  pleadings,  although  the  English  Common  Law  Procedure  Act,  15  &  16 
Vict.  c.  76,  88.  42-45,  contains  such  a  provision.      However,  under  the 
8th  &  9th  Vict.  c.  109,  a.  19  (post,  in  the  Appendix),  whenever  a  Court 
of  Law  may  desire  to  have  any  question  of  fact  decided  by  a  jury,  it  may 
direct  an  issue ;   and  see  Ooodfellow  v.  Hunter,  9  Ir.  Jur.  N.  S.  48.     By 
section  4  of  the  C.  L.  P.  A.  1856,  moreover,  the  parties  to  any  cause  may  by 
consent  leave  to  the  decision  of  the  Court  any  issue  of  fact.     And  see  interpka- 
further  the  Interpleader  Act,  9  &  10  Vict.  c.  64,  post,  in  the  Appendix.        dor. 

In  order  that  the  parties  to  an  action  may  be  able  to  avail  themselves  of 
the  benefits  of  the  provisions  of  the  present  Act,  the  question  at  issue  between  ^  ^saT" 
them  must  be  one  of  law,  and  if  matters  of  fact  are  in  issue  between  may  be 
them,  or  the  question  of  law  to  be  decided  involves  the  determination  of  an  stated. 
issue  of  fact,  the  Court,  will  leave  the  parties  to  go  to  a  jury  (Aldridge  v.  Where  a 
Great  Western  Railway  Co^  3  M.  &  G.  5 15 ;  Price  v.  Quarrell,  12  A.  &  E.  ?S°m- 
784,  788).     In  the  former  of  those  cases  the  action  was  brought  against  a  volved. 
company  for  the  negligent  management  of  a  steam-engine,  and  the  Court, 
under  the  circumstances,  considered  that  the  facts  stated  were  not  sufficient 
to  enable  them  either  to  infer  negligence  on  the  part  of  the  defendants,  or  to 
acquit  them  thereof,  and  the  special  case  was  therefore  withdrawn.  The  Court 
may,  however,  draw  inferences  offset,  where  a  power  to  do  so  is  given  by  the 
parties  and  accepted  by  the  Court  (Doe  v.  Crisp,  8  A.  &  E.  779).     Such 
a  power  will  not,  however,  be  accepted  by  the  Court  where  there  is  conflicting 
testimony  (Brockbank  v.  Anderson,  7  M.  &  G.  295,  313;    Whitmorev. 
Claridge,  8  Jur.  N.  S.  1059).      Neither  will  the  Court  allow  a  special  case 
to  be  stated  for  the  purpose  of  determining  a  mere  speculative  question,  or  if  Where  mat- 
there  be  reason  to  believe  that  the  action  is  not  bond  fide  brought  for  the  teJLi91not  iu 
purpose  of  determining  a  matter  in  actual  present  controversy  between  the  ^^^n" 
parties  ( Kelly  v.  Molony,  4  Ir.  C.  L.  R.  41 3 ;  Anon.  4  Ir.  C.  L.  R.  2 1  o  n.),  and 
therefore  if  the  action  be  a  mere  friendly  suit,  for  the  purpose  of  obtaining 
the  opinion  of  the  Court  upon  the  true  construction  of  a  will  and  allaying 
doubts,  the  Court  will  decline  to  give  any  opinion  {Doe  v.  Duntze,  6  C. 
B.  100). 

The  parties  to  a  special  case  cannot  by  agreement  evade  the  provision  of 
the  Stamp  Acts,  and  if,  therefore,  it  is  provided  by  the  special  case  that  an 
unstamped  instrument  shall  form  part  of  the  case,  the  Court  will  order  the 
special  case  to  be  struck  out  (Nixon  v.  Albion  Marine  Insurance  Co.,  L.  R. 
2  Ex.  338). 

Where  parties  are  desirous  of  stating  a  case  for  the  opinion  of  the  Court,  How  special 
it  is  advisable  in  the  first  instance  to  agree  upon  the  form  of  it,  and  as  to  the  case  is  to  t* 
money  to  be  paid  upon  the  decision  of  it.    An  arrangement  should  also  be  8fcated' 
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come  to  as  to  whether  error  may  or  not  be  brought,  and  aa  to  the  costs  of 
the  proceedings,  see  next  section.  When  these  matters  have  been  arranged 
a  writ  should  be  issued  and  a  consent  prepared  and  signed  by  the  counsel  on 
both  sides,  upon  which,  the  Judge  before  whom  the  motion  is  moved  will 
make  an  order,  giving  the  parties  leave  to  state  the  special  case,  provided  the 
question  at  issue  is  a  proper  one  to  be  decided  in  that  manner.  As  to  the 
form  of  a  special  case,  see  Greville  v.  Gunn,  4  Ir.  C.  L.  R.  201,  where  the 
special  case  as  stated  is  set  forth.  It  should  be  signed  by  counsel  (Branchar- 
ditrk  v.  Eloery,  18  L.  J.  Ex.  381).  When  the  order  has  been  made,  the 
party  having  the  carriage  of  it  should,  pursuant  to  the  158th  G.  0.  1854, 
proceed  to  make  up  books  for  the  Judges,  and  set  down  the  case  for  argu- 
ment, in  the  same  manner  as  directed  by  the  50th  G.  0.  with  reference  to 
demurrers.  When  the  case  comes  on  to  be  argued,  the  argument  must  be 
opened  on  both  sides  by  junior  counsel  (Ellis  v.  0  Neill,  4  Ir.  C.  L.  R.  467), 
Judgment  ana*  if  tne  special  case  contains  several  questions,  the  Court  will  deliver  a 
«>n  a  special  separate  judgment  on  each  question,  as  a  general  judgment  would  be 
v.tse.  insufficient  (M'Dowell  v.  Keating,  3  Ir.  Jur.  N.  S.  20). 

Cobts.  As  to  the  costs  of  a  special  case,  in  case  no  agreement  has  been  come  to  in 

reference  to  them,  see  sect.  95,  pott. 
Amending  a       As  a  general  rule,  when  a  special  case  has  been  stated  under  this  section, 
special  case.    tne  Court  will  not  at  the  instance  of  one  of  the  parties  order  it  to  be  amtnded, 
unless  the  point  as  to  which  the  amendment  is  sought  has  been  omitted  by 
error  or  through  fraud  {Mersey  Docks  v.  Jones,  29  L.  J.  C.  P.  239  ;  JVbt- 
man  v.  Anchor  Assurance  Co.,  6  C.  B.  N.  S.  536  ;    Older shaw  y.  King,  26 
L.  J.  Ex.  384;   Pennington  v.  Cardale,  10  W.  R.  544) ;  but  see  Carpenter 
v.  Parker,  3  C.  B.  N.  S.  206,  where  the  Court  ordered  a  special  case  to  be 
amended  after  it  was  set  down  for  argument,  notwithstanding  the  opposi- 
tion of  one  of  the  parties. 
Tvathof  ^s  t0  tne  consequences  of  the  death  of  one  of  the  parties  to  a  special  case, 

t-ar tied.  see  Denison  v.  Holiday,  1  H.  &  N.  61 ;  James  v.  Crane,  15  M.  &  W.  379. 


Agreement         93.  The  parties  may,  if  they  think  fit,  enter  into  an  agree- 

m- dl^vment  rnent  in  writing,  which  shall  not  be  subject  to  any  stamp 

*  l  'n,,m>'       duty,  and  which  shall  be  embodied  in  the  said  or  any  subsequent 

i!!''.miTng  to  order,  that  error  may  or  may  not  be  brought  upon  the  judg- 

umti^p'dai  ment°f tne  Court  on  such  special  case(jp),  and  that  upon  the 

.-,  u&ie  judgment  of  the  Court   being  given  in  the  affirmative   or 

.Va.17!1'  '6'  negative  of  the  question  or  questions  of  law  raised  by  such 

special  case,  a  sum  of  money,  fixed  by  the  parties,  or  to  be 

ascertained  by  the  Court,  or  in  such  manner  as  the  Court 

may  direct,  shall  be  paid  by  one  of  such  parties  to  the  other 

of  them,  either  with  or  without  costs  of  the  action,  such 

agreement  to  be  filed  in  the  Master's  office  within  ten  days  after 

the  making  thereof;  and  the  judgment  of  the  Court  may  be 

entered  for  such  sum  as  shall  be  so  agreed  or  ascertained, 

with  or  without  costs,  as  the  case  may  be,  and  execution  may 

issue  upon  such  judgment  forthwith,  unless  otherwise  agreed, 

or  unless  stayed  by  proceedings  in  error. 
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(p)  Where  the  order  as  drawn  up  bound  the  parlies  by  mistake  not  to 
bring  error  it  was  amended  (Olderthaw  v.  King,  26  L.  J.  Ex.  384). 

94.  In  case  it  is  not  agreed  that  error  may  not  be  brought  ]^^w^ 
upon  the  judgment  of  the  Court  upon  such  special  case,  either  upon  special 
party  may  take  such  judgment  into  a  Court  of  Error,  in  the  \?S'.,c7. 12J* 
same  manner,    and   with  all   such   proceedings  and  conse-  8- 32- 
quences,  as  to  bail,  costs,  restitution,  and  otherwise,  as  in 

the  case  of  error  brought  upon  an  ordinary  judgment,  and 
the  Court  of  Error  before  which  such  judgment  shall  be 
brought  shall  have  the  same  power  to  proceed  and  give 
judgment  upon  the  question  or  questions  of  law  raised  by 
the  special  case  as  the  Court  in  which  the  original  judgment 
shall  have  been  given  (q). 

(9)  As  to  proceedings  in  error  in  general,  see/wjr,  ss.  166-188. 

95.  In  case  no  agreement  shall  be  entered  into  as  to  the  f0^1^ fol~ 
costs  in  any  such  special  case,  the  costs  shall  follow  the  event,  event  unless 
and  be  recovered  by  the  successful  party,  who  shall  have  aSS^T/i& 
execution  for  the  same  (r).  is  Viet.,  c. 

N  70,  s.  4&. 

(r)  When  no  agreement  as  to  costs  has  been  entered  into,  a  plaintiff  who 
obtains  judgment  for  part  of  his  claim  is  entitled  to  the  general  costs  of  the 
cause,  and  the  defendant  is  entitled  to  deduct  any  costs  which  he  may  have 
incurred  in  respect  of  the  matter  on  which  he  has  succeeded  {Elliott  v.  Bishop, 
10  Ex.  522  ;  Gosbell  v.  Archer,  5  N.  &  M.  523).  As  to  the  coats  in  case 
error  is  brought,  see  S.  0.  1  Jur.  N.  S.  808. 

With  respect  to  judgment  by  default  and  to  judgment  on  Judgment 
demurrer  for  the  plaintiff,  and  the  mode  of  ascertaining  the  y  d*f™lt- 
amount  to  be  recovered  thereupon : 

96.  No  rule  to  compute  shall  be  necessary  or  used;  but  ^JJiVmtv*" 
where  the  plaintiff 's  claim  is  for  a  debt  or  liquidated  demand   be  marked 
in  money,  with  or  without  interest,  arising  upon  a  contract,   demand 
express  or  implied  («),  in  default  of  such  defence  or  demur-   liquidated, 
rer  filed  within  the  time  aforesaid  by  the  defendant,  it  shall   cft.  76,  so".' 
be  lawful  for  the  plaintiff,  on  filing  an  affidavit  of  the  service  27> 92  * ,JJ- 
of  the  writ  of  summons  and  plaint  in  the  manner  herein- 
before prescribed,  or  of  such  substituted  service  as  may  be 
authorized  as  aforesaid,  and  of  the  notice  of  filing  the  sum- 
mons and  plaint,  if  any,  and  certificate  of  no  defence  filed  (£), 

to  sign  final  judgment  in  the  Form  No.  4,  in  the  Schedule  13, 
to  this  Act  annexed,  on  which  judgment  no  proceeding  in 
error  shall  lie  («),  for  any  principal  sum  not  exceeding  the 
sum  claimed  by  the  said  writ,  with  legal  interest  thereon  ft'), 

h2 
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and  a  sum  for  costs  (w),  to  be  fixed  by  the  Taxing-Master  of 
the  said  superior  Courts,  subject  to  the  approval  of  the 
Lord  Chief  Justice  of  the  Queen's  Bench,  and  the  other  two 
Chief  Judges  of  the  said  Courts,  unless  the  plaintiff  claims 
more  than  such  fixed  sum,  in  which  case  the  costs  shall  be 
taxed  in  the  ordinary  way;  but  no  costs  of  such  taxation 
shall  be  allowed  unless  the  costs  so  taxed  shall  exceed  .the 
sum  so  settled  and  approved  of;  and  the  plaintiff  may,  upon 
such  judgment,  issue  execution:  provided  always,  that  it 
shall  be  lawful  for  the  Court  or  a  Judge  to  let  in  the  defend- 
ant to  defend  upon  such  terms  as  to  such  Court  or  Judge 
shall  seem  proper  (#). 
What  U  a  li-  (5)  A  "  liquidated  demand  in  money"  means  such  an  one  as  the  plaintiff 
maud!**1  de-  can  by  calculation  ascertain  the  amount  of  C  Cullen  v.  Moron,  2  Ir.  Jur.  N.  S. 
28,  per  Greene,  B.) ;  and  accordingly  a  plaintiff  is  entitled  under  the  above 
section  to  maik  a  final  judgment  by  default,  not  only  in  the  class  of  actions 
in  which  before  the  passing  of  the  Act  a  rule  to  compute,  or,  as  it  was  com- 
monly called,  an  order  to  tot,  might  have  been  obtained,  but  also,  in  actions 
for  liquidated  money  demands,  which,  though  not  technically  actions  of  debt, 
yet  the  basis  having  been  first  ascertained  by  the  confession  of  the  defend- 
ant, the  amount  is  mere  matter  of  calculation  (Connolly  v.  Teeling,  12  Ir.  C. 
L.  R.  Ap.  29,  per  Fizgerald,  /.).  Thus  where  an  action  is  brought  against 
a  surety  upon  a  guaiantee,  the  plaintiff  is  entitled  to  mark  a  final  judgment 
under  this  section,  whenever  the  claim  against  the  principal  is  in  respect  of 
a  liquidated  demand;  see  15  &  16  Vict.  c.  76,  s.  25.  An  action  upon  a  judg- 
ment is  an  action  for  a  liquidated  demand  in  money  "arising  upon  a  contract" 
within  the  meaning  of  the  present  section  (Hodsoll  v.  Baxter,  E.  B.  &  E. 
884);  and  see  the  Statute  31  &  32  Vict.  c.  54  (post,  in  the  Appendix),  as 
to  obtaining  execution  in  this  country  upon  an  English  or  Scotch  judgment. 
Where  an  action  is  brought  to  recover  a  penalty  given  by  Statute,  the 
plaintiff  is  entitled  mark  a  final  judgment  in  case  of  default  (APDermolt  v. 
Sullivan,  Ir.  R.  2  C.  L.  312). 

On  the  other  hand,  where,  upon  referring  to  the  bill  of  particulars,  it  is 
found  that  it  contains  claims  which  cannot  be  taken  to  have  been  admitted 
by  nildicit  matters  of  controversy  as  to  the  amount  of  which  a  dispute  may 
exist,  the  judgment  will  be  interlocutory  only  in  the  first  instance.  Thus, 
where  the  demand  is  in  the  nature  of  a  quantum  meruit,  as,  for  instance,  for 
work  and  labour  for  which  no  fixed  sum  has  been  agreed  to  be  paid,  and 
the  amount  of  which  cannot  therefore  be  arrived  at  by  numerical  calculation, 
the  plaintiff  is  only  entitled  to  mark  an  interlocutory  judgment;  and  if  a 
final  judgment  be  marked  it  will  be  set  aside  (Connolly  v.  Teeling,  12  Ir. 
C.  L.  R.  Ap.  29  ;  Began  v.  Began,  4  Ir.  L.  T.  136).  In  such  a  case  the 
section  applicable  is  not  the  present  one,  but  the  98th.  post.  On  the  same 
principle  when  an  action  is  brought  to  recover  the  amount  of  a  bill  of  costs, 
the  plaintiff  is  only  entitled  to  an  interlocutory  and  not  to  a  final  judgment 
(Short al  v.  Farrel'l,  Ir.  R.  3  C.  L.  506),  with  which  compare  Cullen  v. 
Mot  an,  2  Ir.  Jur.  N.  S.  28.  In  the  case  of  an  ordinary  action  on  a  bill  of 
exchange,  the  plaintiff  cannot  include  in  the  amount  for  which  he  marks 
a  final  judgment  by  default,  the  expenses  of  noting  (Bogersr,  Bunt,  10  Ex. 
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47-0*  A*  to  recovering  these  expenses  when  the  action  is  brought  under 
the  Summary  Procedure  on  Bills  of  Exchange  Act,  see  24  &  25  Vict.  c. 
43,  sect.  5,  pott,  in  the  Appendix.  And  as  to  the  cases  in  which  the  plaintiff 
may  include  interest  in  the  amount  for  which  he  marks  a  final  judgment, 
see  note  (»)  infra. 

The  result  of  the  authorities  would,  therefore,  appear  to  be,  that  a  final 
judgment  by  default  can  only  be  marked  in  those  cases  where  the  amount  of 
the  claim  has  been  already  ascertained,  or  agreed  upon  between  the  parties, 
or  where  the  agreement  or  contract  under  which  the  claim  arises  is  such 
that  the  ascertainment  of  the  amount  involves  a  mere  arithmetical  calcula- 
tion, as,  for  instance,  in  the  case  of  a  sale  of  shop  goods. 

If  the  indorsement  of  particulars  contains  a  sinyle  item  not  coming  within 
the  words  of  the  section,  a  final  judgment  including  the  particular  item  will 
be  irregular  (Connolly  v.  Teeling,  Rogers  v.  Hunt,  ubi  supra). 

(t)  The  92nd  G.  0. 1854,  requires,  in  addition,  that,  before  any  judgment  Affidavit  of 
by  default  shall  be  marked  under  this  or  the  next  section,  an  affidavit  spe-  debt 
cifying  the  sum  actually  due  shall  be  filed. 

(«)  Although  the  section  provides  that  error  shall  not  lift  upon  any  judg-  Judgment 
raent  marked  as  above,  yet,  if  a  judgment  by  default  be  marked  against  an  jjjjj^"1  *" 
infant,  to  whom  no  guardian  has  been  appointed,    the  judgment  would 
appear  to  be  irregular  (Jarman  v.  Lucas,  15  C.  B.  N.  S.  474) ;    and  see 
M>  Master  v.  M'Assey,  9  Ir.  C.  L.  R.  Ap.  1 2;  Green  v.  Copland,  Bl.  D.  &  O. 
no,  secL  122,  post,  and  ante,  p.  48,  note  (6). 

Where  a  married  woman  sued  as  &  feme  sole,  pleaded  coverture,  and  no 
evidence  being  offered  at  the  trial  in  support  of  the  plea,  a  verdict  was  found 
against  her,  and  she  was  afterwards  arrested  on  a  ca.  sa.,  it  was  held  that  she 
was  not  entitled  to  her  discharge  (Poole  v.  Canning,  L.  R.  2  C.  P.  241). 

(v)  The  interest  contemplated  by  the  present  section,  and  for  which  a  When  a  final 
final  judgment  by  default  may  be  marked,  is  interest  payable  under  a  con-  Judgment  by 
tract  express  or  implied,  and  not  interest  which  a  jury  might  award  as  unli-  indud©™* 
quidated  damages;   and  if  a  plaintiff  includes  in  the  amount  for  which  he  terest. 
marks  a  judgment,  under  the  present  section,  a  sum  for  interest  to  which  he 
U  not  entitled  by  contract  as  above,  the  judgment  will  be  set  aside  (Rodway 
v.  Lucas,  1  Jur.  N.  S.  429,  311). 

As  a  geueral  rule,  where  the  contract  between  the  parties  is  silent  as  to 
interest,  it  cannot  at  common  law  be  recovered  either  as  debt  or  damages  ; 
and  it  is  no  ground  of  exception  to  this  rule  that  the  instrument  is  in  writing 
{Page  v.Newman,  9  B.  &  C.  378),  or  that  a  day  is  fixed  for  payment 
{Gordon  v. Swan,  12  East,  419),  or  that  the  contract  is  under  seal,  see  Big ■ 
pins  v.  Sargent,  2  B.  &  C.  348,  35 1 .  An  agreement  to  pay  interest  will, 
however,  be  implied  in  the  case  of  a  bill  of  exchange  or  promissory  note,  or 
other  negotiable  instrument,  from  the  time  at  which  it  becomes  due.  Interest 
may  also  become  payable  according  to  the  course  of  dealing  between  the  parties 
(Bruce  v.  Hunter,  3  Camp.  467).  And  see  further  as  to  when  interest  may 
be  recovered,  Leake  on  Contracts,  p.  584, 

By  3  &  4  Vict.  c.  105,  sect.  53,  it  is  enacted,  "that  upon  all  debts  or 
rams  certain,  payable  at  a  certain  time  or  otherwise,  the  jury,  on  the  trial  of 
any  issue  or  on  any  inquisition  of  damages,  may,  if  they  shall  think  fit,  allow 
interest  to  the  creditor  at  a  rate  not  exceeding  the  current  rate  of  interest 
from  the  time  when  such  debts  or  sums  certain  were  payable,  if  such  debts 
or  sums  be  payable  by  virtue  of  some  written  instrument  at  a  certain  time, 
or  if  payable  otherwise  than  from  the  time  when  demand  of  payment  shall 
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have  been  made  in  writing,  so  as  such  demand  shall  give  notice  to  the 
debtor  that  interest  will  be  claimed  from  the  date  of  such  demand  until  the 
term  of  payment;  provided  that  interest  shall  be  payable  in  all  cases  in 
which  it  is  now  payable  by  law ;  and  provided  also  that  such  interest  so  to 
be  allowed  by  such  jury  shall  not  be  allowed  for  any  period  exceeding  six 
years."  And  by  sect  54  of  the  same  Act,  it  is  provided  that  the  jury  may 
give  damages  in  the  nature  of  interest  in  actions  of  trover  or  trespass  to 
good9,  or  in  actions  upon  policies  of  assurance. 

Where  a  party  is  entitled  to  interest  under  this  enactment  he  cannot  mark 
a  final  judgment  by  default  for  it  (Rodiray  v.  Lucas,  nbi  supra).  In  cases 
where  a  party  is  entitled  to  interest  upon  the  sum  recovered  under  a  contract, 
'  express  or  implied,  the  plaint  need  .not,  it  would  seem,  include  a  count  for 
interest;  it  will  be  sufficient  if  prayed  for  by  the  prayer  for  judgment 
(  Walkington  v.  Greer,  8  Ir.  Jur.  N.  S.  239). 

rn»tK  of  final      (w)  The  sum  for  costs  pursuant  to  the  section  has  been  fixed  by  the  G. 

judgment.        q8   of  Feb    ,  ftnd  Feb  ^  ^^  which  ^  ppgt 

setting  («)  When  a  judgment  has  been  regularly  marked,  the  Court  may,  not- 

aside  a  judg-  withstanding,  in  the  exercise  of  its  discretion  set  it  aside  upon  terms.     In 
incut.  order  to  induce  the  Court  to  do  so,  however,  it  is  necessary  that  the  defend- 

ant should  make  an  affidavit  of  merits,  and  some  explanation  should  more- 
V  hn{  afl^a-  over  be  given  as  to  why  he  neglected  to  plead.  The  affidavit  should  in 
state."  general  disclose  merits,  and  it  is  not  sufficient  to  swear  to  them  generally, 

as  in  a  common  affidavit  of  merits  (  Whiley  v.  Whiley,  4  C.  B.  N.  S.  653), 
although  there  are  cases  in  which  the  common  affidavit  has  been  held  to  be 
iiia.le.  t0  8uffic',ent  (Murphy  v.  Nugent,  6  Ir.  Jur.  O.  S.  280 ;  Warrington  v.  Leake, 
11  Ex.  304).  The  affidavit  should  be  made  either  by  the  defendant 
himself,  or  by  some  person  who  has  such  a  connexion  with  the  cause  as 
acquaints  him  with  its  merits,  and  this  must  appear  upon  the  face  of  the 
Terms.  affidavit  {Daniel  v.  Dalton,  Hay  &  Jon.  346  ;  Jones  v.  Mills,    1   Law  Rec. 

N.  S.  46;  Rowbottom  v.  Dupree,  5  Dowl.  557).    The  judgment,  moreover, 
will  generally  be  set  aside  only  on  the  terms  of  the  defendant  paying  the 
costs  of  the  application  (see,  however,  Reddy  v.  Dalton,   10  Ir.  Jur.  N.  S. 
398),  pleading  forthwith,  and  taking  short  notice  of  trial  if  necessary;   and 
if  a  trial  has  been  lost,  the  defendant  may  be  ordered  to  bring  the  amount  of 
the  judgment  into  Court. 
Where  judpr-        On  the  other  hand,  when  the  judgment  has  been  marked  irregularly  or 
iurly  marked!  m^fide,  and  the  application  to  set  it  aside  is  made  within  a  reasonable 
time,  no  affidavit  of  merits  is  in  general  necessary  (Lenehan  v.  Earl  of 
Bnntry,  4  Ir.  L.  R.  274;  Martin  v.  William*,  Ir.  R.  3  C.  L.  5).    A  judgment 
will  of  course  be  set  aside  if  the  service  of  the  summons  and  plaint  was  de- 
fective, ante,  p.  27.     And  see  further  as  to  setting  aside  a  judgment  on  the 
grounds  of  irregularity,  Ch.  Ar.  Pr.  12th  Ed.  p.  986,  and  as  to  setting  aside 
c^wlin«f°"      a  JU(*Kment  marked  against  an  infant  supra,  note  (t>).    A  judgment  marked 
stawd.  while  the  proceedings  are  stayed  is  of  course  irregular,  and  will  be  set  aside. 

iviidinj?  a  The  service  of  a  notice  of  motion  by  the  defendant  does  not  as  a  general  rule 
motion!*  operate  as  a  stay  of  proceedings.  According  to  the  practice  in  England, 
however,  if  a  summons  be  taken  out,  and  it  be  part  of  the  application  that 
further  proceedings  be  stayed,  or  the  application  relates  to  the  time  or  mode 
of  taking  the  next  step,  as  for  instance  an  application  to  strike  out  a  count, 
the  summons,  provided  it  be  bond  fide  taken  out  (Bebb  v.  Wales,  5  Dowl. 
458),  operates  as  a  star,  Ch.  Ar.  Pr.  12th  Ed.  p.  1601.    In  such  cases, 
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however,  the  summons  operates  as  a  stay  from  the  time  at  which  it  is  attend- 
able,  and  not  from  the  time  at  which  it  was  taken  out  {Morris  v.  Hunt,  2  B.  k  • 
Aid.  355  ;  Bedford  v.  Eadie,  6  Taunt.  240).  And  see  Carroll  v.  Kennedy,  2  Ir. 
Jur.  N.  S.  7.  The  64th  section  of  the  present  Act  provides,  it  will  be  seen, 
that  neither  a  demand,  notice  of  motion,  or  even  the  order  of  the  Court  for 
the  production,  &c.  of  documents  shall  operate  as  a  stay  of  proceedings,  unless 
a  special  order  shall  be  made  by  a  Judge  to  that  effect.  By  the  54th  G.  O. 
1854,  (which  see)  it  is  also  provided  that  the  service  of  any  notice  relative  to 
the  giving  security  for  costs  shall  not  operate  as  a  stay  of  proceedings. 

If,  however,  a  judgment  be  marked  pending  a  notice  of  motion  upon  which 
the  defendant  afterwards  succeeds,  the  judgment  will  be  set  aside  {Carroll  v. 
Kennedy,  ubi supra;  Stewart  v.  Ballance,  10  Ir.  C.  L.  R.  Ap.  1). 

97.  In  any  action  brought  against  two  or  more  defendants,  Where  oniv 
■where  the  claim  is  for  a  debt  or  liquidated  demand  in  money,  oXULu" 
•with  or  without  interest,  as  last  aforesaid,  if  one  or  more  of  t*k«  ^ffiS*- 
such  defendants  only  shall  appear  to  defend  or  demur,  and  c.  7<j,  s.c^  ' 
another  or  others  of  them  shall  not  appear  to  defend  or 
demur,  it  shall  be  lawful  for  the  plaintiff  to  sign  judgment 
against  such  defendant  or  defendants  only  as  shall  not  have 
appeared  to  defend  or  demur,  and  before  issue  joined  against 
the  other  defendant  or  defendants  to  issue  execution  there- 
upon, in  which  case  he  shall  be  taken  to  have  abandoned  his 
action  against  the  defendant  or  defendants  who  shall  have 
defended  or  demurred;  or  the  plaintiff  may,  before  issuing 
such  execution,  proceed  against  such  defendant  or  defendants 
as  shall  have  filed  a  defence  or  demurrer,  stating,  by  way  of 
suggestion,  the  judgment  obtained  against  the  other  defend- 
ant or  defendants  who  shall  not  have  filed  a  defence  or 
demurrer,  in  which  case  the  judgment  so  obtained  against 
the  defendant  or  defendants  who  shall  not  have  taken  defence 
or  demurred  shall  operate  and  take  effect  in  like  manner  as  a 
judgment  by  default  obtained  before  the  commencement  of 
this  Act  against  one  or  more  of  several  defendants  in  an 
,  action  of  debt  before  the  commencement  of  this  Act  (y). 

(y)  A  judgment  by  default  against  one  of  two  defendants  in  an  action  ex  Judgment  by 
contractu  is,  independent  of  the  provisions  of  the  present  section,  interlocutory  J^J}Jj[J  one  of 
only,  and  a  defence  by  the  other  defendant  enures  for  the  benefit  of  the  de-  several  <le- 
feed  ant  so  suffering  judgment  by  default.     In  case,  therefore,  the  defendant  feudunts. 
who  pleads  succeeds  in  his  defence,  the  judgment  by  default  goes  for  nothing 
{Morgan  v.  Edwards,  6  Taunt.  398).     The  jury,  moreover,  who  try  the  issue 
in  fact  raised  by  the  defence  must  assess  the  damages  as  against  all  the  de- 
fendants, and  therefore  when  in  such  a  case  no  notice  of  trial  was  served 
upon  the  defendant  who  suffered  judgment  by  default,  it  was  held  after  ver- 
dict for  the  plaintiff  that  the  proceedings  were  irregular  {Thompson  v.  Shan- 
ley  y  4  Ir.  C.  L.  R.  617).     Where  several  parties  were  sued  as  partners,  and 
but  one  took  defence,  the  others  suffering  judgment  to  go  by  default,  service 
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of  notice  of  trial  and  assessment  of  damages  upon  one  of  the  defaulting'  par- 
1     ties  was  held  to  be  good  service  on.  the  others  (Seymour  v.  Donnelly,  i  lr. 
Jur.  N.S.  186). 

inquiry  of  98.  In  default  of  such  defence  or  demurrer  filed  as  afore- 

bnonfthe  said,  and  in  case  of  judgment  for  the  plaintiff  on  demurrer, 
th^cui^b6  wnere  tne  plaintiff's  claim  is  not  for  a  debt  or  liquidated  de- 
limiter of  mand  in  money,  but  it  shall  appear  to  the  Court  or  a  Judge 
i5A:Ui6  vict  that  the  amount  of  damages  sought  to  be  recovered  by  the 
c.  to,  s.  94  plaintiff,  although  not  liquidated  in  its  nature,  is  substan- 
tially a  matter  of  calculation  (2),  it  shall  not  be  necessary  to 
issue  a  writ  of  inquiry,  but  the  Court  or  a  Judge  may 
direct  (a)  that  the  amount  for  which  final  judgment  is  to  be 
signed  shall  be  ascertained  by  the  Master  of  the  Court  (b)  on 
affidavit  or  by  oral  evidence  and  the  attendance  of  witnesses; 
and  the  production  of  documents  before  such  Master  may  be 
compelled  by  subpoena,  in  the  same  manner  as  before  a  jury 
upon  a  writ  of  inquiry;  and  it  shall  be  lawful  for  such  Mas- 
ter to  adjourn  the  inquiry  from  time  to  time  as  occasion  may 
require:  provided  always,  that  in  case  the  said  Master  upon 
any  such  reference  shall  think  it  proper  to  have  any  fact  con- 
troverted on  the  reference  tried  by  a  jury,  in  such  case  the 
said  Master  may  sign  a  requisition  to  that  effect,  entitled  in  the 
cause,  and  direct  the  same  to  be  delivered  to  the  Sheriff  of 
the  County  of  the  City  of  Dublin  two  days  before  the  time 
when  such  jury  shall  be  required,  and  the  jurors  shall  be 
summoned  and  taken  from  the  list  of  persons  liable  to  serve 
as  jurors  in  the  County  of  the  City  of  Dublin,  and  the  Sheriff 
shall  cause  so  many  of  the  jurors  as  in  his  opinion  he  shall 
deem  sufficient  to  be  summoned,  but  not  less  than  six,  and 
such  persons  shall  attend,  and  either  party  shall  be  entitled  to 
his  lawful  challenge  against  all  or  any  of  the  said  jurors,  and  a 
jury  consisting  of  not  less  than  three,  shall  be  returned  to  try 
such  fact  or  facts  as  shall  seem  doubtful  to  such  Master,  who 
shall  proceed  to  make  his  report  on  the  verdict  of  such  jury 
as  he  shall  see  fit,  and  such  jury  shall  be  sworn  and  paid  as  a 
common  jury  at  Nisi  Prius;  and  the  Master  shall  endorse 
upon  the  rule  or  order  for  referring  the  amount  of  damages 
to  him  the  amount  found  by  him,  and  shall  deliver  the  rule 
or  order,  with  such  endorsement,  to  the  plaintiff,  and  such 
and  the  like  proceedings  may  thereupon  be  had  as  to  tax- 
ation of  costs,  signing  judgment,  and  staying  the  signing 
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thereof,  and  otherwise,  as  upon  the  finding  of  a  jury  upon  a 
writ  of  inquiry. 

(«)  The  question  of  what  is  "  substantially  a  matter  of  calculation"  is  one  Wattj*  "£ 
depending  on  the  circumstances  of  each  particular  case,  and  no  precise  rule  c*10*"*  n« 
can  be  laid  down  as  to  what  cases  are  and  what  are  not  within  the  section.  The 
English  Common  Law  Commissioners,  on  whose  recommendation  the  corres- 
ponding section  in  the  15  th  &  16th  Vict  c.  76,  was  introduced,  seem  to 
have  considered  that  the  damages  in  an  action  for  non-repair  would  be  sub- 
stantially a  matter  of  calculation.  In  Cummin$  v.  Birkett,  3  H.  &  N.  156, 
an  action  having  been  brought  by  a  succeeding  rector  against  his  prede- 
cessor to  recover  damages  for  dilapidations  to  the  rectory  house,  the  matter 
in  dispute  was  held  to  be  a  matter  of  "mere  account"  within  the  meaning 
of  sect.  3  of  the  English  Common  Law  Procedure  Act,  1854-  The  amount 
due  for  costs  under  a  contract  to  pay  costs  is  a  "  matter  of  calculation"  which 
may  be  referred  to  the  Master  to  inquire  (National  Antwanee  Co.  v.  Bett,  27 
L.  J.  Ex.  1 9)  and  see  Shortal  v.  Farr%ll)  Ir.  R.  3  C.  L.  506,  for  the  practice  in 
the  different  courts,  as  to  ascertaining  the  amount  for  which  judgment  is  to 
be  marked  when  an  action  is  brought  to  recover  the  amount  of  a  bill  of  costs ; 
and  reference  may  also  be  had  to  section  6  of  the  Common  Law  Procedure 
Act,  1856,  as  to  what  is  a  matter  of  "  mere  account"  within  the  meaning  of 
that  section. 

(a)  By  the  Common  Law  Procedure  Act,  1856,  s.  99,  it  is  no  longer  Master  to 
necessary  to  obtain  an  order  from  the  court  directing  the  Master  to  ascertain  ascertain  the 
in  the  cases  provided  for  above,  the  amount  of  final  judgment,  and  the  Mas-  J™^  order" 
ter  is  to  ascertain  the  amount  without  any  such  direction.  of  the  Court. 

Though  there  are  several  defendants  and  several  interlocutory  judgments  ^JJJjJS^. 

there  can  be  but  one  reference  (Field  v.Pooley,  3  M.  &  G.  756),  and  see  toryjudg- 

note  (y),  Mttpra.  ments. 

(b)  Upon  a  compulsory  reference  to  the 'Master,  under  section  3  of  the  Employing  a 
English  Common  Law  Procedure  Act,  1854,  of  an  action  upon  a  building  ■orreyor,  Ac. 
contract,  it  was  held  that,  although  the  Master  cannot  delegate  his  authority, 

yet  it  is  competent  to  him  to  inform  his  mind  as  to  the  amount  and  value  of 
the  work  done  by  sending  a  surveyor  in  whom  he  can  confide  to  view  and 
report  to  him  (Gray  v.  Wilson,  L.  R.  1  C.  P.  50).  The  Master  should  not 
however  preclude  the  parties  from  calling  their  witnesses  if  so  minded. 

The  coarse  of  procedure  upon  a  reference  to  the  Master  is  provided  for  by   Procedure 
the  General  Orders  of  1 854,  159-1 72,  which  see.  befoie master. 

99.  It  shall  be  the  duty  of  the  Master  of  the  Court,  before  Master  shan 
he  permits  any  such  judgment  by  default  to  be  marked,  to  affidavits  of 
see  that  a  proper  affidavit  of  the  service  of  the  writ  of  sum-  »enrice« 
mons  and  plaint  has  been  filed,  and  that  according  to  such 
affidavit  service  of  such  writ  has  been  effected  in  the  manner 
prescribed  by  this  Act,  or  in  the  manner  substituted  by  the 
order  of  the  Court  or  a  Judge  as  aforesaid  (c). 

(e)  As  to  what  the  affidavit  of  service  should  state,  see  ant*,  p.  34. 

100.  In  default  of  such  defence  or  demurrer,  and  incase  of  Sju"?7 
judgment  for  the  plaintiff  on  demurrer,  when  the  plaintiff's  ["Jj^ 1n 
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demand  is  not  for  a  debt  or  liquidated  sum  in  money,  and 
where  the  amount  of  damages  sought  to  be  recovered  cannot 
be  calculated  as  aforesaid,  it  shall  be  lawful  for  the  plaintiff 
to  issue  a  writ  of  inquiry  to  the  Sheriff  of  the  proper  county, 
or  other  person  thereunto  lawfully  authorised  (d),  and  such 
inquiry  shall  be  holden  at  the  chief  town  in  the  county,  or 
such  other  place  as  shall  be  agreed  on  between  the  Sheriff 
and  the  party  delivering  the  writ  to  him,  who  shall  have  ten 
days'  notice  in  writing  of  the  time  and  place  of  holding  such 
inquiry;  and  notice  of  the  holding  of  such  inquiry  shall  also 
be  given  by  the  plaintiff  to  the  defendant,  or  if  judgment  be 
given  on  demurrer  to  his  attorney,  ten  days  before  the  holding 
of  same  {e) ;  and  the  said  writ  of  inquiry  may  be  made  return- 
able and  be  returned  on  any  day  certain  in  term  or  in  vaca- 
tion, to  be  named  in  such  writ  (/),  and  upon  the  return 
thereof,  and  without  any  rule  for  judgment  thereon,  the  costs 
may  be  taxed  and  judgment  signed  and  execution  issued 
forthwith,  unless  the  sheriff  or  other  officer  before  whom 
6uch  writ  shall  be  executed  shall  certify  under  his  hand 
upon  such  writ  that  judgment  ought  not  to  be  signed  until 
the  defendant  or  plaintiff  shall  have  had  an  opportunity  to 
apply  to  the  Court  to  set  aside  the  execution  of  such  writ  of 
inquiry,  or  unless  one  of  the  Judges  of  the  said  superior 
Courts  of  Law  shall  think  fit  to  order  the  judgment  to  be 
stayed  until  a  day  to  be  named  in  such  order  (g)\  provided 
that  where  a  writ  of  inquiry  shall  have  been  sped  before  a 
Judge,  the  proceedings  from  the  finding  to  issuing  execution 
shall  be  the  same  as  in  the  case  of  ordinary  trials  at  Nisi 
Prius. 


L.*k/ 


Where  renne       (<f)  If  the  venue  be  in  the  County  or  City  of  Dublin,  the  Master  of  the 
is  in  Dublin.    QoilTi  \s  the  person  to  assess  the  damages  purMiaut  to  the  nexi  section  of  the 
present  Act,  and  s.   99  of  the  Common  Law  Procedure,  1856,  which  see. 
Where  Tenue   If  the  venue  be  laid  in  any  other  county  the  court  has  now  pot  power  under 
inthecouu-     tne  common  Law  procedure  Act,    1856,  s.  99,  to  direct  that  the  inquiry 
shall  be  sped  before  the  Master  of  the  Court  and  a  jury  of  the  city  of  Dublin. 
An  application  to  the  Court  for  this  purpose  must  be  upon  notice,  and  other- 
wise only  a  conditional  order  will  be  given  {Duff  v.  Miller,  2  lr.  Jur.  N.  S. 
209;  Honohan  v.  A  hern,  6  lr.  C.  L.  R.  141). 
Where  seve-        The  writ  of  inquiry  must  be  agaiust  all  the  defendants,  and  if  the  plaintiff 
ral  defen-         were  j0  execute  separate  writs  against  each  defendant,  the  proceedings  would 

be  irregular  {Mitchell  v.  Milbank,  6T.R.  199). 

Inquiry  Under  special  circumstances  the  writ  may  be  executed  before  the  Chief 

ChJci Justice,  ^U8t'ce  °* tne  court  at  Nis*  Prius,  or  the  Judge  of  Assize.     An  order  may  also 

be  obtained  that  the  inquiry,  whether  before  a  judge  or  the  sheriff,  shall  be  by 

a  special  jury  (62nd  G.  0.  1854).     It  is  only,  however,  where  some  difficult 
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point  of  law,  or  nice  question  of  evidence,  is  likely  to  arise,  or  where  the 
cause  is  of  great  importance,  that  this  indulgence  will  be  granted  (Byrne  v. 
Martin,  Ir.  K.  4  C.  L.  88;  Gnrrick  v.  Bradshaw,  10  Ir.  L.  K.  134);  and  set 
JSaghten  v.  Harrison,  3  Ir.  L.  R.  286,  Redmond  v.  Lavelle,  1  Jones,  454.  The 
application  must  be  upon  notice  (CConnell  v.  CCallaghan,  10  Ir.  L.R.  112). 
If  the  inquiry  be  by  a  "  good  "  or  special  jury,  the  jury  are  entitled  to  be 
paid  as  special  jurymen  (Vickery  v.  London  B.  8c  S.  C.  £.  Co.,  LR.5C. 

p.  165). 

The  Sheriff  may  by  consent  appoint  a  legal  assessor  to  act  for  him  upon  Deputy, 
the  inquiry  (Slevin  v.  Manders,  Ir.  R.  2  C.  L.  659). 

(e)  The  form  of  the  notice  of  speeding  the  inquiry  is  provided  for  by  the  Notice  of  in- 
60th  &  61st  General  Orders,  1854,  which  see.     If  either  party  attend  by  WW- 
counsel,  a  two  days'  notice  in  writing  should  be  given  thereof  to  the  opposite 
party,  (60th  General  Order).     As  to  countermanding  notice  of  inquiry,  see 
post,  s.  104. 

In  a  joint  action,  although  it  is  better  to  serve  the  notice  on  both  defend-  How  served, 
ants,  yet  service  on  one  has  been  held  to  be  sufficient  (Seymour  v.  Donnelly, 
2  Ir.  Jur.  N.S.  186;  Figgins  v.  Ward,  2  DowL  364;  Amlottv,  Evans,  7  M. 
&W.  462). 

Service  of  the  notice  of  inquiry  may  be  substituted,  as  in  Anon.  v.  Smith, 
6  Ir.  Jur.  O.  S.  47,  where  service  upon  a  defendjint,  who  had  neither  a  land 
agent  nor  attorney  within  the  jurisdiction,  was  allowed  to  be  substituted  by 
serving  a  brother-in-law  with  whom  he  was  in  communication.  See  also 
Uniaeke  v.  Howard,  Batty,  436,  where  defendant  not  having  appeared,  a 
notice  of  inquiry  was  held  to  be  unnecessary. 

(/)  It  must  be  made  returnable  within  three  months  from  the  day  of 
issuing  it  (59th  G.  O.  1854). 

(g)  If  the  sheriff  or  other  officer  give  a  certificate  pursuant  to  the  Statute,  Setf!n*  n*H(ic 
the  defendant  must  serve  notice  of  motion  to  set  aside  the  inquisition  within  tion.nqms " 
ten  days  after  speeding  the  inquiry,  otherwise  the  plaintiff  may  proceed  as 
though  there  were  no  such  certificate  (63rd  General  Order  1 854).  And  in  case 
the  officer  refuses  to  give  a  certificate,  the  defendant  must  at  once  give  notice 
of  his  intention  to  apply  to  a  Judge  and  serve  his  notice  of  motion  in  six  days 
(64th  G.  O.  1854).  When  such  notice  of  intention  is  given,  the  opposite 
party  cannot  proceed  to  sign  judgment  for  six  days  after  the  day  of  finding. 

Upon  moving  for  a  new  inquiry  it  will  be  sufficient  to  produce  the  sheriff's 
notes  verified  by  affidavit  (Stevens  v.  Fell,  2  DowL  629  ;  Lathbury  v. 
Brown,  10  Moore,  106);  or  if  a  misdirection  by  the  sheriff  is  relied  on,  the 
Court  can  hear  from  the  counsel  in  the  cause  a  statement  as  to  what  passed 
at  the  trial  (Jones  v.  Lewis,  9  Dowl.  145,  per  Coleridge  J.).  A  motion  to 
set  aside  an  inquiry  on  the  grounds  of  the  damages  being  too  great  or  too 
small  will  not  be  granted  unless  a  strong  case  be  made  out  (Slevin  v.  Man- 
ders,  Ir.  R.  2  C.  L.  659 ;  Magee  v.  Gefney,  Hayes  &  Jon.  730).  As  to  set- 
ting aside  a  perverse  verdict,  see  Weeding  Y.Mason,  2  C.B.N.  S.  382  ; 
Bible  v.  Hussey,  2  Ir.  L.  T.  283. 

1 01.  It  shall  be  lawful  for  the  Court  or  a  Judge,  in  any  inquiries 
case  in  which  the  venue  in  the  action  shall  be  laid  in  the  Ken  before 
county  or  county  of  the  city  of  Dublin^  instead  of  a  writ  of  court  wtaa!ie 
inquiry  to  the  sheriff  to  ascertain  the  amount  of  damages,  to  venuein 
direct  that  the  amount  for  which  final  judgment  shall  be 
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marked  shall  be  ascertained  by  the  master  of  the  Court  (h), 
and  thereupon  such  damages  shall  be  ascertained  by  the 
Master  in  like  manner  as  such  damages  have  been  heretofore 
ascertained  under  writ  of  inquiry  by  the  sheriff ;  and  for  such 
purpose  it  shall  be  the  duty  of  the  sheriff  (1)  to  summon 
jurors  to  attend  before  the  said  Masters,  who  shall  have  the 
like  jurisdiction  and  authority  as  have  been  heretofore  ex- 
ercised by  sheriffs  in  holding  such  inquiries  :  Provided 
always,  that  whenever  there  is  any  such  trial  by  jury  six 
jurymen  shall  be  impaunelled  and  sworn  as  occasion  shall  re- 
quire to  give  their  verdict  according  to  the  evidence,  and  the 
verdict  of  the  said  jurymen  shall,  if  unanimous,  be  sufficient; 
and  it  shall  be  lawful  for  the  Master  to  adjourn  such  inquiry 
from  time  to  time  as  occasion  may  require;  and  the  Master 
shall  endorse  on  the  rule  or  order  of  reference  the  finding  of 
the  said  jury,  and  shall  deliver  the  same  to  the  plaintiff,  and 
such  and  the  like  proceedings  may  thereupon  be  had  as  to 
taxation  of  costs,  signing  judgment,  and  otherwise,  as  upon 
a  finding  of  a  jury  upon  a  writ  of  inquiry  to  the  sheriff. 

(A)  It  would  appear  that  the  jurisdiction  of  the  sheriff  of  the  city  or 
county  of  Dublin  is  not  taken  away  by  either  the  present  Act  or  the  Com- 
mon Law  Procedure  Act,  1856,  a.  99  (Segrave  v.  Duffy,  10  Ir.  C  L.  K. 
Ap.  27).  Under  s.  99  of  the  Common  Law  Procedure  Act,  1856,  it  is 
now  unnecessary  to  obtain  an  order  directing  the  writ  of  inquiry  to  be  sped 
before  the  Master. 

(*)  When  the  sheriff  is  defendant  it  would  appear  that  the  jury  are  to  be 
summoned  by  the  coroner  (Cauidy  y.  St.  Lawrence,  6  Ir.  Jur.  O.  S.  315). 

With  respect  to  the  settlement  of  the  issues  and  abstract 
for  Nisi  Prius : 

1  oz.  After  defence  or  last  subsequent  pleading  filed,  and 
together  with  the  notice  of  trial  (j),  the  plaintiff's  attorney 
bewtSed  by  shall  furnish  to  the  defendant's  attorney  a  draft  of  the 
a  Judge.  abstract  of  the  pleadings  and  of  the  issues  in  fact  to  be  tried 
at  Nisi  Prius,  according  to  the  Form  No.  5  in  the  Schedule 
B.  to  this  Act  annexed  (k) ;  and  in  case  the  defendant  shall 
not  return  the  same,  approved  of,  within  four  days  from  the 
delivery  thereof,  the  plaintiff  may  take  out  a  summons  to 
settle  the  same  before  a  Judge  (/),  who  shall,  subject  to  an 
appeal  to  the  Court,  settle  the  same  (m),  and  shall  have 
power  to  adjudicate  on  the  costs  of  such  settlement;  and  such 
abstract,  so  agreed  upon  or  settled,  shall  be  lodged  with  the 
pleadings  assistant  of  the  Court,  and  an  engrossment  of  such 
abstract,  so  agreed  on  or  settled,  and  prepared  by  the  plain- 
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tiff's  attorney,  shall  be  in  place  of  the  record  of  Nisi  Prius, 
and  the  postea  and  all  other  proceedings  at  the  trial  shall  be 
endorsed  thereon,  and  shall  be  returnable  in  the  like  manner 
as  heretofore  in  respect  of  the  Nisi  Prius  record  (»). 

(7)  When  the  pleadings  are  concluded,  the  plaintiff's  attorney  should  The  abstract 
make  up  and  furnish  to  the  defendant's  attorney  an  abstract  of  the  pleadings  and  ^hub. 
in  fact.     From  the  above  section,  it  would  appear  as  though  the  abstract 
and  notice  of  trial  should  be  served  together;  however,  by  the  2nd  G.  O. 
of  22nd   January,   1856,   the   abstract  may  now  be   served  before   the 
notice  of  trial.     It  cannot,  however,  be  served  after  the  notice  of  trial,  and 
should  the  notice  of  trial  be  served  before  the  abstract  it  will  be  irregular 
(Mulligan  v.  Chute,  6  Ir.  Jur.  O.  S.  319).     In  cases  where  the  plaintiff 
nles  a  replication,  he  may  in  general  serve  the  abstract  as  soon  as  the  repli- 
cation is  filed  (see  Furlong  v.  Garrett,  2  F.  &  F.  48).     Where  to  an  action   where  -lBsne 
for  receiver's  fees,  the  defendant  pleaded  a  judgment  of  the  Court  of  Queen's  not  triable  by 
Bench  in  his  favour  in  a  former  action,  to  which  the  plaintiff  replied  that  the  J1"?* 
judgment  was  one  on  demurrer  which  did  not  go  to  the  merits  of  the  cause, 
the  Court  allowed  the  plaintiff  to  enter  a  rule  requiring  the  defendant  to 
rejoin  or  demur  in  four  days  or  else  judgment  (Blount  v.  Evans,  7  Ir.  C.  L. 
R.  97) ;  and  the  Court  in  that  case  intimated  that  the  provisions  of  the 
present  Act  as  to  making  up  aud  settling  issues  do  not  apply  to  the  case  of  a 
plaintiff  replying  a  record. 

(k)  The  abstract  will  consist  of  a  transcript  of  the  pleadings  and  of  the  Form  of 
issues  arising  thereon.     A  copy  of  the  particulars  of  the  plaintiff's  demand   abstract, 
and  of  defendant's  set-off  (if  any)  must  be  annexed  to  the  abstract  for  Nisi 
Prius  at  the  time  of  lodging  the  same  with  the  Judge's  Registrar,  (55th  6.  O. 
1854).     The  manner  in  which  the  abstract  is  to  be  engrossed  is  provided  for 
by  the  34th  G.  O.  1 854. 

(/)  If  the  defendant  fails  to  return  the  abstract,  or  if  the  issues  are  altered  Summons  to 
by  the  defendant  in  a  manner  which  the  plaintiff  is  unwilling  to  accede  to,  settle  issues, 
the  plaintiff's  course  under  the  above  section  will  be  to  take  out  a  summons 
to  settle  issues.  By  the  74th  G.  0.,  1854,  in  cases  where  it  becomes 
necessary  to  take  this  step,  the  attorney  for  the  plaintiff  is  to  lodge  with  the 
Clerk  of  the  Rules  a  correct  copy  of  the  draft  abstract  of  the  pleadings  and 
of  the  issues  proposed  as  theretofore  furnished ;  and  the  Clerk  of  the  Rules 
will  thereupon  issue  a  summons  for  such  time  and  place  as  the  Judge  shall 
approve.  When  the  issues  are  settled  in  term,  inasmuch  as  the  settlement 
takes  place  before  a  Judge  and  not  before  the  Court,  the  summons  will  not 
be  listed,  and  the  matter  will  be  disposed  of  before  the  motions  upon  notice 
are  gone  into.  The  issues  may  be  settled  before  a  Judge  on  circuit,  and  if 
therefore  the  defendant  fails  to  attend  upon  such  settlement  and  a  trial  is  had 
he  cannot  afterwards  set  aside  the  proceedings  for  irregularity  (Murphy  v. 
Toohry,  3  Ir.  C  L.  R.  226).  Where  a  defendant  appeals  from  the  issues  as 
settled  by  a  judge,  he  is  not  entitled  to  a  postponement  of  the  trial  or  a  stay 
of  execution  or  verdict  and  judgment  when  the  Judge  at  the  trial  approves 
of  the  issues  {Both  el  I  v.  Anderson,  6  Ir.  C.  L.  R.  1).  Senior  counsel  cannot 
attend  upon  a  settlement  of  issues  on  behalf  of  either  party,  unless  the  party 
on  whose  behalf  he  attends  is  also  represented  by  junior  counsel  (Dunne  v. 
Grnnley,  8  Ir.  C.  L.  R.  Ap.  6 ;  Bowleg  v.  Richey,  5  Ir.  Jur.  N.  S.  348;. 

(m)  The  abstract,  as  before  remarked,  should  contain  a  transcript  of  the  Settling  ab- 
pleadings,  and  if  the  abstract  as  furnished  be  defective  or  irregular,  the  8tn,<:t• 
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Judge  will  settle  the  abstract  as  well  as  the  issues  (Berlin  v.  MlBowell,  6  Ir. 
C.  L.  R.  274).  The  abstract  may  also  be  amended  at  any  time  before  the 
trial  by  the  Court  or  a  Judge.  See  post,  s.  231.  It  may  also  be  amended 
by  the  Judge  at  Nisi  Prius,  pursuant  to  the  same  section.  If  the  abstract  be 
improperly  altered  by  the  plaintiff  after  it  has  been  settled,  he  will  not  be 
allowed  to  retain  a  verdict  obtained  upon  it  (Suker  v.  Neale,  1  Ex.  468). 
Form  of  issue  1°  tendering  or  settling  issues,  either  party  may  of  course  insist  on  such 
a  construction  of  the  language  of  his  adversary's  pleading  as  it  fairly  imports, 
and  if  the  language  be  equivocal,  he  has  a  right  to  insist  that  its  meaning  be 
ascertained  by  the  language  of  the  issue  (  Ruckley  v.  Kiernan,  7  Ir.  C.  L.  K. 
75,  80).  As  to  the  form  of  the  issues  in  an  action  of  blunder  where  the  de- 
fence traverses  the  speaking  of  the  words  complained  of,  see  Knight  v.  Lynch, 
9  Ir.  C.  L.  R.  Ap.  11,  in  which  case  it  was  held  that  the  plaintiff  was 
entitled  to  an  issue  "  whether  the  defendant  spoke  or  published  the  words, 
or  any,  and  which  of  them  as  alleged."  As  to  the  issues  in  libel,  when  the 
defence  traverses  that  the  words  were  spoken  of  and  concerning  the  plaintiff 
in  his  trade  and  business,  see  Boshell  v.  Anderson,  6  Ir.  C.  L.  li.  1.  As  to 
the  issues  in  an  action  for  false  imprisonment,  see  Cantwell  v.  Cannock,  3  Ir. 
C.  L,  R.  78  and  in  ejectment  for  non-payment  of  rent,  Murphy  v.  Toohey, 
3  Ir.  C.  L.  R.  326,  with  which  latter  case  compare  Keene  v.  M'Blaine,  and 
the  other  cases  cited  at  p.  85,  ante.  There  should  not  be  an  issue  as  to  da- 
mages, except  in  cases  where  special  damage  is  the  gist  of  the  action  (Cant- 
well  v.  Cannock,  3  Ir.  C.  L.  R.  78;  Vustis  v.  Sandford,  4  Ir.  C.  L.  R.  197). 
Where  issue  When  the  issue  raised  by  a  pleading  is  a  mixed  question  oT  law  and  fact,  it 
and'fiict!  *8  properly  triable  by  a  jury  (Ward  v.  Freeman,  2  Ir.  C.  L.  R.  460,  507)  ; 
but  where  the  issue  raised  is  one  wholly  of  law,  no  issue  it  would  apptar 
should  be  settled  under  this  section  (Blount  v.  Evans,  7  Ir.  C.  L.  R.  97), 
and  see  King  v.  Hoare,  13  M.  &  W.  494  ;  Boyce  v.  Webb,  15  Q.  B.  84. 
Costs.  When  the  parties  are  unable  to  agree  as  to  the  form  of  the  issue,  and 

there  is  any  substantial  question  between  them,  the  costs  will  generally  be 
made  costs  in  the  cause.     As  to  the  allowance  of  fees  to  counsel  for  settling 
issues,  see  Bewley  on  Costs,  pp.  38,  39. 
Form  of  ab-        („)  Where  in  an  action  for  an  unliquidated  demand  against  several  de- 
juii'Sient'by   fendant8  one  of  the  defendants  allows  judgment  to  go  by  default,  and  the 
detanit  other  defendants  take  defence,  the  abstract  should  state  the  recovery  of  the 

aifuinstnne     interlocutory  judgment  by  default,  and  in  addition  to  serving  the  ordinary 
defendants,     notice  of  trial  on  the  other  defendants,  notice  should  be  served  upon  the  de- 
fendant who  ha3  not  pleaded,  that  upon  the  trial  of  the  cause  the  jury  will 
assess  damages  against  him  in  respect  of  the  judgment  by  default  (Thompson 
v.  S hartley,  4  Ir.  C.  L.  R.  617). 

m™ccfof  I03*  *^en  ^ay8'  n°tice  °f  to™!  or  inquiry  shall  be  given,  and 

tri,d  and  m-  shall  be  sufficient  in  all  cases,  whether  at  Bar  or  Nisi  Prius, 
\Sc!:u6  iQ  town  or  country,  unless  otherwise  ordered  by  the  Court 
RTeia53tn'  or  a  Judge  (°)t  an^  the  expression  "short  notice  of  trial"  in, 
36.         '     any  order  or  consent  shall  be  taken  to  mean  four  days  (p). 

Notice  of  (0)  Notice  of  trial  must  be  given  in  all  cases  where  there  is  an  issue  to  be 

tried  by  a  jury,  except  where  a  town  cause  is  made  a  remanet  from  one 
sittings  to  another  (M'Intyre  v.  Somers,  14  M.  &  W.  102,  103  ;  Crockford 
t.  Tucker,  18  L.  J.  Q.  B.  1 14)  ;  or  where  a  cause  is  put  off  by  an  order  of 
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Nisi  Prius  (Shepperd  v.  Sutler,  i  D.  &  R.  15) ;  or  by  a  Judge's  order  from 
one  sittings  to  another  (Claudet  v.  Pri%ce,  L.  R.  2  Q.  B.  406).  It  must 
be  given  where  the  cause  has  been  made  a  remanet  at  the  assizes  (Gains 
v.  IHUon,  4  Bing.  414),  or  where  a  new  trial  has  been  granted  (Bing'ey 
v.  MallUony  3  Dougl.  402) ;  and  in  the  canes  mentioned  above,  though 
it  is  not  necessary  to  give  notice,  yet  it  will  be  the  more  prudent  course 
to  give  it,  and  where  it  is  intended  to  have  the  case  tried  by  a  special  jury 
an  embarrassment  may  arise  if  notice  be  not  given. 

The  notice  should  be  in  writing,  but  no  particular  form  is  necessary  to  con-   Form  of 
stitute  a  valid  notice  ( Ginger  v.  Py  croft,  17  L.  J.  Q.  B.  182),  and  where  a    uotice- 
notice  of  trial  was  served  on  the  25  th  of  May,  for  the  trial  of  the  cause  before 
the  Judge  presiding  in  the  Consolidated  Nisi  Prius  Court  for  Thursday  the 
7th  day  of  May,  it  was  held  that  inasmuch  as  the  defendant  must  have 
known  that  the  7th  June  was  the  day  actually  intended,   the  notice  being 
correct  in  every  other  respect,  it  was  sufficient ;  and  a  motion  to  set  it  aside 
was  refused  with  costs  (Graham  v.  Brennan,  1 1  lr.  0.  L.  R.  Ap.  17)  ;  as  to    Form  of 
the  form  of  notice  of  inquiry  before  the  Master,  Sheriff,  or  a  Judge,  see  the   notice  of  in  - 
60th  and  61st  G.  Os.  1854.  quiry' 

The  Statute  requires,  ten  days  notice  of  trial  to  be  given.  In  reckoning  Lencthof 
the  ten  days,  Sunday  is  to  be  excluded,  but  all  the  other  holidays  are  to  be  notice. 
included  (s.  232,  post,  Kennan  v.Garde,  3  lr.  C.  L.  R.  20),  and  the  time 
is  to  be  reckoned  exclusive  of  the  day  of  service,  but  inclusive  of  the  last  of 
the  days.  When  the  trial  isliad  during  term,  notice  may  be  served  for  any 
of  the  days  therein,  but  when  the  trial  is  had  at  the  aftersittings,  the  notice 
must  be  served  for  the  first  day  of  the  aftersittings,  and  so,  also  when  the 
trial  is  had  at  the  Assizes ;  and  where  the  last  day  for  serving  notice  of  trial 
for  the  Hilary  aftersittings  was  the  20th  January,  and  on  the  23rd  January 
a  notice  was  posted  that  the  Nisi  Prius  sittings  of  the  Court  would  not  com- 
mence until  February  6th,  a  notice  of  trial  for  the  ensuing  aftersittings, 
served  on  the  23rd  January,  was  held  to  be  irregular,  and  was  set  aside 
(Du  Moulin  v.  JDruitt,  5  lr.  Jur.  N.  S.  168),  with  which  compare  Cox  v. 
Kernan,  5  lr.  Jur.  O.  S.  233.  Where  indeed  the  defendant  has  been  guilty 
of  a  breach  of  good  faith,  or  where  the  Court  think  it  for  the  advancement 
of  justice,  they  may  compel  the  defendant  to  accept  short  notice  of  trial,  or 
even  make  an  order  deeming  a  notice  of  trial  irregularly  served  for  the  Con- 
solidated Court  a  good  notice  of  trial  for  the  aftersittings  (  Waldron  v.  Par- 
rott,  8  lr.  C.  L.  R.  App.  50). 

The  notice  must  be  served  upon  the  attorney  in  the  cause,  or  on  the  defend-  On  whom  to 
ant  if  he  has  appeared  in   person,  and  it  would  follow  from  s.  39  of  the  be  served. 
Act  that  service  at  the  residence,  &c.  indorsed  upon  the  defence  will  be  suffi- 
cient.    It  must  Deserved  before  nine  o'clock  at  night,   128th  G.  O.  1854. 
And  where  no  proceedings  have  been  taken  in  the  action  for  a  year, 
and  a  day,  the  plaintiff  mu3t  serve  a  rule  for  liberty  to  proceed  pursuant  to 
the    178th   G.    O.,    before  serving  notice    of  trial;    and  see  MMahon 
v.  Ellin,  12  lr.  C.  L.  R.  437,  as  to  what  is  a  proceeding  in  the  cause. 
Where  in  an  action  for  unliquidated  damages  there  are  several  defendants 
and  some  of  them  have  allowed  judgment  to  be  marked  by  default,  and  others  \rnere 
have  taken  defence,  notice  must  be  served  upon  the  defendants  so  suffering  several  de- 
judgment  by  default  to  assess  damages  against   them  at  the  trial  in  fendauta. 
respect  of  the  judgment  by  default      In  an  action  for  a  liquidated  demand, 
however,  when  a  final  judgment  by  default  has  been  marked  against  some 
of  the  defendants,  it  is  unnecessary  to  serve  them  with  notice  of  any  further 
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proceedings  against  defendants  who  have  pleaded  (Thompson  v.  Shanley,  4 
Ir  C  L  R  617).  And  where  the  defendants  are  sued  as  partners,  service 
of  the  notice  of  trial  on  the  defendants  who  take  defence  will  be  deemed 
good  service  upon  the  others  (Seymour  v.  Donnelly,  2  Ir.  Jur.N.  S.  186). 

There  seems  to  be  no  objection  to  a  plaiotiff  withdrawing  a  bad  or  defec- 
tive notice  of  trial  and  giving  a  fresh  valid  one,  if  there  be  time  for  that  purpose 
(Fell  v.  Tyne.  5  Dowl.  246 ;  Banger  v.BHgh,  ib.  235).  And  if  the  first  notice 
be  void,  a  new  notice  may  be  served  without  countermanding  the  first  {Fell 
v.  Tyne%  ubi  $upra). 

The  Judge  at  the  trial  will  not  in  general  refuse  to  hear  a  cause  on  an  ob- 
jection that  due  notice  of  trial  has  not  been  given,  that  being  a  ground  for 
an  application  to  set  aside  the  verdict  (Byrne  v.  Hogan,  Arm.  Mac.  &  Og. 
1 70V  and  a  defendant  by  appearing  and  defending  the  action  at  the  trial 
thereby  waives  any  irregularitv  in  or  even  the  want  of  notice  (Doev.Jepson, 
1  B  &  Ad.  402 ;  Vounge  v.  Fisher,  4  M.  &  G.  814).  An  irregularity  in  the 
notice  will  be  also  waived  by  the  defendant  obtaining  after  service  of  the 
notice  of  trial  an  order  for  a  special  jury  (Beresford  v.  Geddes  L.  R.  2  C. 
P  28  0  In  Waldron  v.  Parrott,  8  Ir.  C.  L.  R.  App.  50,  a  plaintiff  served 
notice  of  trial  for  the  Consolidated  Nisi  Prius  Court,  and  the  defendant  made 
no  objection  to  the  notice,  but  appeared  at  the  trial,  and  objected  that  the 
Judge  had  no  jurisdiction  to  try  the  case  in  the  Consolidated  Court,  and  the 
Court  under  the  circumstances  ordered  the  defendant  to  accept  short  notice 
of  trial  for  the  ensuing  aftersittings.  When  the  notice  of  trial  served  is 
irregular  although  the  Court  may  on  the  application  of  the  defendant  set 
aside  the*  notice,  it  may  on  the  other  band  decline  to  interfere  and  allow  the 
plaintiff  to  go  on  at  his  own  peril,  1  Ch.  Ar.  Pr   1 2  th  Ed.  p.  3 18. 

Where  an  appeal  was  pending  to  the  Court  of  Error  by  the  defendant  from 
an  order  of  the  full  Court  which  had  set  aside  a  verdict  had  for  the  defend- 
ant and  awarded  a  venire  de  novo,  an  order  was  made  by  a  Judge  in  Cham- 
ber restraining  the  plaintiff  from  proceeding  to  act  upon  a  notice  of  trial 
which  he  had  served  for  the  ensuing  assizes  (Whalley  v.  Master ene,  7  Ir. 
Tur  N  S  12O,  and  see  further  S.  C.  sub  nom.  Carlisle  v.  Wkaley,  L.  R.  2 
H.L.  391,407.  In  Callan  v.  Marum,  Q.  B.  H.  T.  187 1,  the  Court  of 
Queen's  Bench  under  similar  circumstances  declined  to  interfere. 

(v)  The  order  of  the  Judge  or  Court  imposing  the  terms  of  taking  short 
notice  of  trial  generally  adds  the  term  "if  necessary."  The  defendant  in 
such  a  case  is  not  bound  to  accept  short  notice  unless  it  becomes  necessary ; 
and  it  is  not  so  if  the  plaintiff  is  guilty  of  unnecessary  delay  (Drake  v.  Pick- 
ford  i(M  &  W.  607  ;  Dignan  v.  Ibbolson,  3  M.  &  W.  431)  ;  the  term  "  if 
neceLarv  "  means  if  such  short  notice  shall  be  rendered  necessary  in  conse- 
quence of  the  grace  given  (Woolley  ^Jldratt  17  I*  T.  N.  S  120).  In 
Cox  v  Kiernan,  5  Ir.  Jur.  O.  S.  233,  the  defendant  had  been  ordered  by  an 
order  of  the  38th  January  to  accept  short  notice  of  trial  for  the  Nisi  Prius 
sittings.  The  plaintiff  served  notice  of  trial  on  the  3rd  February,  the  defend- 
ant refused  to  appear  at  the  trial,  on  the  grounds  that  he  had  not  got  suffi- 
cient notice  of  trial,  and  a  verdict  was  given  for  the  plaintiff;  and  it  was 
held  on  a  motion  for  a  new  trial  that  this  notice  was  sufficient,  and  the  ver- 
dict for  the  plaintiff  was  upheld. 

104.  A  countermand  of  notice  of  trial  or  inquiry  may  be 
riven  four  days  before  the  time  mentioned  in  the  notice, 
unless  short  notice  of  trial  or  inquiry  has  been  given,  and 
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jthen  two  days  before  the  time  mentioned  in  the  notice  of 
trial  or  inquiry,  unless  otherwise  ordered  by  the  Court  or  a 
Judge,  or  by  consent  (q). 

(9)  Where  a  plaintiff  seeks  to  countermand  notice  of  trial  or  inquiry,  the  connter- 
notice  should  be  given  the  required  number  of  days  before  the  firet  day  of  maud  of 
the  sittings  or  assizes  (Cooper  v.  Whitmarth,  4  M.  &  W.  73).     It  must  bo  notice* 
given  to  the  defendant's  attorney  where  he  defends  by  one,  and  in  such  a  case 
notice  to  the  defendant  himself  will  not  be  sufficient  (Mar get  son  v.  Ruth,  3 
Dowl.  388).    When  a  cause  has  been  made  a  remanet,  notice  of  trial  cannot 
In  general  be  countermanded  (Tempany  v.  Bio  by,  10  Ex.  476)  ;  but  where 
the  cause  is  made  a  remanet  at  the  request  of  the  defendant,  notice  of  trial 
may  be  countermanded  (Sally  v.  Noble,  1  H.  &  0.  809). 

Even  in  cases  where  the  plaintiff  is  late  for  serving  notice  of  countermand,   Where  conn- 
he  should,  in  cases  where  he  does  not  intend  to  proceed  to  trial,  serve  the  termand  lalc- 
defendant  with  notice  of  his  intention  not  to  proceed,  in  order  to  prevent  fur- 
ther costs  being  incurred ;  and  if  the  defendant  after  service  of  such  notice 
incurs  any  further  expense,  he  will  not  be  entitled  to  the  costs  of  same  (Tot- 
tenham v.  M'Guiney,  9  Ir.  Jur.  N.  S.  187).* 

After  the  jury  has  been  sworn,  the  plaintiff  cannot,  except  by  consent, 
withdraw  the  record;  and  unless  he  go  on  he  must  be  nonsuited  (Swift 
▼.  Swift,  3  Ir.  C.  L*.  R.  218,  Lee  v.  Butler,  Arm.  Mac  &  Og.  93). 

105.  A  rule  for  costs  of  the  day  for  not  proceeding  to  trial  costs  of  the 
or  inquiry  pursuant  to  notice,  or  not  countermanding  in  suffi-  vicV***!6*. 
cient  time,  may  be  drawn  up  on  affidavit,  without  motion  (r),  h.'t  Tswu ' 
at  any  time  within  one  month  («)  after  the  day  of  trial  or  ^  * 
inquiry  fixed  by  the  notice  of  trial  or  inquiry,  and  if  such 
rule  be  not  entered  within  said  period,  such  costs  shall  be 
costs  in  the  cause  (t) ;  provided  however  that  such^fale  shall, 
so  long  as  it  remains  in  force,  be  an  answer  to  apy  applica- 
tion in  respect  of  any  default  in  proceeding  to  trjju. 

(r)  When  the  plaintiff  fails  to  proceed  to  trial  pursuant  to  notice,  and  has  Rule  for  costs 
not  countermanded  the  notice  of  trial  in  proper  time,  the  defendant  may  enter      Ulc  dty' 
as  of  course  a  rule  pursuant  to  this  section,  and  in  case  the  plaintiff  has 
any  good  excuse  for  not  going  to  trial,  his  only  course  is  to  move  the  Court 
to  discharge  the  rule. 

When  the  defendant  has  entered  a  rule  under  the  above  section,  he  will  what  costs 
be  entitled  to  such  costs  as  he  has  incurred  by  reason  of  the  plaintiff  not  defendant  en- 
having  proceeded  to  trial,  and  such  costs  will  be  the  same  as  the  costs  upon  tilled  to' 
a  withdrawal  of  the  record  (  Walker  v.  Lane,  3  Dowl.  504).     The  costs  of 
the  day  in  such  cases  include  the  costs  of  issuing  and  serving  subpoenas,  via- 
ticums and  expenses  of  witnesses,  the  attendance  fee  of  the  attorney,  and 
refreshing  fees  to  counsel.   Where  a  cause  has  been  made  a  remanet,  the  costs 
to  be  paid  will  be  the  costs  of  the  day  of  the  second  sittings,  and  will  not  In- 
clude the  costs  of  the  first  sittings  (Waters  v.  Weatherby,  3  Dowl.  328 ; 
Brett  v.  Stone,  1  D.  &  L.  140).    Where  notice  of  trial  was  served  for  the  Where  notice 
Consolidated  Nisi  Prlua  Court  in  a  case  which  did  not  come  within  the  class  irregular. 
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enumerated  in  sect.  237,  post,  and  in  consequence  of  the  want  of  jurisdiction 
the  case  remained  untried,  it  was  held,  noth  withstanding  the  want  of  juris- 
diction, that  the  defendant  was  entitled  to  the  costs  of  the  day  (Murphy  v. 
M-Cay,  6  Ir.  Jur.  O.  S.  312). 

In  case  the  plaintiff  serves  a  notice  of  trial  which  he  does  not  withdraw, 
and  lodges  the  record,  but  afterwards  makes  default  in  going  to  trial,  the 
proper  course  for  the  defendant  to  adopt  is  to  attend  at  the  trial,  have  the 
jury  sworn,  and  obtain  a  nonsuit,  which  will  have  the  effect  of  terminating 
the  action ;  and  if  the  defendant,  instead  of  adopting  this  course,  does  not  ap- 
pear at  the  trial,  and  is  in  the  same  default  as  the  plaintiff,  he  will  not  be 
entitled  to  the  costs  of  the  day.  Thus,  where  both  parties  were  absent  when 
the  case  was  called  on,  the  defendant  was  held  not  to  be  entitled  to  the  costs 
(Morgan  v.  Fernyhovgh,  1 1  Ex.  205  ;  Warn*  v.  Hill,  7  C.  B.  N.  S.  726). 
In  the  latter  case  it  was  stated  (p.  730)  that  the  defendant,  when  the  plaintiff 
does  not  appear,  may  adopt  one  of  two  courses :  he  may  either  have  the  jury 
sworn,  and  claim  a  nonsuit,  or,  without  having  the  jury  sworn,  he  may  apply 
to  have  the  cause  struck  out,  and  in  either  case  he  will  be  entitled  to  the  costs  of 
the  day ;  however,  in  Smith  x.  Marshall,  33  L.  J.  Q.  B.  332,  it  was  laid  down 
that,  in  order  to  secure  the  costs  of  the  day,  the  defendant  must  have  the  jury 
sworn,  and  claim  a  nonsuit ;  and  if  he  do  not,  he  is  not  entitled  to  them ;  and 
see  further  Leech  v.  Gibson,  10  W.  R.  354.  When  the  plaintiff,  after 
having  given  due  notice  of  trial,  does  not  lodge  the  record,  or  withdraws  it 
without  due  notice  of  countermand,  the  defendant  is  of  course  entitled  to  the 
costs  of  the  day.  In  Sleeman  v.  Copper  Miners  of  England,  5  D.  &  L.  451, 
the  defendants  refused  to  consent  to  allow  the  record  to  be  amended,  which 
was  then  withdrawn,  And  the  Court  refused  them  the  costs  of  the  day ;  with 
which  case  compare  Cook  v.  Smith,  1  Dowl.N.  S.  861 ;  Skinner  v.  London 
and  Brighton  Railway  Co.,  4  Ex.  885.  As  to  the  costs  of  the  day,  when 
the  plaintiff  is  prevented  from  trying  by  an  accident  happening  to  a  material 
witness,  see  0o7e  v.  Jfn/fctt,  Barnes,  133,  Pope  v.  Fleming,  5  Ex.  249.  In 
Fell  v.  Lennell,  L.  R.  3  C.  P.  441,  it  was  held  that  where  a  plaintiff  has  a 
reasonable  excuse  for  not  proceeding  to  trial  pursuant  to  notice,  and  has  been 
guilty  of  no  default,  the  defendant  is  not  entitled  to  the  costs  of  the  day.  In 
that  case  an  action  had  been  brought  against /*.  &  B.,  and  notice  of  trial  was 
served  for  the  Bristol  Assizes,  which  commenced  on  the  1 3th  of  August.  On 
the  1  otu,  Saturday,  the  plaintiff's  attorney  became  aware  that  R  was  dead. 
No  suggestion  was  entered  on  the  record,  and  on  the  12th  the  plaintiff  gave 
a  notice  by  telegram  that  he  did  not  mean  to  try  at  those  assizes.  Notwith- 
standing this  notice,  A.  attended  with  his  witnesses  at  Bristol.  The  plaintiff 
did  not  appear ;  and  it  was  held  that  the  plaintiff  had  not  been  guilty  of  such 
default  as  to  entitle  A.  to  the  costs  of  the  day.  If  the  jury  be  improperly 
tampered  with  by  the  defendant,  or  be  prejudiced,  the  plaintiff  will  not  be 
liable  to  the  coats  of  the  day  in  case  he  withdraws  the  record  (Atkinson  v. 
Milh,  9  Ir.  Jur.  N.  S.  250;  and  see  Mullins  v.  Anon.,  5  Taunt.  88). 

In  England  the  rule  is  not  a  stay  of  proceedings,  nor  will  the  Court,  unless 
under  peculiar  circumstances,  make  it  a  part  of  the  rule  that  the  payment  of 
the  costs  shall  be  a  condition  precedent  to  ulterior  proceedings :  Ch.  Ar.  Pr., 
1 2th  Ed.  p.  1495.  In  this  country,  however,  the  rule  which  the  defendant 
is  entitled  to  enter  up  pursuant  to  the  above  sections  provides  that  the  pro- 
ceedings shall  be  stayed  until  the  costs  of  the  day  are  paid  (Murphy  v.  IP  Cay, 
6  Ir.  Jur.  O.  S.  312).  When  a  rule  for  the  costs  of  the  day  has  been  entered 
the.  defendant  cannot  take  proceedings  under  the  lo6U*  sect,  without  dis- 
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charging  tbe  role  {Raleigh  v.  Raleigh,  5  Ir.  L.  R.  182 ;  Damon  v.  Lough- 
nan,  Bl.  D.  &  O.  46  ;  Af  Common  v.  Neeson,  2  Huds.  &  Br.  153) ;  and  cf. 
Anderson  v.  Walsh,  Ir.  R.  3  C.  L.  97  ;  Fielden  v.  Donagh,  8  Ir.  C.  L.  R. 
Ap.  45 ).  As  to  what  acts  on  the  part  of  the  defendant  wHl  amount  to  a 
waiver  of  the  benefit  of  the  rule,  in  so  far  as  it  stays  the  proceedings,  see 
Detring  v.  Palmer ',  6  Ir.  L.  R.  209,  where  it  was  held  that  the  circum- 
stances of  the  defendant  having  before  the  costs  were  taxed  and  certified 
applied  for  a  special  jury,  and  the  service  of  a  notice  for  the  admission  of  do- 
cuments at  the  trial,  constituted  a  waiver  by  him  of  the  benefit  of  the  rule. 

The  costs  to  which  a  defendant  is  entitled  by  reason  of  the  plaintiff's  de- 
fault in  not  going  to  trial,  will  not  pending  the  cause  be  made  payable  out 
of  money  lodged  by  the  plaintiff  in  Court  in  lieu  of  security  for  costs  (Tup- 
per  v.  Dawson,  7  Ir.  Jur.  N.  S.  325). 

(«)  Vacation  is  to  be  included  in  the  computation  of  time  within  which  Computation 
tbe  rule  is  to  be  entered ;  and  when  that  time  has  elapsed,  the  Court  has  no  of  time, 
authority  to  allow  the  rule  to  be  entered  (M* Kinney  v.  Reynolds*  6  Ir.  C. 
L.  B.  IJ3). 

(l)  Where  the  plaintiff  withdraws  tbe  record,  and  the  defendant  omits  Where  rule 
within  a  month  to  enter  a  rule  for  the  costs  of  the  day,  and  the  plaintiff  ulti-  not  entered, 
mately  succeeds  in  obtaining  a  verdict,  he  should  not  as  a  matter  of  course 
be  allowed  in  the  Taxing  Office  the  costs  of  withdrawing  his  own  record, 
although  in  an  extreme  case  it  would  be  competent  to  the  Court  to  make  the 
defendant  pay  them  (Atkinson  v.  Mills y  9  Ir.  Jur.  N.  S.  250). 

"With  respect  to  default  in  not  proceeding  to  trial  (w):  DetauUi* 

106.  The  plaintiff  shall  proceed  to  trial  within  three  terms  i""*****. 
(t?)  from  that  in  which,  or  the  vacation  of  which,  the  defence  J^rfJrrnot 
or  other  subsequent  pleading  is  filed;  and  in  default  thereof  proceeding  to 
(to)  the  defendant  (x)  may  enter  a  rule  that  the  plaintiff  do  vtet.  c  76,1! 
proceed  to  trial  at  the  assizes  or  sittings  next  after  the  expi-  102- 
ration  of  twenty  days  from  the  service  of  such  rule  (y),  and 
that  in  default  the  defendant  shall  be  dismissed  with  his  costs 
of  the  suit  (2);  and  if  the  plaintiff  neglects  to  proceed  to 
trial  in  pursuance  thereof  (a),  the  defendant,  on  filing  an 
affidavit  of  the  service  of  such  rale,  and  that  the  plaintiff  has 
failed  to  proceed  to  trial  in  pursuance  thereof,  may  enter  a 
peremptory  order  for  the  payment  of  his  costs  of  the  suit  (aa)t 
which  order  shall  be  in  lieu  and  shall  have  the  effect  of  a 
judgment  as  in  case  of  a  nonsuit;  and  the  defendant  on  pro- 
ducing such  order  shall  have   the  pleadings  in   the   cause 
removed  into  the  office  of  the  Master  of  the  Court  for  the 
purpose  of  having  execution  thereon,  and  shall  have  execu- 
tion accordingly;  provided,  however,  that  the  Court  or  a 
Judge  shall  have  power  to  extend  the  time  for  proceeding  to 
trial,  with  or  without  terms  (b). 

(«)  Tbe  plaintiff  is  bound  under  the  above  section  to  proceed  to  trial  Proceeding 
within  three  terms  from  that  in  which,  or  the  vacation  of  which,  the  defence  *°  tri*L 
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or  other  subsequent  pleading  is  filed,  unless  the  time  for  so  proceeding  be  ex- 
tended by  the  Court  or  a  Judge.  When  the  prescribed  period  has  elapsed, 
and  no  notice  of  trial  has  been  served,  there  are  two  courses  open  to  the  de- 
fendant. He  may  either  proceed  to  rule  the  plaintiff  in  the  manner  pointed 
out  above,  or  he  may  take  down  the  cause  for  trial  by  proviso.  At  Common 
Law  the  only  right  of  the  defendant  was  to  take  down  the  cause  for  trial  by  , 
proviso  (see  post,  p.  m) ;  but  by  the  28th  Geo.  3,  c.  31,  s.  2  (repealed  by 
the  present  Act),  the  further  right  was  given  to  the  defendant  of  obtaining  a 
judgment  as  in  case  of  a  nonsuit  against  a  plaintiff  who  was  guilty  of  neglect 
in  not  bringing  on  an  issue  to  be  tried,  and  by  the  above  section  a  similar 
right  is  conferred  upon  him.  The  effect  of  a  rule  entered  under  the  above 
section  is  the  same  as  that  of  a  judgment  of  nonsuit,  and  will  not,  therefore, 
be  an  answer  to  a  fresh  action,  while,  on  the  other  hand,  a  verdict  upon  a 
trial  by  proviso  is  conclusive  between  the  parties.  A  trial  by  proviso  is,  how- 
ever, seldom  bad  recourse  to  except  in  cases  where  the  defendant  is  particu- 
larly anxious  that  the  cause  should  be  finally  disposed  of. 

When  the  defendant  has  ruled  the  plaintiff  under  the  above  section  to  pro- 
ceed to  trial,  the  plaintiff,  if  he  has  any  grounds  upon  which  to  apply  to  the 
Court  to  rescind  or  vary  the  rule,  should  apply  by  motion.  Under  the  old 
practice,  if  the  plaintiff  had  once  proceeded  to  trial,  a  judgment  as  in  case  of 
a  nonsuit  could  not  be  entered  up  against  him,  notwithstanding  a  subsequent 
default,  and  in  such  cases  it  would  appear  that  no  rule  can  be  entered  up 
under  the  present  statute  either,  infra,  note  (to).  Again,  the  plaintiff  may 
show  in  another  class  of  cases  that  the  rule  has  been  prematurely  entered  or 
that  uuder  the  circumstances  of  the  case  the  Court  should  not  allow  it  to  stand 
(infra,  note  (z));  and  in  a  third  class  of  cases,  although  the  rule  has  been  regu- 
larly entered  up,  yet  the  plaintiff  may  have  just  grounds  to  apply  for  an 
extension  of  the  time  for  going  to  trial,  (infra,  note  (b)).  When  the  plaintiff 
does  not  intend  to  show  cause  against  the  rule,  or  to  apply  for  an  extension  of 
the  time,  he  should  serve  notice  of  trial  in  the  usual  manner.  If  after  being 
ruled,  he  fails  in  going  to  trial,  there  are  some  cases  (note  (a),  infra),  in  which 
he  may  notwithstanding  apply  to  the  Court  to  discharge  the  peremptory 
order  for  payment  of  costs  which  the  defendant  is  authorized  to  enter  up 
under  the  above  section. 

(v)  When  the  defendant  has  obtained  an  order  staying  the  proceedings  in 
the  cause,  the  time  during  which  the  proceedings  are  so  stayed  is  not  to  be 
included  in  the  computation  of  the  period  above  mentioned  (Anderson  v. 
}Valsh,  Ir.  R.  3  C.  L.  97  ;  Fielden  v.  Donagh,  8  Ir.C.  L.  R.  Ap.  45) ;  and 
it  is  in  such  a  case  fnrther  necessary  that  three  consecutive  terms  should 
elapse  (Anderson  v.  Walsh,  ubi  supra) ;  and  see  further,  note  (z),  infra. 

It  was  held  under  the  former  Statute,  that  where  there  was  an  issue  both 
in  fact  and  in  law,  time  did  not  commence  to  run  until  the  issue  in  law  was 
disposed  of  (Crisp  v.  Atwell,  1  L.,  M.,  &  P.  454). 

As  to  the  means  of  compelling  the  plaintiff  or  his  representative  to  proceed 
with  the  action  in  case  of  the  death  of  one  of  the  parties,  see  sect.  93  of  the 
Common  Law  Procedure  Act,  1856. 

(to)  Under  the  old  practice,  when  a  plaintiff  had  once  brought  on  the 
issue  to  be  tried,  and  the  trial  had  proved  abortive,  or  had  not  proceeded  from 
causes  other  than  his  neglect,  a  judgment  as  in  case  of  a  nonsuit  could  not  be 
entered  against  him,  although  he  failed  to  proceed  further  with  the  case, 
Thus,  if  the  plaintiff  in  a  country  case  had  taken  the  cause  down  for  trial,  and 
it  had  been  made  a  rematut,  the  defendant  could  not  have  had  a  judgment 
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under  the  Statute  (Brown  v.  Rudd,  i  Dowl.  371 ;  Mewburn  v.  Langley,  3  T. 
B.  1 ;  Wright  v.  Hodgens,  1  Ir.  L.  R.  268).  The  defendant's  only  remedy- 
in  such  a  case  was  to  take  the  case  to  trial  by  proviso  (  Williams  v.  Stewart, 
4  Law  Rec  N.  S.  17 1).  It  was  otherwise,  however,  in  a  town  cause  (Gadd 
▼.  Bennett,  2  B.  &  Aid.  709 ;  Ladbroke  v.  Williams,  3  D.  &  L.  368  ;  Collier 
,  r.  Jones,  1  Huds.  &  Br.  321)  ;  but  see  Wright  v.  Hodgens,  1  Ir.  L.  R.  268. 
Where,  however,  the  plaintiff  withdrew  the  record,  the  defendant  might  have 
obtained  a  judgment  against  him  under  the  Statute  (Graydon  v.Reardon, 
1  Ir.  L.  R.  355  ;  Oilman  v.  Connor,  1  Jebb  &  Sym.  673),  unless  the  with- 
drawal was  at  the  instance  of  the  defendant  (Clarke  v.  Calldghan,  1  Ir.  L.  R. 
345;  Anon.,  2  Ir.  L.  R.  167).  And  where  the  plaintiff  took  the  cause  down 
for  trial,  and  was  nonsuited,  and  the  nonsuit  was  afterwards  set  aside  (  King 
y.Fippett,  iT.R.  492 ;  Ashley  v.  Flaxman,  2  Dowl.  697),  or  had  a  verdict, 
and  a  new  trial  was  afterwards  granted  (Ivers  v.  Browne,  5  Law  Rec.  N.  S. 
32;  Porzelius  v.  Maddoeks,  1  H.  Bl.  101),  it  was  held  that  the  defendant  was 
not  entitled  to  a  judgment  as  in  case  of  a  nonsuit,  inasmuch  as  after  the 
plaintiff  has  once  tried  the  cause  he  could  not  be  compelled  under  the  Statute 
to  proceed  to  trial  again.  And  it  would  appear  that,  in  cases  where  the  de- 
fendant was  not  entitled  to  judgment  as  in  case  of  a  nonsuit  before  the  present 
Act,  he  cannot  now  compel  the  plaintiff  to  proceed  to  trial  under  the  above 
section  :  Ch.  Ar.  Pr.,  12th  Ed.  p.  1500 ;  Day's  Common  Law  Procedure  Act, 
3rd  ed.,  p.  94. 

(a?)  One  of  several  defendants  may  enter  a  rule  under  this  section,  and  where  seve- 
the  rule  will  operate  for  the  benefit  of  all ;  and  this  is  so  even  in  cases  rai  defend- . 
where  judgment  by  default  has  been  marked  against  the  other  defendants  ants* 
(Henry  v.  Flannery,   2  Ir.  C.  L.  R.  650 ;  Jones  v.  Gibson,  5  B.  &  C.  768  ; 
Ftocerscourt  v.  Brislin,  4  Ir.  L.  R.  283). 

(y)  The  twenty  days  may  include  the  ten  days  which  the  plaintiff  will  Entering  the 
require  for  his  notice  of  trial  (Judkins  y.  Atherion,  3  E.  &  B.  987);  and  the  rultt- 
plaintiff  should  therefore  take  care  to  serve  his  notice  of  trial  in  proper  time, 
without  waiting  for  the  expiration  of  the  twenty  days. 

The  rule  may  be  obtained  as  of  course  in  the  office,  without  any  application 
to  the  Court  (Irwin  v.  London,  6  Ir.  Jur.  O.  S.  315).  When  more  than  a 
year  and  a  day  has  elapsed  since  the  filing  of  the  defence  without  any  pro- 
ceedings having  been  taken,  and  no  compromise  is  depending,  the  defendant, 
before  entering  the  rule,  must  enter  a  rule  for  liberty  to  proceed  pursuant  to 
the  178th  Genera]  Order,  1854  (Marsh  v.  Williams,  7  Ir.  C.  L.  R.  99; 
Gardiner  ▼.  Gardiner,- 14  Ir.  C.  L.  K.  Ap.  31);  and  see  hutledge  v.  Rulledge, 
3  Ir.  L.  R.  102 ;  Metcalfe  v.  Hetherington,  3  H.  &  N.  755.  Where  after  the 
defence  had  been  filed,  an  order  of  reference  had  been  obtained  under  sect.  6 
of  the  Common  Law  Procedure  Act,  1 856,  under  which  no  proceedings  had 
been  taken,  and  the  affidavit  on  which  the  rule  was  obtained  made  no 
mention  of  the  order,  the  rule  was  set  aside  with  costs  (Oliver  v.  Davits, 
1  Ir.  L.  T.  83). 

(*)  When  the  rule  in  question  has  been  entered  by  a  defendant,  the  plain-  Excuse  for  " 
tiff  may  apply  to  the  Court  to  discharge  the  rule,  if  he  has  any  just  grounds  not  going  to 
of  excuse  for  not  going  to  trial,  or  if  the  rule  has  been  prematurely  entered, 
or  he  may  apply  to  have  the  time  for  proceeding  to  trial  extended,  as  to  which 
me  post,  note  (6). 

It  will  be  a  good  ground  of  excuse  for  not  going  to  trial,  that  an  order  has 
been  obtained  by  the  defendant,  and  is  in  force,  staying  the  proceeding*. 
Thus  the  defendant  cannot  rule  the  plaintiff  during  the  continuance  of  an 
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order  staying  the  proceedings  until  security  for  costs  be  given  (Anderson  v. 
Walsh,  Ir.  R.  3  C.  L.  97 ;  Ficldeu  v.  Donagh,  8  Ir.  C.  L.  R.  Ap.  45);  or  until 
the  costs  of  not  proceeding  to  trial  pursuant  to  notice  be  paid  {Read  v.  Shaw, 

1  Ir.  L.  R.  269),  or  until  the  coats  of  withdrawing  notice  of  trial  be  paid 
(Mullen  v.  Carroll,  1  Leg.  Rep.  243;  M*  Common  v.  Neeson,  2  Huds.  &  Br. 
1 5  3)»  So,  also,  an  order  staying  proceedings  until  the  costs  of  a  former  action 
are  paid  (Uniacke  v.  Uniacke,  Batty,  333),  or  until  further  particulars  are 
given  (Wright  v.  Graces,  Batty,  331),  will  be  a  good  answer  to  a  rule  under 
the  above  section.  In  all  the  cases  mentioned  the  defendant  must  first  vacate 
the  order  in  question  before  attempting  to  proceed ;  and  the  time  during  which 
the  order  was  in  force  must  not  only  be  excluded  from  the  computation  of 
the  period  above  mentioned,  but  three  consecutive  terms  must  elapse  during 
which  the  plaintiff  is  in  default  (Anderson  v.  Walsh,  M1 Common  r.  Neeson, 
ubi  supra). 

Again,  where  an  action  is  brought  upon  a  bill  of  exchange  or  other  nego- 
tiable instrument,  it  is  a  sufficient  answer  to  a  rule  under  this  section  to  show 
that  the  amount  has  been  paid  by  one  of  the  other  parties  to  the  instrument 
(  White  v.  Doolan,  3  Ir.  L.  R.  500  ;  Anon.,  6  Law  Rec.  350 ;  with  which  com- 
pare Heron  v.  AJ'Aleer,  Jr.  R.  2  C.  L.  490).  And  if  in  such  a  case  the  de- 
fendant has  a  good  defence  to  the  action,  the  proper  course  in  order  to  obtain 
his  costs  is  to  bring  the  case  to  trial  by  proviso  (Manning  v.  Anon.,  10  Ir. 
L.  R.  484). 
Bunkmntcy  Where  the  plaintiff  became  a  bankrupt  or  insolvent  after  issue  joined,  it 
or  insolvency  was  held  under  the  repealed  Act,  that  the  defendant  was  not  entitled  to  a 
0  parties.  judgment  as  in  case  of  a  nonsuit  (Jones  v.  Newbury,  Bl.,  D.,  &  O.  147 ;  Fitton 
v.  Evans,  6  Ir.  L.  R.  466 ;  Cross  v.  Robertson,  7  M.  &  G.  640);  and  see  sect. 
162,  post.  And  where  the  defendant,  after  action  brought,  became  bankrupt 
or  insolvent,  or  got  into  insolvent  circumstances,  the  Court  would,  in  case  an 
application  was  made  to  enter  up  a  judgment  as  in  case  of  a  nonsuit,  direct  a 
stet  processus  to  be  entered ;  and  if  the  defendant  refused  to  consent  to  join  in 
so  doing,  would  either  refuse  the  application  with  costs,  or  direct  the  judg- 
ment to  be  entered  up  without  costs  (Crawford  v.Crowther,  8  Ir.  L.  R.  99; 
Doe  v.  Mullins,  9  Ir.  L.  R.  39 ;  O'Connor  v. Evans,  7  Ir.  L.  R.  210);  and 
where  the  defendant  had  informed  the  plaintiff,  after  the  commencement  of 
the  action  that  he  intended  to  take  the  benefit  of  the  Insolvent  Act,  the  Court 
set  aside  the  rule  (  Truscott  v.  Latour,  9  Ex.  420) ;  and  so,  also,  where  the 
defendant  had  left  the  country  after  issue  joined,  leaving  no  property,  and 
was  a  defaulter  (Rice  v.  M'Mahon,  2  Leg.  Rep.  135;. 

Where  the  sum  sought  to  be  recovered  was  only  £5,  and  the  plaintiff  swore 
he  had  a  good  cause  of  action,  the  Court  refused  to  allow  a  judgment  of  non- 
suit to  be  entered  up  (Anon.,  2  Ir.  L.  R.  263;  M'Cormick  v.  Noblett,  2  Jebb 
&Sym.  161). 

Where  a  motion  was  made  for  a  judgment  as  in  case  of  a  nonsuit  after 
notice  of  trial  had  been  served  and  withdrawn,  and  it  appeared  that  the 
record  was  withdrawn  at  the  instance  of  the  defendant,  the  Court  refused  the 
application  (Clarke  v.  Callaghan,  1  Ir.  L.  R.  354) ;  and  see  ante,  note  (»), 
as  to  the  effect  of  withdrawing  notice  of  trial,  or  of  the  cause  being  made  a 
remanet,  or  the  trial  proving  abortive. 

So,  also,  where  it  appears  that  the  defendant  in  any  way  consents  to  the 

■  delay,  as  by  negotiating  fur  a  settlement  or  a  reference  (Hansbu  v.  Evans,  4 

JJ.  &  W.  565),  or  by  having  applied  for  a  postponement  (Rendell  v.  Bailey, 

2  DowL  113),  he  will  not  be  entitled  to  a  rule  under  this  section.    And 
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where,  after  an  action  had  boeu  brought  for  a  malicious  arrest,  the  defendant 
instituted  criminal  proceedings  against  the  plaintiff  on  the  charge  for  which 
the  arrest  had  been  made,  the  Court  discharged  a  rule  for  judgment  as  in 
case  of  a  nonsuit  {Gray  v.  Hut  chins,  3  Dowl.  414). 

When  a  plaintiff  institutes  proceedings  at  Law  and  Equity  for  the  recovery 
of  the  same  demand,  and  elects  to  proceed  in  Equity,  the  defendant  may  rule 
him  under  the  above  section  (Mortimore  v.  Soares,  1E.&E.  399  ;  HoUier 
v.  Eyre,  BL,  D.  &  O.  108). 

(a)  When  the  defendant  has  entered  a  rule  that  the  plaintiff  do  proceed  to 
trial,  the  plaintiff  should  bring  the  cause  on  for  trial  at  the  sittings  or  the 
assizes,  as  the  case  may  be,  next  after  the  expiration  of  the  notice,  and  should 
for  that  purpose  serve  notice  of  trial  in  the  usual  way  (Sul*h  v.  Cranbrook,  Entering  pe- 
1  DowL  148).  If  the  plaintiff  fails  to  comply  with  the  rule,  and  has  not  JJSer.  ^ 
obtained  an  extension  of  the  time  for  proceeding,  the  defendant  may  enter  a 
peremptory  order  for  the  payment  of  the  costs,  and  the  order  so  entered  will  ^^"jjT2 
not  be  rescinded  unless  the  plaintiff  accounts  satisfactorily  for  not  having 
proceeded  to  trial.  In  Dowell  v.  Husstyy  6  Ir.  C.  L.  R.  230,  it  was  laid 
down  that  nothing  but  a  fatality  can  prevent  the  strict  operation  of  the  rule, 
inasmuch  as  the  defendant,  when  he  acts  regularly,  is  entitled  to  its  pro- 
tection ;  and  accordingly,  in  that  case,  the  Court  refused  to  rescind  the  order, 
the  only  ground  of  excuse  shown  being  the  laches  of  the  clerk  of  the  attor- 
ney. In  Colclough  v.  Col  dough,  14  Ir.  C.  L.  R.  523,  it  was,  however,  held 
by  the  Court  of  Exchequer  (Hughes  B.,  dissentiente)  that  the  Court  b  not 
precluded  from  looking  at  the  circumstances  under  which  a  plaintiff  with- 
draws a  record  at  the  assizes  for  which  he  has  served  notice  of  trial  pursuant 
to  the  first  of  the  above  rules.  In  that  case  the  plaintiff  bad  withdrawn  the 
record  after  the  commencement  of  the  assizes,  upon  discovering  that  a  witness 
who  was  believed  to  have  had  in  her  possession  important  documentary  evi- 
dence, for  the  production  of  which  she  had  been  served  with  a  subpoena  duces 
tecum,  bad  not  the  evidence  in  question  in  her  possession,  and  did  not  know 
of  it ;  and  the  Court  under  the  circumstances  set  aside  the  peremptory  order 
for  payment  of  costs,  upon  the  terms  of  the  plaintiff  "paying  the  costs  of  the 
nonsuit.  So,  also,  if  the  plaintiff's  failure  to  go  to  trial  at  the  sittings  or 
assizes  in  question  has  not  arisen  from  any  default  or  neglect  of  his  own,  as 
for  instance,  if  it  arises  from  the  illness  or  act  of  the  Judge  {Orayden  v.  Rear- 
do*,  1  Ir.  L.  R.  355),  the  order  will  be  rescinded.  The  plaintiff  should,  how- 
ever, in  such  a  case,  be  prompt  in  applying  to  the  Court  to  rescind  the 
peremptory  order  entered  by  the  defendant,  and  should,  if  possible,  apply 
to  the  Court  to  extend  the  time  before  the  order  in  question  is  entered 
( Colclough  v.  Colclough,  ubi  supra  ;  Ward  v.  Turner,  5  DowL  22).  Where, 
however,  the  trial  has  not  taken  place  in  consequence  of  neglect  on  the  part 
of  the  plaintiff  or  his  attorney,  the  rule  will  not  be  rescinded  (Petrie  v.  Cul- 
len,  2  D.  &  L.  604  ;  Dowell  x.Hussey,  6  Ir.  C.  L.  R.  230).  In  Powers- 
court  v.  B*islin,  4  Ir.  L.  R.  283,  the  plaintiff  having  failed  to  go  to  trial  in 
consequence  of  the  absence  of  his  counsel,  the  Court  refused  a  motion  for 
judgment  as  in  case  of  a  nonsuit  And  see,  further,  note  (6),  infra,  as  to  the 
grounds  upon  which  the  Court  will  extend  the  time  for  going  to  trial,  and 
the  terms  which  will  be  imposed  upon  the  plaintiff. 

(aa)  Where  the  defendant  pays  money  into  Court,  he  is  entitled  in  case  be  Costs. 
obtains  judgment,  as  in  case  of  a  nonsuit  to  the  general  costs  of  the  cause 
{McLean  v.  Phillips,  18  L.  J.  C.  P.  248). 

(6)  In  addition  to  the  power  above  given  to  the  Court  or  a  Judge  to  tx- 
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tend  the  time  for  proceeding  to  trial,  the  Judge  at  the  trial  may  under  sect  22 
of  the  Common  Law  Procedure  Act,  1856,  adjourn  the  trial  for  such  time  as 
he  may  think  fit. 

The  plaintiff  may  apply  to  the  Court  to  extend  the  time  for  proceeding  to 
trial  immediately  after  the  first  of  the  above  rules  has  been  entered,  the 
better  course  being  to  apply  at  once  {Farthing  v.  Castles,  22  L.  J.  Q.  B.  167). 
The  Court  may,  however,  make  an  order  extending  the  time  after  the  lapse 
of  the  twenty  days  (Nosotti  v.  Hudson,  L.  R.  3  C.  P.  293,  overruling  .Hor- 
ner v.  Spencer,  1  F.  &  F.  412).  In  order  to  induce  the  Court  to  extend  the 
time,  the  plaintiff  must  satisfy  the  Court  that  his  inability  to  proceed  to 
trial  arises,  not  from  any  wish  on  his  part  to  delay  the  trial  of  the  cause 
unnecessarily,  or  for  the  purpose  of  vexation,  or  from  any  other  improper 
motive,  but  from  necessity,  or  from  some  other  just  and  reasonable  cause. 
Accordingly,  where  a  commission  had  been  issued  to  examine  witnesses  in 
New  South  Wales,  in  support  of  the  plaintiff's  case,  the  Court  extended  the 
time  for  proceeding  to  trial  to  twelve  months  (Druitt  v.  JDruitt,  2  Ir.  Jur.  N. 
S.  420).  So,  also,  the  absence  of  a  material  witness  (Montfordv.Bond,  2 
Dowl.  403),  or  the  non- production  by  such  witness  of  documents  which 
were  believed  to  be  in  his  possession  (Colelough  v.  Colelough,  14  Ir.  C.  L.  R. 
5*3)»  or  the  absence  of  documentary  evidence  (Oreenhill  v.  Mitchell,  6 
Taunt.  150),  may  beheld  by  the  Court  in  the  exercise  of  its  discretion  to  be  a 
sufficient  excuse ;  and  in  a  case  where  all  that  was  sworn  was,  that  "unex- 
pected difficulties  had  arisen  in  procuring  the  necessary  evidence  to  entitle 
the  plaintiff  to  a  verdict  in  his  favour,"  the  excuse  was  held  to  be  sufficient 
(Doe  v.  Blots,  8  Dowl.  18).  It  has  also  been  held  to  be  a  sufficient  excuse 
that  another  action  was  pending,  and  about  to  be  argued,  which  would  decide 
the  question  in  dispute  {Duke  v.  Tucker,  5  Railway  Cases,  1 16).  And  where  a 
bill  had  been  filed  against  a  banking  company,  and  a  receiver  appointed 
over  all  their  property,  with  a  reference  to  the  Master  to  report  on  the  suits 
to  be  prosecuted  or  defended  by  them,  the  Court  would  not  allow  a  judgment 
as  in  case  of  a  nonsuit  to  be  entered  up  against  them,  they  undertaking  to 
go  to  trial  forthwith  (Hughes  v.  Glenny,  4  Ir.  L.  R.  5).  The  mere  poverty 
of  the  plaintiff,  if  of  a  permanent  nature,  is  no  excuse  (Frodsham  v.  Rust,  4 
Dowl.  90) ;  but  where  it  appeared  that  the  poverty  was  only  temporary,  and 
that  he  expected  to  be  in  funds  within  a  definite  period,  the  excuse  was  held 
to  be  sufficient  (Radford  v.  Smith,  4  M.  &  W.  100).  As  to  the  bankruptcy 
or  insolvency  of  the  defendant,  see  ante,  note  (2) ;  and  as  to  the  other  grounds 
of  excuse  which  may  be  put  forward  by  a  plaintiff,  and  as  to  obtaining  a 
second  extension  of  the  time  for  proceeding  to  trial,  see  Ch.  Ar.,  Pr.  12th  ed., 
PP.  «505»  1508. 

In  cases  where  the  plaintiff  does  not  apply  after  the  entry  of  the  first  of  the 
rules  mentioned  in  the  section  for  an  extension  of  time  for  going  to  trial, 
and  afterwards  makes  default,  the  Court  will  canvass  much  more  strictly  the 
excuse  put  forward  by  him,  than  if  he  had  in  the  first  instance  made  an  ap- 
plication to  extend  the  time  (Colelough  v.  Colclough,  14  Ir.  C.  L.  R.  523, 
528),  and  an  affidavit  of  merits  may  be  required  (Judkinsv.  Atherton,  23  L. 
J.  Q.  B.  335).  The  terms  on  which  an  extension  of  the  time  for  going  to  trial 
will  be  granted  are  in  the  discretion  of  the  Court  or  Judge.  As  a  general  rule, 
the  plaintiff  will  be  put  under  terms  to  proceed  to  trial  within  a  definite  period ; 
and  he  may  also,  where  the  circumstances  of  the  case  render  it  fit — as,  for  in- 
stance, where  he  has  got  into  insolvent  circumstances,  and  the  action  is  being 
carried  on  for  the  benefit  of  third  parties — be  ordered,  as  part  of  the  terms  of 
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rescinding  the  rule,  to  give  security  for  costs  (Nicholson  v.  Milne,  i  H.  & 
W.  31 1).  On  the  other  hand,  if  the  defendant  has  got  into  insolvent  cir- 
cumstances, he  will  be  advised  to  consent  to  the  entering  of  a  stet  processus; 
and  if  he  refuse,  the  order  will  be  discharged,  with  costs  (Holland  v.  Bender- 
son,  4M.  &  W.  587  ;  Smith  v.  Badcock,  5  DowL  91,  and  see  ante,  note(z)  ). 
In  cases  where  the  plaintiff  has  already  made  default  in  proceeding  to  trial, 
the  costs  of  not  proceeding  to  trial,  or  of  withdrawing  the  notice  of  trial  (see 
ante,  section  105),  or  the  costs  of  the  nonsuit  in  case  a  peremptory  order  has 
been  entered,  will  be  ordered  to  be  paid  {Pitt  v.  Evans,  2  Dowl.  266 ;  Colclough 
▼.  Colclough,  14  Ir.  C.  L.  R.  523).  So,  also,  will  the  costs  of  the  application 
and  of  entering  the  rule,  and  the  payment  of  these  costs  may  be  made  a  con- 
dition precedent  to  proceeding  further  (Colclovgh  v.  Colclough,  ubi  supra  : 
Dennehaye  v.  Eichurdson,  4  Dowl.  564).  Where,  however,  the  plaintiff  has 
been  prevented  from  going  to  trial  from  no  fault  whatever  on  his  part,  the 
rule  may  be  discharged  without  the  payment  of  these  costs:  Ch.'Ar.  Pr.  12th 
e<L,  p.  15 10. 

107.  Nothing  herein  contained  shall  affect  the  right  of  a  Defendant's 
defendant  to  take  down  a  cause  for  trial,  after  default  by  n£m  default 
the  plaintiff  to  proceed  to  trial  as  aforesaid  ;  and  it  shall  be  tin;  w  &*i6" 
lawful  for  the  defendant,  after  such  default,  to  proceed  to  victcTe,*. 
have  the  abstract  of  the  issues  settled  in  the  same  manner  as 
the  plaintiff  might  have  done  (c). 

(c)  When  the  plaintiff  makes  default  in  proceeding  to  trial,  it  is  the  Com-  Trial  by  pro- 
mon  Law  right  of  the  defendant  to  make  up  the  abstract,  serve  notice  of  trial,  viso. 
and  proceed  to  trial  in  the  same  manner  as  the  plaintiff  might  have  done  ; 
and  the  advantage  of  adopting  this  course,  as  compared  with  ruling  the 
plaintiff  under  the  preceding  section,  is,  that  while  a  rule  under  the  preceding 
section  is  not  conclusive  between  the  parties,  the  verdict  of  the  jury  upon  the 
trial  by  proviso  is  so.  In  the  cases,  moreover,  which  have  been  mentioned  above 
(note  (w),  supra'),  where  the  defendant  cannot  rule  the  plaintiff,  as,  for 
instance,  where  a  country  cause  has  been  made  a  remanei  or  a  nonsuit,  or 
verdict  set  aside,  the  defendant's  only  remedy  is  to  take  the  cause  down  for 
trial   by  proviso  (Wright  v.   Hodgens,    1    Ir.  L.   R.   268,    Crawford  v. 
Huddlcstone,  Glasc.  125;  Williams  v.  Stewart,  4  Law  Rec.  N.  S.  171.)   As 
to  when  the  defendant  may  in  such  a  case  proceed  to  bring  the  cause  down 
for  trial  by  proviso,  see  Jfcf'ifaAon  v.  Ellis,  12  Ir.  C.  L.  R.  437  ;  Oakley  v.   ^^m  de_ 
Ooddeen,  1 1  C.  B.  N.  S.  805.     For  a  form  of  notice,  see  Chitty's  Forms,  fCnd*nt  may 
10th  ed.,  p.  853 ;  and  see  also  Bell  v.  Nangle,  2  Jebb  &  S.  251.  serve  notice. 

In  replevin,  prohibition,  and  error  in  fact,  both  parties  being  actors,  the 
defendant  may  make  up  the  record,  and  proceed  to  trial,  although  the  plaintiff 
has  committed  no  default ;  and  see  post,  sections  228-230. 

As  the  defendant's  right  to  take  the  cause  down  for  trial  by  proviso  is  a  will  not  be 
Common  Law  right,  the  Court  will  not  in  general  interfere  to  prevent  him  prevented     j 
from  exercising  that  right  ( Whittaker  v.  Mason,  6  Dowl.  429 ;  Pickering  v.   ^  Silt* 
Dunne,  1  Ir.  L  T.  63).     In  Marsh  v.  Williams,  7  Ir.  C.  L.  R.  99,  an 
action  was  brought  on  a  bill  of  exchange  against  an  accommodation  acceptor, 
to  which  the  defendant  pleaded  infancy;  and  after  notice  of  trial  had  been  served 
no  further  proceedings  were  taken  for  more  than  two  years.   The  defendant, 
thereupon,  in  order  to  be  in  a  position  to  apply  for  a  rule  under  the  preceding 
section,  and  so  entitle  himself  to  the  costs  of  the  action,  obtained  a  conditional 
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order  pursuant  to  the  178th  G.  0.  1854,  for  liberty  to  proceed :  the 
plaintiff  showed  cause  upon  the  ground  that  the  defendant  had  at  the  time 
of  the  indorsement  of  the  bill  represented  himself  to  be  of  full  age,  and  it  was 
held  notwithstanding,  that  the  defendant  was  entitled  to  an  absolute  order 
in  order  that  he  might  at  all  events  exercise  his  ComomnLaw  right  of  taking 
down  the  record^  for  trial  by  proviso. 

trfan?  °de-         I0**#  ^nen  a  defendant  shall  be  entitled  to  go  to  trial  as 

fendant,  15  a  aforesaid,  he  may  proceed  without  any  rule  or  order  for  that 

I6U6.CReg.7d'  purpose,  and  the  same  notice  of  trial  shall  be  given  as  in 

it5&  H,43*      ordinary  cases,  and  if  abstracts  are  entered  for  trial  both  by 

the  plaintiff  and  the  defendant,  the  defendant's  abstract  shall 

be  treated  as  standing  next  in  order  after  the  plaintiff's 

abstract  in  the  list  of  causes,  and  the  trial  of  the  cause  may 

take  place  accordingly  (tf). 

pn^d?nm '      W  Where  no  proceedings  have  been  taken  in  the  cause  after  the  filing  of  the 

for  year  and     defence  for  a  year  and  a  day,  and  no  compromise  is  depending,  the  defendant 

day.  must  before  serving  notice  of  trial  by  proviso  enter  a  rule  to  proceed  pursuant 

to  the  178th  G.  0. ;  otherwise  his  proceeding  will  be  irregular  (Gardiner  v. 

Proceedings      Gardiner,  14  Ir.  Ch.  R.  Ap.  31) ;  and  see  M'Mahon  v.  Ellis,  12  Ir.  C.  L. 

at  trial.  Rep.  437.    Where  the  plaintiff  does  not  appear  at  the  trial,  and  the  issue  lies 

upon  him,  the  defendant  should  not  go  into  his  case  and  take  a  verdict,  but 

should  apply  to  have  the  plaintiff  nonsuited,  Ch.  Ar.  Pr.,  12th  ed.  p.  1493  ; 

2  Wins.  Saunds.  336  b.     If,  however,  he  takes  a  verdict  the  Court  will  not 

set  it  aside  except  for  the  purpose  of  allowing  a  nonsuit  to  be  entered 

(Hodgson  v.  Forster,  1  B.  &  C.  no). 

Jury  process.  "With  respect  to  juries  and  jury  process  (e) : 
Precept  by  109.  No  jury  process  shall  be  necessary  or  used  in  any 
Assue  to  action ;  but  the  precept  issued  by  the  Judges  of  assize  to  the 
jurors°for  sheriff  to  summon  jurors  for  the  assizes  shall  direct  that  the 
clvirf8ina?  Jurors  ^e  summoned  for  the  trial  of  all  issues,  whether  civil 
trials,  15  a  or  criminal  (/),  which  may  come  on  for  trial  at  the  assizes, 
sfcYoMOk6'  an(*  the  jurors  shall  thereupon  be  summoned  in  like  manner 
as  at  present  (g). 

Juries.  (0  This  and  the  following  sections  provide  for  the  summoning  of  juries 

for  the  trial  of  issues  in  fact.  Both  in  town  and  country  causes  (except  in 
the  cases  mentioned  infra,  note  (/)  )  the  juries  are  summoned  pursuant  to 
the  precept  of  the  Judge  to  the  sheriff.  If  the  plaintiff  intends  to  have  the 
cause  tried  by  a  special  jury,  he  should  give  notice  of  his  intention  to  the  de- 
fendant at  such  time  as  it  would  be  necessary  to  give  notice  of  trial ;  and  if 
the  defendant  intends  to  have  a  special  jury,  he  should  give  the  plaintiff  a 
like  notice  six  days  before  the  first  day  of  the  sittings  or  assizes  (sect.  113). 
The  Court  or  a  Judge  may,  however,  at  any  time  order  the  cause  to  be  tried 
by  a  special  jury  (»&.).  When  either  party  intends  to  have  the  cause  so 
tried,  it  is  further  necessary  to  give  notice  of  such  intention  to  the  sheriff  six 

■ 
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days  before  the  first  day  of  the  sittings  or  assizes ;  and  if  such  notice  be  not 
given  a  special  jury  need  not  be  summoned  or  attend,  and  the  cause  may  be 
tried  by  a  common  jury,  unless  otherwise  ordered  (sect.  1 15).  The  sheriff  in 
every  case  is  bound  to  keep  a  printed  panel  both  of  the  common  and  special 
jurors  in  his  office,  or  in  the  office  of  his  returning  officer,  seven  days  before 
the  first  day  of  the  sittings  or  assizes,  and  a  copy  of  such  panel  must  be  an- 
nexed to  the  abstract  (sects.  1 10, 1 1 1,  1 1 2).  As  to  obtaining  a  jury  under  the 
old  system  see  the  next  note  and  note  (/),  infra;  and  as  to  the  qualifications 
of  jurors  and  the  different  species  of  challenge,  see  note  (g),  infra. 

(/)  In  TheQueen  v.  Rea,  16  Ir.  C.  L.  R.  428,  it  was  held  that  the  provi-  Jury  under 
sions  of  the  above  section  do  not  apply  to  the  case  of  a  criminal  information  |{!mold8y8~ 
tried  by  a  special  jury  struck  under  the  old  system,  and  that  therefore  the 
fact  of  such  jury  having  been  summoned  by  virtue  of  writs  of  venire  and  dis- 
tringas, and  not  by  virtue  of  the  precept  of  the  Judges  of  Assize  is  no  ground 
of  challenge  to  the  array.  So,  also,  when  the  jury  in  a  civil  case  is  struck 
under  the  old  system,  the  provisions  of  the  above  section  as  to  the  issuing  of 
a  precept  are  inapplicable,  and  it  is  therefore  no  ground  of  challenge  to  the 
array  that  the  jury  has  been  returned  and  summoned  without  any  precept 
issued  by  the  Judges  of  Assize  (Aldborovgh  v.  Bland,  7  Ir.  C.  L.  R.  571). 
In  such  a  case  the  jury  should  be  summoned  by  means  of  the  writs  of  venire 
and  distringas  or  habeas  corpora,  as  before  the  Act. 

(g)  The  sheriff  is  the  proper  officer  in  ordinary  cases  to  summon  the  jurors ;   By  whom 
but  if  he  be  disqualified,  there  is  nothing  in  the  3  &  4  Win.  4,  c.  91,  or  in  the  Bummoued. 
present  Act,  to  deprive  the  coroner  of  his  Common  Law  function  of  acting  in  the  sheriff  dis- 
place of  the  sheriff,  whether  the  jury  to  be  summoned  be  a  common  or  a  qualified, 
special  jury  (Aldborougk  v.B'and,  7  Ir.  C.  L.  R.  571).     And  where  upon 
a  writ  of  inquiry  before  the  Master  to  assess  damages  the  sheriff  is  either 
plaintiff  or  defendant,  the  coroner,  it  would  appear,  is  the  proper  party  to  sum- 
mon the  jury  (Cassidt/  v.  St.  Lawrence,  6  Ir.  Jur.  0.  S.  315). 

The  qualifications  of  jurymen,  the  grounds  of  exemption,  and  the  manner 
in  which  the  jurors'  book  and  the  panel  are  to  be  made  up,  is  provided  for  by 
3  &  4  Wm,  4,  c.  91,  amended  by  8  &  9  Vict.  c.  67,  and  31  &  32  Vict.  c.  75  ; 
and  see  also  Mulrahy  v.  The  Queen,  L.  R.  3  H.  L.  306.  When  either  party 
objects  to  the  jury  as  returned  by  the  sheriff,  his  course  is  to  challenge.  The  challenges, 
challenge  may  be  either  to  the  array  or  to  the  polls,  i.  e.  to  the  individual 
juryman.  A  challenge  to  the  array  is  an  objection  to  all  the  jurors  returned  challenges 
by  the  sheriff  collectively,  not  for  any  defect  in  them,  but  for  some  partiality  to  the  array, 
or  default  in  the  sheriff  or  his  under  officers  who  arrayed  the  panel,  Ch.  Ar. 
Pr.,  1 2th  ed.,  p.  433.  A  challenge  to  the  polls  is  generally  on  the  grounds 
either  of  want  of  qualification,  or  partiality.  It  is  good  ground  of  challenge 
to  the  array  that  the  jurors  were  summoned  by  the  plaintiffs  attorney,  who 
acted  as  under-sheriff,  or  that  the  name  of  another  attorney  was  colourably 
used  in  place  of  the  under-sheriff  who  was  the  real  attorney,  or  that  the  jurors 
were  summoned  by  the  partner  of  the  attorney  of  either  of  the  parties  (Stvb- 
ber  v.  Wall,  1  Cr.  &  Dix,  C.  C.  54;  Chapman  v.  Al^Gutchin,  ib.  121,  where 
also  the  form  of  the  challenge  may  be  seen).  A  challenge  to  the  polls  may.be  To  the  polls. 
sustained  either  on  the  ground  of  disqualification  (Barrett  v.  Long,  7  Ir.  L. 
R.  439,  3H.  L.  Cas.  395  ;  0" Connelly.  Mansfield,  7  Ir.  L.  R.  179;  3  &  4 
Wm.  4  c.  91,  s.  20),  or  of  partiality  or  bias.  The  principal  grounds  may  be 
seen  enumerated,  Ch.  Ar.  Pr.  12th  ed.,  435,  and  see  also  Trials  per  Pais,  p. 
176.  In  Nowlany.  The  King,  1  Huds.&  Br.  164,  an  action  having  been 
brought  to  recover  the  amount  of  a  defaulting  county  treasurer's  security,  a 
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When  to  be 
made. 


How  tried. 


A  printed 
panel  to  be 
prepared  and 
annexed  to 
the  abstract. 
15  A  16  Vict. 
C,  76,  8.  IOC 


Sheriffs  of 
Dublin  to 
summon 
common 
Jurors,  and 
prepare  a 
panel  to  be 
annexed  to 
the  abstract 
15  &  16  Vict 
c.  76,  s.  107. 


challenge  to  one  of  the  jurors  on  the  ground  of  his  being  a  landholder  of  the 
county  was  held  good,  the  grand  jury  of  the  county  having  at  that  time 
power  under  the  36  Geo.  3,  c  55,  ft.  55,  to  levy  the  entire  amount  of  such 
defalcation  off  the  county  at  large. 

As  to  challenges  to  a  special  jury,  see  />osf,  note  (»). 

A  challenge  either  to  the  array  or  to  the  polls  should  not  be  made  until  a 
full  jury  has  appeared.  Whoever  challenges  first  must  finish  all  his  chal- 
lenges before  the  other  begins.  A  challenge  should  be  propounded  in  such  a 
way  that  it  may  be  at  once  placed  upon  the  record,  and  the  opposite  party 
may  then  either  demur  or  counterplead.  As  to  the  form  of  a  challenge  and 
counterplea,  &c,  see  Trials  per  Pais,  p.  206. 

A  challenge  may  in  general  be  tried  in  such  way  as  the  Court  directs. 
When  the  challenge  is  what  is  called  a  principal  challenge — i.  e.  such  a  one, 
that  if  it  be  found  true,  it  is  sufficient  of  itself  without  leaving  anything  to  the 
discretion  of  the  triers,  it  may  be  tried  by  the  Court  itself:  Ch.  Ar.  Pr.,  12th 
ed.,  pp.  437,  438.  When  a  challenge  to  the  polls  is  what  is  called  a  chal- 
lenge to  the  favour — i.  e.  one  where  it  is  left  to  the  discretion  of  the  triers  to 
say  whether  the  juryman  is  indifferent,  the  challenge  is  tried  by  two  jurors 
already  sworn,  or,  if  two  have  not  been  sworn,  then  by  two  triers  appointed 
by  the  Court  If  in  such  a  case  the  triers  try  one  juror,  and  he  be  found  in- 
different, he  is  sworn,  and  he  and  the  two  triers  try  the  next;  and  when 
another  juror  is  found  indifferent,  the  two  triers  are  superseded,  and  the  first 
two  jurors  so  sworn  try  the  next  Although  a  party  does  not  challenge,  he 
may  set  aside  a  verdict  obtained  against  him,  if  he  can  show  that  the  trial 
was  not  fair  and  indifferent  (Bay lis  v.  Lucas,  Cowp.  112). 

1 10.  A  printed  panel  of  the  jurors  summoned  shall,  seven 
days  before  the  commission  day,  be  made  by  the  sheriff,  and 
kept  in  the  office  of  the  returning  officer  in  Dublin  for  inspec- 
tion; and  a  printed  copy  of  such  panel  on  parchment  shall  be 
delivered  by  the  sheriff  to  any  party  requiring  the  same,  on 
payment  of  a  fee  of  one  shilling,  and  such  copy  shall  be  an- 
nexed to  the  abstract  for  Nisi  Prius. 

111.  The  sheriffs  of  the  County  and  County  of  the  City 
of  Dublin  respectively  shall,  pursuant  to  a  precept  under  the 
hand  of  a  Judge  of  any  of  the  said  Superior  Courts,  and 
without  any  other  authority,  summon  a  sufficient  number  of 
common  jurors  for  the  trial  of  all  issues  in  the  Superior  Courts 
of  Common  Law  and  the  Consolidated  Nisi  Prius  Court  in 
like  manner  as  before  this  Act ;  and  seven  days  before  the 
first  day  of  each  sittings  a  printed  panel  of  the  jurors  so  sum- 
moned for  the  trial  of  causes  at  such  sittings  shall  be  made 
by  such  sheriff,  and  kept  in  his  office  for  public  inspection ; 
and  a  printed  copy  of  such  panel  shall  .be  delivered  by  the 
said  sheriff  to  any  party  requiring  the  same,  on  payment  of  a 
fee  of  one  shilling,  and  a  copy  on  parchment  shall  be  annexed 
to  the  abstract  for  Nisi  Prius;  and  the  said  precept  shall  and 
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may  be  in  like  form  as  the  precept  issued  by  the  Jadges  of 
Assize,  and  one  thereof  shall  suffice  for  each  Term  and  after 
sittings,  and  for  all  the  Superior  Courts  and  the  said  Conso- 
lidated Nisi  Prius  Court;  and  it  shall  be  the  duty  of  the  said 
sheriffs  respectively  to  apply  for  and  procure  such  precept  to 
be  issued  in  sufficient  time  before  each  Term  to  enable  them 
to  summon  the  persons  in  manner  aforesaid^  and  it  shall  be 
lawful  for  the  several  Courts  or  any  Judge  thereof  at  any 
time  to  issue  such  precept  or  precepts  to  summon  jurors  for 
disposing  of  the  business  pending  in  such  Courts  and  in  the 
Consolidated  Nisi  Prius  Court,  and  to  direct  the  time  and 
place  for  which  such  jurors  shall  be  summoned,  and  all  such 
other  matters  as  to  such  Court  or  Judge  shall  seem  requisite. 

112.  The  precept  issued  by  the  Judges  of  assize,  and  by  special 
the  Judge  of  any  of  the  said  Superior  Courts  for  cases  in  the  J^neVtoTry 
County  and  City  of  Dublin,   as  aforesaid,   shall  direct  the  ail  special 
sheriff  to  summon  a  sufficient  number  of  special  jurymen  to  lf?6  viS  c. 
be  mentioned  therein,  not  exceeding  in  country  cases  forty-  76»8-106-    - 
eight  in  all,  to  try  the  special  jury  causes  at  the  assizes,  or 
in  the  several  Superior  Courts  of  Common  Law  in  Dublin  re- 
spectively ;  and  the  persons  summoned  in  pursuance  of  such 
precept  shall  be  the  jury  for  trying  the  special  jury  causes  at 
the  assizes  or  after  sittings  respectively  (A),  subject  to  such 
right  of  challenge  as  the  parties  are  now  by  law  entitled  to 
in  the  like  cases  (1),  and  subject  to  the  like  liability  as  to  the 
payment  of  the  costs  of  obtaining  such  special  jury  (/);  and 
a  printed  panel  of  the  special  jurors  so  summoned  shall  be 
made,  kept,  delivered,  and  annexed  to  the  abstract  of  Nisi 
Prius,  in  like  time  and  manner  and  upon  the  same  terms  as 
hereinbefore  provided  with  reference  to  the  panel  of  common 
jurors  (k);  and  upon   the   trial   the   special  jury   shall  be 
balloted  for  and  called  in  the  order  in  which  they  shall  be 
drawn  from  the  box,  in  the  same  manner  as  common  jurors; 
provided  that  the  Court  or  a  Judge,  in  such  case  as  they  or 
he  may  think  fit,  may  order  that  a  special  jury  be  struck  ac- 
cording to  the  present  practice,   and  such  order  shall  be  a 
sufficient  warrant  for  striking  such  special  jury,  and  making 
a  panel  thereof  for  the  trial  of  the  particular  cause  (I). 

(A)  As  to  the  manner  of  obtaining  a  special  jury,  see  ante,  note  («),  and 
sect*  113,  1 15,  port. 

(t)  Although  doubts  hare  been  entertained,  whether  the  array  in  special  Challenges 
jury  causes  can  be  challenged  (#.  v.  Johnton,  2  Str.  1000 ;  R.  v.  Burridge,  QwecM 
1  Sir.  593),  yet  it  would  appear  that  such  a  right  does  exist  {Aldborough  v.  J  w* 
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Bland,  7  Ir.  C.  L.  R.  571).  The  right  of  challenging  an  individual  special 
juryman  undoubtedly  existed  previous  to  the  passing  of  3  &  4  Win.  4,  c.  91, 
and  was  recognised  by  the  17  &  18  Geo.  3,  c.  45,  s.  9  ;  and  notwithstand- 
ing that  sect.  20  of  3  &  4  Win.  4,  c  91,  is  restricted  to  the  case  of  a  com- 
mon juryman,  the  right  still  exists  {Barrett  v.  Long,  3  II.  L.  Cas.  395 ; 
0' Connelly.  Mansfield,  9  Ir.  L.  R.  179). 

O  )  By  sect.  27  of  3  &  4  Wm.  4,  c.  91,  it  is  provided  that  the  person  or 
party  who  shall  apply  for  a  special  jury  shall  pay  the  fees  for  striking  such 
jury,  and  all  the  expenses  occasioned  by  the  trial  of  the  cause  by  the  same, 
and  shall  not  have  any  further  or  other  allowance  for  the  same  upon  tax- 
ation of  costs  than  such  person  or  party  would  be  entitled  unto  in  case  the 
cause  had  been  tried  by  a  common  jury,  unless  the  .Judge  before  whom  the 
cause  is  tried  shall  immediately  after  the  trial  certify  under  his  hand  upon 
the  back  of  the  record  that  the  same  was  a  cause  proper  to  be  tried  by  a 
special  jury.  Accordingly,  the  rule  being,  that  the  party  applying  for  a 
special  jury  has  to  pay  the  costs  of  obtaining  same,  unless  the  Judge  certifies 
that  the  cause  was  a  proper  one  to  be  tried  by  a  special  jury,  it  has  been 
held  that  even  in  cases  where  the  plaintiff  obtains  a  verdict,  but  is  entitled  to 
no  costs  under  sects.  126  and  243  of  the  present  Act,  the  defendant,  if  he 
obtains  a  special  jury,  must  pay  the  costs  of  same  unless  the  Judge  gives  the 
prescribed  certificate  {M'Govcm  v.  M'Namara,  12  Ir.  C.  L.  R.  Ap.  15; 
Kerr  v.  Midland  Great  Western  Railway  Co.,  10  Ir.  C.  L.  R.  A  p.  45  ;  Afar- 
tin  v.  Cochrane,  5  Ir.  L.  R.  374).  When  a  defendant  obtained  an  order  for 
a  special  jury,  which  had  been  struck  accordingly,  and  the  plaintiff  afterwards 
entered  a  rule  to  discontinue,  it  was  held  that  the  plaintiff  could  not  by  so 
doing  deprive  the  defendant  of  the  opportunity  of  getting  a  verdict,  and  a 
certificate  entitling  him  to  his  costs  {Johnson  v.  Midland  Railway  Co.,  3  Ir. 
C.  L.  R.  25 1)  ;  and  see  Clements  v.  George,  1 1  Moore,  510.  When  a  special 
jury  case  is  referred  at  Nisi  Prius,  and  the  consent  contains  no  provision  for 
the  costs  of  the  special  jury,  no  allowance  can  be  made  for  them,  unless  the 
consent  provides  otherwise  {I*abertouche  v.  Murray,  2  Huds.  &  Br.  541 ; 
Porter  v.  Murray,  3  Law  Rec.  0.  S.  157).  Where  the  verdict  for  the  plain- 
tiff was  set  aside  and  a  second  verdict  was  obtained  by  the  plaintiff  from  a 
common  jury,  the  defendant  was  ordered  to  pay  for  the  special  jury  obtained 
by  him  on  the  occasion  of  the  first  trial,  and  not  certified  for  by  the  Judge 
{Harrison  v.  Bradlty,  3  Ir.  L.  R.  267).  When  the  jury  finds  for  the 
plaintiff  on  some  of  the  issues,  and  for  the  defendant  on  others,  the  party  who 
becomes  entitled  to  the  general  costs  of  the  cause  will,  in  case  he  be  the  party 
who  has  obtained  the  special  jury,  be  entitled  to  the  costs  of  same,  if  the 
Judge  certifies  (  Waters  v.  Howells,  8  Ex.  244 ;  Blain  v.  Wilson,  3  Ir.  L.  R. 
134).  The  Crown  stands  in  the  same  position,  as  regards  the  costs  of  a 
special  jury,  as  an  ordinary  plaintiff  or  defendant,  and  the  person,  therefore 
who  applies  on  its  behalf  for  a  special  jury  is  bound  to  pay  the  expenses  of 
same  where  the  Judge  refuses  to  give  a  certificate  {Attorney -General  v.  The 
Primate,  2  Jones,  362).  The  Judge  should  certify ""  immediately  after  the 
verdict,"  i.  e.  within  a  reasonable  time  after  it  is  pronounced  (Christie  v. 
Richardson,  2  Dowl.  N.  S.  503).  In  Johnson  v.  West  of  England  Assurance 
Co.,  2  Ir.  Jur.  O.  8.  291,  the  certificate  was  given  the  day  after  the  verdict; 
but  where  the  Judge's  signature  to  a  certificate,  which  he  in  Court  intimated 
his  intention  of  giving,  was  not  procured  for  some  weeks  after  the  trial,  it  was 
held  that  he  had  not  certified  in  time  (Grace  v.  Church,  3  G.  &  D.  59 1);  and 
see  Serrell  V.Derbyshire  Railway  Co.,  10  C.  B.  910  ;  Leech  v.  Lamb,  11  Ex. 
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437.  As  to  the  costs  of  a  special  jury,  -where  an  issue  is  sent  for  trial  from 
the  Landed  Estates  Court,  or  Court  of  Chancery,  see  Bodkin  v.  Leahy,  3  Ir. 
C.  L.  R.  36.  In  that  case  an  issue  was  framed  pursuant  to  8  &  9  Vict,  c 
109  ;  and  although  no  certificate  was  indorsed  upon  the  record,  the  plaintiff 
(who  had  obtained  a  special  jury,  and  succeeded  in  the  case)  was  held  to  be 
entitled  to  the  costs. 

It  is  not  possible  to  lay  down  any  general  rule  as  to  what  is  a  fit  case  to 
be  tried  by  a  special  jury.  If  the  case  turns  solely  on 'a  question  of  law,  and 
there  is  no  question  of  fact  in  dispute  between  the  parties,  a  certificate  will  not 
be  given  (  Wemyss  v.  Greenwood,  2  Car.  &  P.  483). 

(£)  The  special  jurors  need  not,  however,  be  summoned,  unless  notice  be 
given  as  provided  by  sect.  1 15  of  the  Act. 

(/)  According  to  the  practice  prevailing  at  the  passing  of  the  present  Act,  Special  Jury 
and  which  was  regulated  by  sect.  25  of  3  &  4  Wm.  4,  c.  91,  whenever  an  Jy ,j£!L5he  oW 
order  was  obtained  for  a  special  jury,  the  sheriff  attended  before  the  officer  of 
the  Court  with  the  jurors'  book  and  special  jurors'  list,  and  the  officer  there- 
upon selected  by  ballot  forty-eight  names  from  the  special  jurors'  list ;  and,  if 
necessary,  from  the  jurors1  book.  Either  party  might  show  during  the 
balloting  that  any  of  the  jurors  drawn  was  incapacitated,  and  another  juror 
was  then  chosen  in  his  place.  When  forty-eight  names  had  been  selected 
in  this  manner,  a  list  of  the  jurors  chosen  was  made  out  by  the  officer  for 
both  parties ;  and  the  list  so  made  out  was  afterwards  reduced,  i.  e.  either 
party  might  strike  out  twelve  names  and  twenty-four  remaining  jurors  there- 
upon became  the  jury  for  the  trial  of  the  cause. 

As  to  the  manner  in  which,  when  a  special  jury  under  the  old  system  is 
struck,  the  jurors  are  to  be  summoned,  see  ante,  p  123,  note  (/). 

The  granting  of  an  application  that  a  special  jury  may  be  struck  according  When  a  jury 

to  the  old  system  is  in  the  discretion  of  the  Court,  and  depends  upon  the  pe-  ^SlSf  *° 

culiar  facts  and  circumstances  of  each  case  (Magee  v.  Mark,  5  Ir.  Jur.  N.  S. 

131).      As  a  general  rule,  the  application  will  be  granted  in  those  cases  only 

where  the  circumstances  raise  a  reasonable  presumption  that  an  impartial 

jury  cannot  be  obtained  under  the  present  practice  (  Weir  v.  Weir,  6  Ir.  Jur. 

O.  S.  143),  and  it  will  not  be  granted  merely  upon  grounds  which  would 

likewise  apply  to  the  majority  of  cases  (Hirsch  v.  The  Beet  Sugar  Co.,  6  Ir. 

Jur.  O.  S.  291  ;  Belfast  Water  Co.  v.  Oirdwood,  1  Ir.  L.  T.  661).  The  fact 

of  the  plaintiff  and  defendant  being  of  different  religions,  or  entertaining 

different  political  opinions,  is  not  sufficient  per  se  to  induce  the  Court  to 

order  a  jury  to  be  struck  under  the  old  system,  even  in  cases  where  strong 

prejudices  may  possibly  operate  (Smyfyv.  Hughes,  7  Ir.  Jur.  0.  S.  139; 

Shirley  v.  Hughes,   16  Ir.  C.  L.  R.  Ap.  8 ;   Magee  v.  Mark,  5  Ir.  Jur. 

N.  S.   131;  Somen  v.  Reilly,  6  Ir.  Jur.  N.  S.  295,  sed  vide  M* Lester  v. 

Fegan,  9  Ir.  C.  L.  R.  Ap.  43).     Neither  will  it  in  general  be  sufficient 

ground  for  granting  the  application,  that  the  applicant  is  a  stranger,  and 

unknown  to  the  body  of  the  jurors,  while  the  other  party  is  well  known  to 

them,  and  possessed  of  influence  (Harrison  v.  Lynch,  3  Ir.  C.  L.  R.  259 ; 

Codd  v.  Thompson,  5  Ir.  Jur«4T.  8.  105) ;  but  where  the  venue  was  laid  in 

the  county  of  a  city  in  which  the  number  of  jurors  was  limited,  the  Court 

permitted  a  jury  to  be  struck  under  the  old  system,  an  affidavit  showing  that 

the  plaintiff  was  possessed  of  considerable  influence  in  the  place  where  the 

venue  was  laid,  and  that  several  of  bis  relative?  would  be  most  likely  be  upon 

the  panel  (Barron  v.  West  of  England  Assurance  Co.,  3  Ir.  C.  L.  R.  112). 

It  has  been  held  that  notice  of  an  application  to  strike  a  jury  under  the  old   How  appli- 

v*  *    *  cation  made. 


Digitized  byLjOOQLC 


128 


Common  Law  Procedure  Act,  1853* 


Mode  of  ob- 
taining * 
special  jhry, 
15  A  16  Vict, 
c.  76,  a  109., 


Where  cause 
tried  twice. 


When  short 
notice  of 
trial  is 
served. 


Applying  to 
the  Court. 


Remedy  for 
delay  by 
notice  of 
trial  by  spe- 
cialiury.  15 
A  16  Vict,  c 
76,8.111.. 


system  must  be  served  upon  the  opposite  party  (Magee  v.  Mark,  $  Ir.  Jur. 
N.  S.  131;  Orome  v.  Blake.  8  Ir.  C.  L.  R.  Ap.  68),  although  in  the  earlier 
cases ;  Fleming  v.  Taylor,  8  Ir.  C.|L.  R.  75,  Dickson  v.  Denroche,  3  Ir.  C.  L. 
R.  241,  it  was  held  that  the  application  may  be  made  ex  parte, 

113.  The  plaintiff  in  any  action,  except  for  the  replevin  of 
goods,  shall  be  entitled  to  have  the  cause  tried  by  a  special 
jury,  upon  giving  notice  in  writing  to  the  defendant  at  such 
time  as  would  be  necessary  for  a  notice  of  trial  of  his  intention 
that  the  cause  shall  be  so  tried,  and  the  plaintiff  in  an  action 
for  the  replevin  of  goods,  and  the  defendant  in  other  cases, 
shall  be  so  entitled,  on  giving  the  like  notice,  within  six  days 
before  the  first  day  of  the  assizes  or  after  sittings  respectively 
(m);  provided  that  the  Court  or  a  Judge  may  at  any  time 
order  that  a  cause  shall  be  tried  by  a  special  jury,  upon  such 
terms  as  they  or  he  shall  think  fit  (n). 

(m)  Under  the  old  practice,  when  an  order  had  been  obtained  for  a  special 
jury,  and  the  cause  had  been  accordingly  tried,  if  the  cause  came  on  for 
trial  a  second  time,  either  in  consequence  of  the  first  jury  having  disagreed  or 
their  verdict  having  been  set  aside,  the  second  trial  might  be  had  before 
a  common  jury  although  the  order  for  the  special  jury  had  not  been  dis- 
charged (Dowdall  v.  Kelly,  6  Ir.  Jur.  0.  S.  303  ;  Walsh  v.  Whitty,  12  Ir.  L. 
R.  216,  Bell  v.  NangUy  2  lr.  L.  R.  296) ;  and  accordingly,  if  plaintiff  or  de- 
fendant wishes  a  cause  which  comes  on  for  trial  a  second  time  to  be  tried  by 
a  special  jury,  he  should  take  care  to  serve  notice  in  the  manner  pointed  out 
above  of  his  intention  to  have  the  cause  so  tried. 

The  plaintiff  (except  in  replevin)  must,  in  general,  as  will  be  seen  above, 
give  notice  of  his  intention  to  have  a  special  jury  ten  days  before  the  trial, 
while  the  plaintiff  in  replevin  and  the  defendant  in  other  causes,  must  give  a 
similar  notice  six  days  before  the  trial.  Where,  however,  short  notice 
of  trial  is  given,  the  plaintiff  may  give  the  notice  at  the  same  time  as 
he  serves  notice  of  trial ;  but,  inasmuch  as  the  defendant  in  such  a  case 
cannot  give  six  days'  notice  to  the  plaintiff,  it  would  follow  that  he  will  have 
to  obtain  an  order  of  the  Court  in  order  to  have  the  cause  tried  by  a  special 
jury.  Upon  the  literal  construction  of  the  above  section  it  would  also  follow 
that  a  defendant  in  replevin  could  not  serve  notice  of  bis  intention  to  have  a 
special  jury ;  however,  having  regard  to  the  provisions  of  the  next  section,  it 
seems  that  he  may  do  so,  and  that  it  is  not  necessary  for  him  to  obtain  an 
order  from  the  Court  for  the  purpose. 

(n)  When  the  time  for  serving  notice  has  elapsed,  leave  will  be  readily 
granted  to  have  the  cause  tried  by  a  special  jury  on  showing  any  fair  reason 
why  the  cause  should  be  so  tried  (Cooper  v.  Owen,  8  Ir.  C.  L.  R.  Ap.  20, 
Seanlan  v.  M'Carthy,  5  Ir.  Jur.  N.  S.  199).  The  party  applying  may,  how- 
ever, be  ordered  to  pay  the  costs  of  the  motion  {Spong  v.  Fahy,  5  Ir.  C.  L.  R. 
353)- 

114.  Where  the  defendant  in  any  case,  or  plaintiff  in  an 
action  for  the  replevin  of  goods,  gives  notice  of  his  intention 
to  try  the  cause  by  a  special  jury,  the  Court  or  a  Judge,  if 
satisfied  that  such  notice  is  given  for  the  purpose  of  delay, 

Digitized  byLjOCK?lC 


View  Jury.  129 

may  order  that  the  cause  be  tried  by  a  common  jury,  or  make 
such  other  order  as  to  the  trial  of  the  cause  as  such  Court  or 
Judge  shall  think  fit  (0). 

(o)  Previous  to  the  passing  of  the  Act,  a  rule  for  a  special  jury  was 
frequently  obtained  by  a  defendant  for  the  purpose  of  embarrassing  and  de- 
laying the  plaintiff.  Under  the  above  section,  however,  the  Court  or  a  Judge 
may  order  the  cause  to  be  tried  by  a  common  jury,  when  it  appears  that  the 
intention  of  the  defendant  in  obtaining  a  special  jury  was  for  the  purpose  of 
delay.  The  application  should  be  supported  by  affidavit  (Dunn  7.  Coxy  16 
M.  k.  W.  439,  per  Pollock,  C.  B.). 

115.  Where  notice  has  been  given  to  try  by  special  jury,  Notice  to 
either  party  may,  six  days  before  the  first  day  of  the  sittings  tria"by°spe- 
in  Dublin,  or  commission  dav  of  the  assizes,  ffive  notice  to  the  ?a,1Jlii7**lfi 

1        •  «*»    1  1  •         •       *    1  -ii  •    1   •  ,<fel6  Vict,  c 

sheriff  that  such  action  is  to  be  tried  by  a  special  jury;  and  7^112, 
in  case  no  such  notice  be  given,  or  the  notice  has  not  been  113, 
given  in  sufficient  time,  no  special  jury  need  be  summoned  or 
attend,  and  the  cause  may  be  tried  by  a  common  jury,  unless 
otherwise  ordered  by  the  Court  or  r.  Judge  (p). 

(p)  Where  there  is  reason  to  apprehend  that  there  are  no  other  special 
jury  cases  for  trial  at  the  assizes,  and  in  consequence  of  short  notice  of  trial 
having  been  given,  or  from  other  causes,  it  has  not  been  possible  to  give  the 
requisite  six-day  notice  to  the  sheriff,  the  parties  must  obtain  an  order  from 
the  Court  in  order  to  insure  a  special  jury  for  the  trial  of  the  cause. 

116.  A  writ  or  clause  of  view  shall  not  be  necessary  or  view  to  be 
used,  but  whether  the  view  is  to  be  had  by  a  common  or  spe-  if  vlct  c  76, 
cial  jury  it  shall  be  sufficient  to  obtain  a  rule  of  the  Court  or  ■• 1W* 

a  Judge's  order  directing  a  view  to  be  had,  and  directing  the 
sheriff  to  have  six  or  more  of  the  jurors  named  in  the  panel 
chosen  by  consent,  or,  if  the  parties  cannot  agree,  nominated 
by  the  proper  officer  of  the  Court  at  the  place  in  question 
some  convenient  time  before  the  trial ;  and  the  viewers  shall 
have  the  place  shown  to  them  by  two  persons  to  be  named  in 
the  order,  and  to  be  appointed  by  the  Court  or  a  Judge;  and 
the  sheriff,  upon  request,  shall  deliver  to  either  party  the 
names  of  the  viewers,  and  shall  also  return  their  names  to  the 
registrar,  for  the  purpose  of  their  being  called  as  jurymen 
upon  the  trial  (q). 

(q)  The  first  Statute  enabling  the  parties  in  an  action  to  have  a  view  jury  view  jary. 
was  the  4th  Anne,  c.  16,  s.  8  (Eng.),  6th  Anne,  c.  10,  s.  8  (Ir.)  under  which 
the  Court  was  empowered  to  order  special  writs  of  distringas  or  habeas  corpora 
to  issue,  by  which*  the  sheriff  was  commanded  to  have  six  out  of  the  first 
twelve  jurors  named  in  the  writs,  or  some  greater  number  of  them,  at  the 
place  in  question  some  convenient  tine  before  the  trial,  who  then  and  there 
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should  have  the  matter  in  question  shown  to  them  by  two  persons  named  in 
the  writs. 

The  section  in  question  was  repealed  by  3  &  4  Win.  4,  c.  91,  a.  50 ;  bat 
by  sect  16  of  that  Act,  provision  was  made  in  almost  similar  terms,  enabling 
the  Court  to  issue  a  writ  of  view ;  and  by  sect  17  it  was  further  provided, 
that  where  a  view  should  be  allowed  in  any  case,  those  men  who  should  have 
had  the  view,  or  such  of  them  as  should  appear  upon  the  jury  to  try  the 
toue,  or  such  of  them  as  should  not  be  challenged  off,  should  be  first  sworn. 
These  sections  have  not  been  repealed,  except,  in  so  far  as  they  are  affected 
by  the  above  enactment.  The  Ourt  cannot,  even  by  consent,  order  a  view 
in  one  county  by  a  sheriff  of  another;  nor  can  it  compel  a  jury  to  go  out  of 
the  limits  of  the  county  for  such  a  purpose  (\1alin$  v.  Lord  Dunrave*,  9  Jur. 
When  grant-  ^Qy  ]n  general  a  view  jury  can  onlv  be  applied  for  in  actions  of  a  local 
t  nature,  as,  for  instance,  trespass,  or  the  like  (Stonee  v.  Menhem,  2  Ex.  38a, 

per  Parke,  B.);  and  accordingly  in  that  case  an  order  was  refused,  the  action 
having  been  brought  by  a  bricklayer  fur  work  and  labour.  So,  also,  a  similar 
application  hasl»een  refused  in  an  action  of  covenant  for  dilapidations  (Brown 
v.  Redmond,  4  Ir.  Jur.  0.  S.  252). 
Form  of  ap-  In  all  the  Courts  the  application  for  a  view  jury  must  be  upon  notice 
plication.  (Irwin  v.  Lattimer,  8  Ir.  C.  L.  R.  Ap.  71).  In  Loughnan  v.  Demptey,  6  Ir. 
Jur.  N.  S.  86,  it  appears  to  have  been  laid  down  that  it  is  not  necessary  to 
state  in  the  affidavit  in  support  of  the  application  the  exact  grounds  of  the 
necessity  for  a  view.  The  order  to  be  drawn  up  should  state  precisely  the 
names  of  the  viewers  and  of  the  showers,  and  the  time  and  place  of  meeting 
(  Taylor  v.  Thompson,  7  Bing.  403 ;  Stones  v.  Alenhem,  2  Ex.  382).  The 
attorneys  in  the  cause  may  be  made  the  showers. 

See  further,  as  to  the  inspection  or  examination  by  the  parties  or  by 
the  jury  of  premises  or  chattels  in  the  possession  or  power  of  either  party, 
ante,  p.  44,  sect  47. 

Proceedings  117.  The  jurors  whose  names  are  contained  in  such  panel 
^  reTurned"  as  aforesaid  shall  be  the  jurors  to  try  the  causes  at  the  assizes 
Jore^his1^  an<*  si^11?8  f°r  wn'cn  tney  sna^  he  summoned  respectively; 
15  a  16  v.ct  and  all  such  proceedings  may  be  had  and  taken  before  such 
juries  in  like  manner  and  with  the  like  consequences  in  all 
respects  as  before  or  in  respect  of  any  jury  summoned  in  pur- 
suance of  any  writ  or  writs  of  Venire  facias  juratores,  Dis- 
tringas juratores,  or  Habeas  corpora  juratorum  (r),  before 
this  Act,  and  also  in  respect  of  persons  summoned  to  appear 
upon  such  juries,  and  in  the  event  of  an  insufficient  attend- 
ance of  persons  summoned  and  competent  to  act  as  jurors  («)• 

(r)  When  the  jury  is  struck  under  the  old  system,  there  is  no  necessity  for 
a  precept  from  the  Judge  for  summoning  the  jurors,  and  in  such  a  case  the 
jur}*  should  be  summoned  by  the  same  writs  as  before  the  Act:  ante,  p.  L23, 
note  (/). 

(«)  Sect.  28  of  3  ft  4  Wra.  4,  c.  91,  provides  that  in  any  suit  or  action, 
the  Court  shall,  at  the  request  of  the  parties,  command  the  sheriff,  as  need 
shall  require,  to  name  and  appoint  twelve  other  able  men  of  the  County,  &e>, 
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then  present,  to  serve  on  the  jury,  and  the  names  so  returned  are  to  be  bal- 
loted for  in  the  same  way  as  the  ordinary  paneL  When  a  talesman  has 
been  sworn  upon  the  jury,  and  it  is  alleged  by  the  record  that  he  was  duly 
elected,  tried,  and  sworn,  no  proceeding  in  error  will  lie,  because  it  does  not 
appear  that  he  was  empanelled  and  swum  pursuant  to  3  ft  4  Wm.  4,  c.  91, 
s.  28  (Stroma  V.  Kean,  13  Ir.  L.  R.  93). 

In  criminal  cases  if  by  any  fatality,  or  hy  any  other  circumstance,  as,  for 
instance,  by  the  imperfect  discharge  of  the  sheriff's  duty  or  otherwise,  the 
panel  becomes  exhausted  or  inoperative,  the  J  urige  may  order  the  sheriff  by 
a  verbal  order  to  return  a  jury  immediately  where  issue  is  joined  between 
the  Crown  and  a  prisoner  (Regina  v.O'Neifly  4  Ir.  C.  L.  R.  221). 

With  respect  to  matters  of  evidence  and  the  admission  of    Evidence. 
documents,  be  it  enacted  as  follows: 

118.  Either  party  may  call  on  the  other  party,  by  notice  5octtmenta°f 
(t)9  to  admit  any  document,  or  a  copy  thereof  («),  saving  all  15&16  vict. 
just  exceptions  (t?);  and  in  case  of  refusal  or  neglect  to  admit  a  /  **    / 
within  a  reasonable  time,  the  costs  of  proving  the  document.:    /  •/    • 
or  copy  shall  be  paid  by  the  party  so  neglecting  or  refusing,  f/ri  -\ 
whatever  the  result  of  the  cause  may  be,  unless  at  the  trial  \ 
the  Judge  shall  certify  that  the  refusal  to  admit  was  reason-  /'*-  ' 
able(«?);  and  no  costs  of  proving  any  document  or  copy  shall     "    ' 
be  allowed  unless  such  notice  be  given,  except  in  cases  where        t 
the  omission  to  give  the  notice  is,  in  the  opinion  of  the  tax-   ^ 
ing  officer,  a  saving  of  expense  (#). 

(0  The  form  of  a  notice  to  admit  is  prescribed  by  the  General  Order,  Form  of 
1854.  The  notice  calls  upon  the  party  to  admit  that  such  of  the  documents  notice 
as  are  originals  were  written,  signed,  or  executed  as  they  purport  to  have 
been ;  that  such  as  are  copies  sre  true  copies ;  and  that  such  as  are  stated  to 
have  been  served,  sent,  or  delivered,  were  so  served,  sent,  or  delivered,  saving 
all  just  exceptions  to  the  admissibility  of  the  documents  as  evidence.  The  notice 
should  be  served  a  reasonable  time,  before  the  trial,  in  order  to  give  the  per- 
son served  an  opportunity. of  going  to  inspect  the  document*,  and  if  not 
served  within  a  reasonable  time  it  would  be  a  good  ground  for  the  Judge 
certifying  that  the  refusal  to  admit  was  reasonable.  See  Gray  on  Costs,  p. 
362 ;  Ty*n  v.  Billi*g*Uyy  3  Dowl.  810.  If  the  notice  calls  on  the  opposite 
party  to  admit  more  than  is  provided  for  by  the  Statute,  he  may  reject  it  in 
toto  {Oxford,  jpc,  Railway  Co.  v.  Scudamore,  1  H.  &  N.  666,  referred  to  in- 
fro)  ;  but  each  admission  sought  is  to  be  treated  as  a  separate  part  of  the 
notice,  lb.  The  notice  should  not  be  more  voluminous  than  is  necessary, 
otherwise  the  costs  of  it  will  be  disallowed  {Edwards  v.  South-  Western  Mail- 
way  Con  12  C.  B.  419). 

(«)  The  object  of  calling  on  the  opposite  party  to  admit  a  document  is  to  Object  of 
save  the  expense  of  proving  it  in  the  regular  way ;  and  accordingly  a  party  notice. 
proving  a  document  will  not,  in  default  of  serving  such  a  notice,  be  entitled  to 
the  costs  of  proving  the  document,  unless  the  omission  to  give  the  notice  is  a 
saving  of  expense ;  and  on  the  other  hand,  if  the  opposite  party  does  not  on 
being  served  with  the  notice  admit  the  document,  be  will  have  to  pay  the 
costs  of  proving  it,  no  matter  what  the  event  may  be,  unless  the  Judge  cer- 
tifies that  the  refusal  to  admit  was  reasonable. 

x2 
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What  docu-  "  The  enactment  applies  to  every  species  of  document,  even  though  the 
fh^sJJiliS111  doc""16111  *n  question  is  not  in  the  possession  of  either  of  the  parties,  or  within 
their  control,  or  in  an  inaccessible  place  (Rutter  v.  Chapman,  8  M.  &  W.  39 1 ) ; 
or  even  though  the  validity  of  the  document  is  put  in  issue  by  the  pleadings 
(Spencer  v.  Burovgh,  9  M.  &  W.  425).  Where  the  issue  in  an  action  was 
whether  the  petition  for  a  charter  was  the  petition  of  the  householders  of  a 
borough,  and  the  defendant  had  witnesses  in  attendance  at  the  trial  to  prove 
the  genuineness  of  their  signature,  it  was  held  that  he  was  not  entitled  to  the 
costs  of  such  witnesses  in  default  of  having  served  a  notice  to  admit  (Rutter 
v.  Chapman,  8  M.  &  W.  388).  And  the  words  of  the  section  are  wide  enough, 
it  would  appear,  to  include  a  foreign  judgment  (Smith  v.  Bird,  3  Dowl.  641, 

645). 

As  regards  the  effect  of  a  notice  served  under  this  section,  a  distinction 
must  be  drawn  between  those  cases  where  the  party  is  called  on  to  admit  a 
copy,  and  where  he  is  called  on  to  admit  an  original.  Where  the  notice 
calls  on  the  opposite  party  to  admit  a  copy,  and  the  notice  is  not  complied 
with,  and  the  original  is  afterwards  proved,  the  party  serving  the  notice  will 
not  be  entitled  to  the  costs  of  proof  (Rochfort  v.  Sedley,  12  Ir.  C.  L.  R.  Ap. 
4);  and  where  the  party  served  with  a  notice  calling  on  him  to  admit  a 
copy  complies  with  the  notice,  and  admits  that  the  copy  is  a  true  copy,  such 
an  admission  does  not  preclude  the  necessity  of  proving  the  existence  and  ge- 
nuineness of  the  original  (Sharpe  v.  Lamb,  11  A.  &  E.  805  ;  Rochfort  v.  Sed- 
ley,  ubi  $*pra).  So,  also,  in  the  case  of  an  action  upon  a  bill  of  exchange, 
the  mere  admission  of  the  signature  will  not  preclude  the  defendant  from  ob- 
jecting at  the  trial  to  the  bill  not  being  duly  stamped  (  Vane  v.  Whittingtony 
2  Dowl.  N.  S.  757). 

"Where  the  notice  called  upon  the  defendants  to  admit  a  bill  "drawn  by  the 
plaintiff  upon  and  directed  to  the  defendants  as  A.  and  Co.,  and  accepted  by 
B.  for  the  defendants  as  A.  and  Co.,"  it  was  held  that  the  admission  precluded 
the  defendants  from  denying  B.'s  authority  (Wilket  v. Hopkins,  1   C.   B. 

737). 

Where  the  defendant  was  called  upon  to  admit  a  letter  which  was  de- 
scribed in  the  notice  as  relating  to  a  field  "  then  in  the  possession  of  the 
plaintiff,"  it  was  held  that  an  admission  of  the  letter  did  not  involve  an  ad- 
mission that  the  field  was  then  actually  in  the  possession  of  the  plaintiff 
(Pi'grim  v.  The  Southampton  Railway  Co.,  18  L.  J.  C.  P.  330).  If  a  do- 
cument is  admitted,  it  is  not  necessary  to  account  for  an  erasure  or  interlinea- 
tion, unless  such  erasure  or  interlineation  appears  to  have  been  made  after 
the  admission  (Poole  v.  Palmer,  Car.  &  M.  69,  Freeman  v.  Sttggel ;  14  Q.  B. 
202).  And  where  a  document  was  described  in  the  notice  to  admit  as  a 
counterpart  of  a  lease,  and  was  admitted,  but  was  in  fact  a  lease  with  only  a 
counterpart  stamp,  the  party  was  held  bound  by  bis  admission  (Doe  v. 
Smith ,  3  N.  &  P.  335). 

An  admission  of  original  letters  in  the  ordinary  form  as  in  the  handwriting 
of  the  party  admitting  precludes  an  objection  to  the  authenticity  of  any  part, 
even  an  addition  to  a  postscript  obviously  in  a  different  handwriting  (Hawk 
v,  Freund,  1  F.  &  F.  294) ;  the  admission  will  not,  however,  preclude  the 
party  from  objecting  that  the  document  does  not  affect  him  (  Wills  v.  London 
Gas  Light  Co.,  1  F.  &  F.  346). 
The  only  thiug  which  a  party  has  a  right  to  call  on  the  opposite  party  to 

whk^party0  *^mit  under  thi*  sectiuB  is  the  document  or  copy  in  question,  so  as  to  identify 

is  entitled. 


Effect  of  ad- 
mission. 


Extent  of 


Digitized  byLjOOQLC 


Notice  to  adm  it.  .     133 

it  in  the  canse  (Rniter  y.  Chapman,  8  M.  &  W.  394,  per  Rolfs,  B.) ;  and  if 
the  notice  goes  beyond  what  the  Statute  authorizes,  the  party  has  a  right  to 
reject  the  whole.  Thus,  where  a  notice  called  upon  the  defendant  to  admit 
the  authority  by  which  the  documents  were  written,  and  no  answer  was  given 
to  the  notice,  and  a.  verdict  had  for  the  defendant,  it  was  held  that  the  plain- 
tiff, who  proved  the  documents  in  question  at  the  trial,  had  no  right  under  the 
above  section  to  the  costs  of  such  proof  (Oxford  $*c,  Railway  Co.  v.  Scnaa- 
more,  i  H.  &  X.  666).  The  defendant  may,  of  course,  notwithstanding,  by 
answering  the  notice,  admit  the  matters  which  he  should  not  have  been 
called  upon  to  admit. 

It  is  in  no  case  compulsory  on  a  party  intending  to  produce  evidence  to 
call  on  the  opposite  party  to  admit  them ;  and  it  will  often  be  more  prudent 
not  to  serve  such  a  notice,  as  the  only  consequence  of  not  serving  it  is  that  the 
party  neglecting  to  serve  it  may  be  unable  to  recover  the  costs  of  proof.  In 
no  case  should  a  partv  be  satisfied  with  any  admission  which  is  not  a  formal  Form  of  ad- 
one  (  Holford  v.  Hughes,  10  W.  R.  60).  If;  however,  a  plaintiff  be  nonsuited  mission- 
in  consequence  of  a  refusal  by  the  defendant  at  the  trial  to  admit  certain 
documents  which  had  been  agreed  to  be  admitted  by  the  defendant  or  his 
attorney  or  agent,  the  Court  will  grant  a  new  trial,  with  costs  to  be  paid  by 
the  defendant  (Doe  v.  Roe.  5  Dowl.  420). 

If  a  party  inadvertently  makes  an  admission,  which  he  is  anxious  to  with-  IjjJlfJ!?0 16 
draw,  he  should  obtain  an  order  of  the  Court  for  the  purpose  which  may  be  al- 
lowed under  special  circumstances  (Elton  v.  Larking  5  Car.  &  P.  385).  It  is 
not  sufficient  merely  to  give  notice  of  withdrawal  ( Doe  v.  Bird,  7  Car.  &  P.  6), 
and  an  admission  once  made  will  hold  good  for  any  subsequent  trial  of  the 
cause  (Elton  v.  Larkins,  ubi  supra).  In  every  case  it  will  be  observed  that 
the  party  called  upon  to  admit  need  only  admit,  "  saving  all  just  exceptions," 
as  to  which  see  next  note 

(v)  Where  the  party  admits  the  handwriting  to  a  bill,  he  will  not  be  pre-  "  Jnstexcep- 
cluded  from  objecting  to  the  instrument  on  the  ground  of  its  not  being  "ona* 
stamped  (Vane  v.  Whtttington,  2  Dowl.  N.  S.  757,  with  which  compare  Doe 
v.  Smith,  3  N.  &  P.  33$  ;  and  so,  also,  as  mentioned  above,  the  admission  of 
the  signature  will  not  dispense  with  the  production  of  the  original  (  Vane  v. 
fVhittington,  Sharpe  v.  Lamb,  ubi  supra). 

(w)  As  a  general  rule,  it  would  be  considered  reasonable  to  refuse  to  admit  When  a 
a  private  document,  to  which  the  party  is  in  no  way  privy,  and  of  which  he  P"17  "JJ^j 
cannot  have  inspection  (Rutterv.  Chapman,  8  M.  &  W.  392,  per  Parke,  B.).  mjt. 
If  the  jury  disagree  at  the  trial,  or  the  trial  prove  otherwise  abortive,  it  would 
seem  that  the  party  serving  the  notice  cannot,  in  ca«e  it  is  not  complied  with, 
recover  the  conts  of  proving  the  documents  pending  the  action  (Rochfort  v. 
Sedley,  12  Ir.  C.  L   R.  Ap.  4;  I*oe  v.  Dairies,  12  A.  &  E.  21).     The  party 
refusing  to  admit  will  not  be  liable  to  the  costs  where  the  proof  is  not  satis- 
factory (Day  v.Vinson,  32  L.  J.  Ex.  171 ;  Doe  v.  Peters,  1  Car.  &  K.  279; 
Freeman  v.  Rot  her,  6  D.  iL  517),  or  the  document  not  admissible  (Phillips 
v.  Harris,  1  Car.  &  M.  492). 

(x)  If  a  witness  is  called  for  the  purpose  of  proving  something  else  besides  Where  wit- 
the  genuineness  of  the  document  in  question,  his  expenses  will  be  allowed,  JJ8*-^1  led 
although  no  notice  to  admit  has  been  served  (Story  v.  Hould'dch,  iScN.  other  nut- 
R.  206);  and  the  expenses  of  a  witness  called  to  translate  and  explain  ters. 
ancient  records  of  a  public  nature,  and  to  watch  and  explain  the  records  pro- 
duced by  the  opposite  party,  and  the  expense  of  searching  for  and  obtaining 
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copies  and  translations  of  such  records  to  be  used  in  evidence  will  be  allowed 
on  taxation  between  party  and  party,  though  the  opposite  party  has  not 
been  called  upon  to  admit  them  (Bastard  v.  Smith,  10  A.  &  E.  2i*3> 

5^fons!i5        ll9'  ^n  am^avit  of  the  attorney  in  the  cause,  or  his  clerk, 
7k16  Sb**0,   °^  ^e  ^ue  8*&nature  °f  an7  admissions,  made  in  pursuance  of 

such  notice,  and  annexed  to  the  affidavit,  shall  be  in  all  cases 

sufficient  evidence  of  such  admissions  (y). 

(y)  As  to  the  affidavit,  see  sect  44  of  13  &  14  Vict,  c  18  (Process  and 
Practice  Act),  potty  in  the  Ap|>endix. 


Proof  of 
notice  to 
produce.  15 
&  16  Vict.  c. 
76,  s.  119. 


By  whom 


120.  An  affidavit  of  the  attorney  in  the  cause,  or  his  clerk, 
of  the  service  of  any  notice  to  produce,  in  respect  of  which 
notice  to  admit  shall  have  been  given,  and  of  the  time  when 
it  was  served,  with  a  copy  of  such  notice  annexed  to  such 
affidavit,  shall  be  sufficient  evidence  of  the  service  of  the  ori- 
ginal of  such  notice,  and  of  the  time  when  it  was  served  (z). 

(e)  The  object  of  this  section  is  to  dispense  with  the  necessity  of  strict 
proof  of  service  of  a  notice  to  produce,  and  so  relieve  the  parties  from  what 
was  in  general  an  unnecessary  expense.  It  will  be  observed,  however,  that 
in  order  to  entitle  a  party  to  the  benefit  of  the  section,  a  notice  to  admit  must 
have  been  served,  and  no  provision  is  made  as  to  the  proof  of  service  of  the 
latter  notice.  It  would,  therefore,  appear  that  the  service  of  the  notice  to 
admit  must  be  proved  in  the  regular  way.  The  object  of  serving  a  notice  to 
produce,  is  to  enable  the  party  to  give  secondary  evidence  in  case  the  docu- 
ment is  not  produced.  If  the  document  is  in  the  possession  of  a  third  party, 
boterved.  a  **bpana  duces  tecum  must  be  served  upon  him.  A  notice  to  produce  may 
be  served,  not  only  when  the  document  is  in  the  possession  of  the  opposite 
party,  but  also  when  it  is  in  the  possession  of  some  one  on  his  behalf,  as 
for  instance,  the  captain  of  hi*  ship  {Baldney  v.  Ritchie,  Stark,  338),  or  his 
banker)  Partreda  v.Coates,  R.  &  M.  156).  The  possession  of  one  surety  is 
not  the  possession  of  the  other  (Robinson  v.  Browne,  3  C.  B.  754.) ;  nor  will 
secondary  evidence  of  a  document  to  produce  which  notice  has  been  given  bo 
admissible  where  the  document  is  held  by  a  stakeholder  between  the  party 
in  the  canse  and  a  third  person  (Parry  v.  May,  1  M.  &  Rob.  279).  As  * 
general  rule,  when  a  document  is  in  the  possession  of  the  opposite  party,  se- 
condary evidence  of  its  content*  is  not  admissible,  unless  a  notice  to  produce 
has  been  served — Roscoe  on  Evidence,  1 2th  ed.,  p.  8,  where  also  the  exceptions 
to  the  rule  will  be  found  stated.  A  notice  to  produce  is  not,  in  general,  ne- 
cessary in  the  case  of  a  mere  notice,  which  can  be  proved  by  a  copy  (Colling 
v.  Treweek*  6  B.  &  C.  394,  398) ;  and  therefore  a  notice  to  produce  a 
notice  to  quit,  and  notice  of  dishonour,  may  be  proved  by  a  copy  without 
production  of  the  original  notice.  Where,  however,  the  issue  was  whether 
notice  of  default  by  a  principal  had  been  served  upon  a  surety,  it  was  held, 
that  the  original  notice  should  be  produced,  or  its  absence  accounted  for 
(Robinson  v.  Browne,  3  C  B.  754).  A  notice  to  produce  is  not  necessary, 
where,  from  the  nature  of  the  proceedings,  the  party  in  possession  of  the  do* 
cument  has  nptice  that  be  is  charged  with  the  possession  of  it,  as,  for  instance. 


When  not 
necessary 
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in  an  id  ion  of  trover  for  a  bond  (How  v.  Hall,  14  East,  274),  or  for  the  cer- 
tificate of  a  ship's  registry  (Bueher  v.  Jarratt,  3  B.  &  P.  143). 

The  notice  itself  should  be  in  writing  and  properly  entitled,  although,  Form  of 
strictly  speaking,  a  verbal  notice  is  sufficient,  (see  Smith  v.  Young,  1  Camp.  notico 
440).  It  should  specify  the  document  sufficiently  for  the  information  of  the 
party  to  whom  it  is  addressed.  In  Ahem  v.  Maguire,  Arm.,  Mac,  &  Og., 
39,  it  was  held  by  Brady,  C.  B., '  that  a  notice  to  produce  "  the  several  let- 
ters written  in  the  year  1839,"  was  too  general.  On  the  other  hand,  a 
notice  to  produce  "  all  and  every  the  letters  written  by  the  plaintiff  to  the  de- 
fendant, and  relating  to  the  matters  in  dispute  in  the  action,"  was  held  to  be 
sufficient  in  Jacob  v.  Lees,  2  M.  &  Kob.  33.  A  notice  to  produce  a  letter 
purporting  to  enclose  an  account  is  a  sufficient  notice  to  produce  the  account 
(Engall  v.  Bruce,  9  W.  R.  536). 

The  notice  may  be  served  either  on  the  opposite  attorney,  or  on  the  oppo-  ^•JJ*0  *• 
site  party  himself  (Hughes  v.  Budd,  8  DowL  315).  It  should  be  served  a  MrTed- 
reasonable  time  before  the  trial,  so  as  to  enable  the  party  to  search  for  and 
obtain  the  document  called  for;  and  the  question  of  what  is  a  reasonable  time 
is  one  entirely  for  the  Judge.  It  would  in  general  be  too  late  to  serve  it  on 
the  day  of  trial,  or  the  preceding  evening,  especially  in  a  country  cause 
(Jones  v.  Curry,  8  Ir.  L.  R.  257  ;  Newton  v.  O1 Grady,  Arm.,  Mac,  &  Og., 
228),  although,  if  the  document  be  in  Court  at  the  time  of  service,  a  notice 
to  produce  it  served  while  the  trial  is  proceeding  will  be  sufficient  (Dwyer  v, 
Collins,  7  Ex.  639).  It  should  not  be  served  upon  a  Sunday  (see  Hughes  v. 
Budd,  8  Dowl.  317).  The  notice  to  produce  will  apply  not  merely  to  the 
first,  but  to  the  succeeding  trials  (if  there  be  such)  as  well  (Hope  v.  Beadon, 
2  L.,  M.,  &  P.,  593)  ;  and  a  notice  served  for  the  hearing  of  a  civil  bill  will 
apply  to  the  hearing  of  the  appeal  as  well  (Clarkson  v.  Plunkett,  Ir.  Cir. 
Rep.  430 ;  McDonnell  v.  Conry,  ib.  807). 

The  document  cannot  be  called  for  until  the  party  calling  for  it  has  entered  How  doeu- 
npon  bis  case  (Graham  v.  Dyster,  2  Stark,  22) ;  when  produced  it  must  be  ment  proved, 
proved  in  the  regular  way  (  Wether  it  on  v.  Edging/ton,  2  Camp.  94) ;  if  it  be 
not  produced,  the  party  called  on  to  produce  may  give  evidence  to  disprove 
possession ;  and  secondary  evidence  will  not  be  admissible,  unless  possession 
be  brought  borne  to  the  party,  or  some  one  on  his  behalf  (Harvey  v.  Mitchell, 
2  M.  &  Rob.  366).  If  a  party  refuses  to  produce,  and  secondary  evidence  is 
gone  into,  the  party  refusing  cannot  afterwards  produce  the  document  in  sup- 
port of  his  own  case  (Doe  v.  Hodgson,  2  M.  &  Rob.  283  ;  Collins  v.  Gashon, 
2  F.  &  F.  47).  If  the  document  produced  is  denied  to  be  the  document 
called  for,  the  Judge  will  have  to  determine  whether  it  is  so  or  not  before 
admitting  secondary  evidence  (Boyle  v.  Wiseman,  1 1  Ex.  360 ;  Fronds  v. 
Hobbs,  1  F.  &  F.  612). 

With  respect  to  bills  of  exception,  be  it  enacted  as  follows:   ^^JS^ 

121.  Every  bill  of  exceptions   may  be   according  to  the       — 

Form  No.  6  in  the  Schedule  B.  to  this  Act  annexed;  and  it  SpUons^ot 

6hall  be  lawful,  by  consent  of  the  parties,  or  order  of  the  *?,c*for*h 
ti  *  -1,1  1  •  \     \  the  pleadings 

Judge,  to  incorporate  any  deed  or  document  therewith,  by  an 

appropriate  reference  to  such  deed  or  document,  without 
setting  forth  the  same  (a). 

(a)  If  the  Judge  at  the  trial  makes  an  erroneous  "ruling,  or  directs  the  BOls  of  Ex- 
jury  improperly,  the  party  dissatisfied  may  require  him  to  sign  a  bill  captions. 
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of  exceptions,  for  the  purpose  of  having  the  rating  or  direction  complained  of 
reviewed  by  the  Court  above.  The  right  of  the  party  who  is  dissatisfied  to 
have  a  bill  of  exceptions  is  founded  on  the  Statute  of  Westminster,  2,  c.  3 1,  by 
which  it  is  enacted,  that  "  When  one  that  is  impleaded  before  any  of  the 
justices  doth  allege  an  exception,  praying  that  the  Justices  will  allow  it, 
which  if  they  will  not  allow  it,  if  he  that  alleged  the  exception  do  write  the 
same  exception,  and  require  that  the  Justices  will  put  their  seals  for  a  wit- 
ness, the  Justices  shall  do  so;  and  if  one  will  not,  another  of  the  company 
shall.  And  if  the  King,  upon  complaint  made  of  the  Justices,  cause  the  re- 
cord to  come  before  him,  and  the  same  exception  be  not  found  in  the  roll, 
and  the  plaintiff  show  the  exception  written  with  the  seal  of  a  Justice  put  to, 
the  Justice  shall  be  commanded  that  he  appear  at  a  certain  day,  either  to 
confess  or  deny  his  seal.  And  if  the  justice  cannot  deny  his  seal,  they  shall 
proceed  to  judgment  according  to  the  same  exception  as  it  ought  to  be  allowed 
or  disallowed." 

According  to  the  practice  prevailing  in  England,  the  exceptions  are  not 
treated  as  incorporated  in  the  postea,  and  are  not  dealt  with  in  the  Court  in 
which  the  cause  is  pending.  The  party  who  excepts  is  accordingly  obliged 
to  take  proceedings  in  error,  and  have  the  matter  determined  in  a  Court  of 
Error.  By  the  Irish  Act,  28  Geo.  3,  c.  31,  s.  1,  however,  it  is  enacted,  **  that 
it  shall  be  sufficient  if  the  Judge  to  whom  such  bill  of  exceptions  shall  be 
tendered  to  sign  the  same,  and  that  it  shall  not  be  necessary  for  him  to  put  his 
seal  thereto,  and  that  such  bill  of  exceptions  so  signed  shall  remain  with  the 
clerk  of  Ntti  Friut,  and  be  incorporated  in  the  pottea,  and  be  returned  there- 
with to  the  Court  in  which  the  action  is  brought,  which  Court  shall  have 
authority  to  examine  the  same,  and  give  judgment  thereon,  or  make  such 
order,  either  by  arresting  the  judgment,  granting  a  venire  facia*  de  novo,  or 
otherwise  as  shall  be  agreeable  to  justice." 

Accordingly  in  this  country  the  exceptions  are  treated  as  incorporated  with 
the  postea,  and  the  party  excepting  is  enabled  to  have  the  exceptions  ex- 
amined in  the  Court  in  which  the  action  is  brought  before  judgment  is  pro- 
nounced, in  place  of  being  obliged  to  remove  them  into  a  Court  of  Error, 
after  the  Court  below  has  pronounced  judgment.  See  further  as  to  the  con- 
struction of  the  Act,  infra. 

The  right  of  a  party  to  except  only  exists  in  civil  cases.  Accordingly 
exceptions  cannot  be  taken  at  the  trial  of  an  information  for  libel  (Bex  v. 
McDonnell,  1  Huds.  &  Br.  439);  nor  in  an  information  for  penalties 
{Attorney-  General  v.  fiadioff,  23  L.  J.  Ex.  240).  By  22  &  23  Vict.  c.  21, 
a.  29  (English),  a  bill  of  exceptions  may  be  tendered  at  the  trial  of  any  issue 
arising  on  the  revenue  side  of  the  Court  of  Exchequer.  This  provision  has 
not,  however,  been  extended  to  Ireland,  see  24  &  25  Vict,  c  92,  s.  2.  A  bill  of 
exceptions  cannot  be  tendered  upon  the  trial  oC  an  issue  directed  by  the 
Court  of  Chancery  (Clayton  v.  Nugent,  8  Jur.  867). 

As  before  mentioned,  an  exception  may  be  taken  for  an  erroneous  ruling 
or  direction  of  the  Judge.  The  mistake  must,  however,  be  upon  some  point 
of  law,  either  in  admitting  or  refusing  evidence,  or  the  like.  Where  the 
venue  is  local,  an  objection  founded  on  a  misdescription  of  the  venue  cannot 
be  taken  by  a  bill  of  exceptions  at  the  trial,  if  the  misdescription  appears 
upon  the  face  of  the  pleadings,  inasmuch,  as  such  an  objection  should  have  been 
taken  by  demurrer  (if  %Mahon  v.  Leqnard,  4  Ir.  C  L.  R.  16,  with  which  com- 
pare Bey  wood  v.  Reynoldt,  6  lr.  L.  R.  1).  In  Aldborough  v.  Bland,  7  Ir. 
C.  L.  B.  571,  it  was  questioned  whether  the  overruling  of  a  challenge  to 
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the  array  can  be  made  the  subject  matter  of  an  exception :  see,  however,  the 

note  to  Miliar  v.  Warre,  i  Car.  &  P.  239.    The  fact  that  a  Judge  has  allowed  a 

leading  question  to  be  pat,  is  not  the  snbject  of  an  exception  (Lawderv. 

Latoder,  5  Ir.  C.  L.  R.  27).     Neither  is  the  refusal  of  the  Judge  to  direct  Docs  not  lie 

the  jury  in  a  particular  manner,  the  ground  of  an  exception  as  it  is  for  a  for  nondirec- 

misdirectiou  and  not  a  nondireotion  that  a  bill  can  be  tendered,  and  the  bill  tion# 

of  exceptions  should  therefore  state  what  the  Judge  has  told  the  jury,  and 

not  what  he  has  refused   to  tell  them  (Anderson  v.  Fitzgerald,  4  H.  L. 

Cas.  484;  Sedley  v.  M'Gowan,  7  Ir.  C.  L.  R.  427).     A  refusal  to  nonsuit  is 

not,  for  the  same  reason,  a  ground  of  exception  (Sedley  v.  M'Gowan,  ubi 

supra).      Although  nonsuiting  a  plaintiff  against   his  will  is  (Cottar  v. 

Cvrsar,  2 1  L.  J.  Q.  B.  18). 

Where  the  probate  of  a  will  was  produced  to  prove  a  bequest  of  a  term  of 
years,  and  the  Judge,  in  place  of  directing  a  verdict,  left  the  question  to  the 
jury ;  it  was  held  that  a  bill  of  exceptions  would  not  lie  (Chichester  v. 
Phillips,  T.  Raym,  405).  In  such  a  case  the  party  should  have  demurred 
to  the  evidence.  So,  also,  no  exception  lies  for  refusing  to  direct  the  jury  011 
a  matter  of  fact  (Malcolmson  v.  Morton,  11  Ir.  I*  RM  230) ;  and  where  the 
Judge  left  it  to  the  jury  to  say  whether  a  document  purporting  to  be  signed 
by  both  parties  was  a  complete  agreement  between  them  or  merely  signed  as 
instructions  for  preparing  an  agreement,  it  was  held  that  an  exception 
would  not  lie  (Greenhorn  x.  Gray,  3  Ir.  Jur.  N.  S  9). 

On  a  bill  of  exceptions  the  case  must  al  way  shave  gone  to  the  jury  (Millar 
v.  Warre  1  Car.  &  P.  239 ;  sed  vide  Corsar  v.  Reed,  21  L.  J.  Q.  B.  18). 

Where  an  objection  exists  either  to  the  charge  of  the  Judge,  or  the  re-  ^^  obtPS. 
ception  of  evidence,  or  as  to  any  other  matter,  the  objection  should  be  taken  tlon  should 
at  the  time  (Ball  v.  Mannin,  3  Bligh,  N.  S.  22,  Sm.  &  Batty,  454, 462 ;  1 he  be  taken. 
Queen  v.  O'Connell,  7  Ir.  L.  R.  261,  332).  Thus,  where  a  party  is  dissatisfied 
with  the  Judge's  charge,  he  should,  at  its  close,  state  his  objections ;  and  it  is 
not  sufficient  to  state  a  general  dissent,  but  the  question  sought  to  be  left  to  the 
jury  should  be  specifically  stated,  and  the  Judge  should  be  requested  to  leave  JJjJjJJJjfy 
the  matter  to  the  Jury  in  the  manner  required  (Ml  Guinness  v.  Hunter,  6  Ir.  stated. 
Jur.  0.  S.  103 ;  Monks  v.  Cribbin,  7  Ir.  C.  L.  R.  489 ;  Blackwood  v.  Gregg, 
Hayes,  277).    So,  also,  if  a  party  object  to  a  charge  on  the  ground  of  ambi- 
guity, the  ambiguity  should  be  distinctly  pointed  out,  and  the  Judge  called 
upon  to  clear  it  up,  Ball  v.  Mannin  (Sm.  &  Batty,  454,  462  ;  3  Bligh,  N.  S. 
22).     Again,  the  refusal  of  a  Judge  to  withdraw  from  the  consideration  of 
the  jury,  evidence  not  objected  to  at  the  time  of  its  reception,  is  not  the 
ground  of  an  exception  (Sedley  y.  MlGowan,  7  Ir.  C.  L.  R.  427) ;  and  where 
upon  the  trial  of  a  cause  certain  evidence  was  admitted,  subject  to  objection, 
and  exceptions  were  subsequently  taken  to  other  rulings  of  the  Juage,  but 
not  to  the  admission  of  the  evidence  in  question,  the  party,  so  excepting 
was  held  to  have  waived  his  objection  to  the  evidence  (Sedley  v.  M'Gowan, 
8  Ir.  C.  L.  R.  343). 

The  objection  must  be  made  at  the  trial,  before  the  verdict  is  given  (  Culley  Most  be 
v.  Doe,  1 1  A.  &  E.  101 3 ;  Armstrong  v.  Lewis,  4  M.  &  Sc.  1.  The  substance  of  it   made  before 
should  be  reduced  into  writing  at  the  time  it  is  tendered,  although  the  bill  of  verdict- 
exceptions  need  not  then  be  drawn  up   in  form  :  the  writing  to  tendered  is 
called  a  dominical.    When  objections  were  taken  to  the  Judge's  charge,  and 
overruled,  and  the  Judge  gave  time  to  have  the  exceptions  reduced  into 
writing!  but  the  dominical  was  not  tendered  until  after  the  jury  were  dis- 
charged, it  was  held  that  the  Court  could  not  hear  the  exceptions  (Close  v. 
Batt>  1  Jr.  Jur.  O.  S.  256). 


Digitized  byLjOOQLC 


•3« 


Common  Law  Procedure  Act,  1853. 


Settling  bill 
of  exceptions 


How  set 
down  for 
argument 

What  books 
should  con- 


Parties  con- 
cluded by 
MIL 


When  the  exceptions  have  been  taken,  and  the  dominical  properly  tendered, 
the  next  step  is  to  settle  the  bill.  In  theory,  indeed,  the  bill  of  exceptions  is 
supposed  to  be  complete,  even  before  the  verdict  is  banded  in  by  the  jury 
(Thelwallv.  Y elver  ton,  14  Ir.  C.  L.  R.  188,  212,  213,  per  Christian,  J.) 
In  practice,  however,  the  exceptions  are  always  settled  after  the  trial.  The 
manner  of  settling  them  is  provided  for  by  the  General  Orders  of  1854, 84-86 
(which  see).  The  party  excepting  is  bound  to  furnish  a  draft  of  the  bill  of 
exceptions  to  the  opposite  party,  accompanied  by  a  notice  calling  on  him  to 
return  the  same  in  four  days  settled  on  his  behalf.  The  time  within  which 
this  is  to  be  done  is  prescribed  by  the  84th  General  Order  (which  see,  and  the 
cases  referred  to  there).  On  the  expiration  of  four  days  from  the  furnishing 
of  the  draft,  whether  it  be  returned  or  not,  the  party  excepting  should 
issue  a  summons  to  settle  the  bill  before  the  Judge  who  tried  the  cause, 
and  the  bill  will  then  be  settled  and  rigned  by  the  Judge.  Within  two  days 
after  it  is  settled,  the  party  excepting  is  to  file  the  bill  of  exceptions,  and 
proceed  to  make  up  the  paper  books  for  the  Judges,  and  set  down  the  case 
for  argument  in  the  same  manner  as  directed  by  the  50th  General  Order 
with  reference  to  demurrer  books.  The  books  are  to  contain  the  abstract  for 
Nisi  Prius  and  bill  of  exceptions,  with  the  names  of  the  counsel  and  attorneys 
on  both  sides,  and  are  to  be  made  out  in  the  same  form  and  manner  as  de- 
murrer books. 

\s  hen  the  party  excepting  is  guilty  of  delay  in  settling  the  bill  of  excep- 
tions, the  opposite  party  cannot  issue  a  summons  to  settle,  but  must  apply  to 
the  Court  or  a  Judge  for  leave  to  serve  a  notice  on  the  exceptant  to  proceed 
to  settle,  or  else  that  judgment  will  be  marked  (Kilrog  v.  The  Midland 
Great  Western  Railway  Co.,  4  Ir.  C.  L.  R.  252). 

The  bill  of  exceptions  should  contain  what  the  Judge  did,  what  he  was 
required  to  do,  and  what  he  refused  to  do  (  Ward  v.  Freeman,  2  Ir.  C.  L.  R. 
460,  520,  per  Monahan,  C.  J.).  It  will,  therefore,  be  insufficient,  if  it  merely 
states  what  direction  the  Judge  refused  to  (rive,  without  also  stating  what 
direction  he  actually  gave  (Anderson  v.  Fitzgerald,  4  H.  L.  Cas,  484; 
Malcolmeon  v.  Morton,  11  Ir.  L.  R.  230).  So,  also,  the  question  which  the 
party  required  the  Judge  to  leave  to  the  jury  should  be  stated  (Hank* 
v.  Cribbin,  7  Ir.  C.  L.  R.  489.  Where  a  variance  was  relied  on,  it 
was  held  that  the  variance  should  be  specifically  stated  (Maun sell  v.  Rmesel, 
2  Ir.  L.  R.  205,  n.).  It  is  not  necessary  to  set  out  all  the  evidence ;  so  much 
of  it  only  should  be  set  out  as  is  requisite  to  make  the  exception  intelligible 
(  Walton  v.  Clooxey,  1  Ir.  C.  L.  R.  58,  62).  The  finding  of  the  jury  on  any 
collateral  issues  left  to  them  should  not,  it  would  seem,  be  inserted  in  the  bill 
of  exceptions  (Thelwall  v.  Yelverton,  14  Ir.  C.  L.  R.  188);  nor  ought 
distinct  exceptions  to  different  parts  of  a  Judge's  charge  be  allowed  (Strong 
v.  Kean,  13  Ir.  L.  R.  93). 

On  the  argument  of  a  bill  of  exceptions,  both  parties  are  concluded  by  it 
as  to  the  truth  of  the  matters  contained  in  it,  and  the  Court  cannot  go  behind 
it  to  ascertain  what  the  objection  made  at  the  trial  really  was  (  Whaley  v. 
Carlisle,  17  Ir.  C.  L.  R.  792).  The  exceptions  themselves  ought  to  be 
clear,  and  leave  no  doubt  as  to  what  was  done.  The  Court  will,  however, 
view  them  with  reference  to  the  subject  matter,  and  when  it  appears  that  the 
Judge  was  sufficiently  apprised  of  what  the  parties  intended  by  the  excep- 
tions, will  not  scan  the  wording  of  them  too  narrowly  (Clooneg  v.  Watson, 
2  Ir.  C.  L.  R.  129,  135,  ptr  Pigot,  C.  B.) ;  and  they  will  not,  accordingly,  be 
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construed  with  the  same  degree  of  rigour  as  if  they  were  the  subject  of  a 
special  demurrer  (Rhodes  v.  Hunter,  2  Huds.  &  Br.  581,  589,  590;  Quin 
v.  The  National  Assurance  Co.,  Jon.  &  Car.  316,  366;  Burris  v.  Coffey, 
6  Ir.  L.  R.  298,  314).  In  Butler  v.  Mountgarrett,  6  Ir.  C.  L.  R.  77,  au 
exception,  which  objected  to  the  admission  of  two  letters  in  evidence,  was 
held  to  be  too  wide,  as  one  of  the  letters  was  admissible. 

The  exceptions,  as  before  stated,  are,  under  the  a  8th  Geo.  3,  c.  31,  s.  1,  power  of 
examinable  in  the  Court  in  which  the  action  is  brought.    The  object  of  that.  Conrt  In 
Act,  however,  as  clearly  expressed  in  the  preamble,  is  confined  to  enabling  Sent? 
the  Court  to  examine  the  exceptions  without  obliging  the  party  to  bring  a 
writ  of  error;  and  accordingly  the  Court  has  no  authority  to  proceed  upon 
any  other  rule  or  ground  of  decision  than  that  according  to  which  the  Court 
of  Error  formerly  acted  (Trimbletton  v.  Kemmis,  9  C.  &  F.  749).       The 
Court,  therefore,  has  no  power  under  the  statute  in  question,  to  select  any 
particular  portion  of  the  evidence  set  forth  in  the  bill  of  exceptions,  and 
to   allow   or  disallow   the  exception   upon    arguments    built    upon   such 
portions  of  the  evidence  so  selected;  it  is  for  the  party  himself  to  make  his 
objections  at  the  trial,  and  he  is  bound  by  the  particular  exception  he  has 
tendered,  and  can  rely  upon  no  other  (Trimbletton  v.  Kemmis,  ubi  supra, 
Quin  v.  National  Assurance  Co.,  Jon/ &  Car.  316,   380).     If  ihe  Court 
allows  the  exceptions,  there  must  be  a  venire  de  novo.     It  has  indeed  been   Venire  de 
considered  in  some  cases  that  the  Court,  upon  allowing  the  exception,  may,  nov°' 
under  the  statute  28th  Geo.  3,  c.  31,  order  judgment  to  be  entered  up  for 
the  exceptant.     If  such  a  power  does,  however,  exist,  it  is  only  in  a  strong 
case,  as  for  instance,  where  there  is  a  conclusion  of  law  arising  upon  the 
evidence,  that  the  power  can  be  exercised  (Fawcett  v.  Hall,  Ale.  &  Nap., 
248 ;  Orr  v.  Stephenson,  5  Ir.  L.  R.  2  ;  Bell  v.  N angle,   1  J  ebb  &  Sym. 
199).      It  was  at  one  time  the  practice  in  this  country,  upon  allowing  the 
exceptions,  to  award  a  new  trial,  by  a  mere  rule  or  order,  in  place  of 
awarding  a  venire  de  novo.     The  consequence  was,  that  the  unsuccessful  iE^T2JL1,e* on 
party  was  debarred  from  bringing  error.     In  the  case  of  The  Bank  of  Ire-  JU(*ment* 
land  v.    Evans*   Charities,  5  H.  L.  C.  389,  however  (where  the  whole 
subject  was  elaborately  discussed),  it  was  held  by  the  House  of  Lords  that 
the  practice  was  erroneous,  and  accordingly  the  practice  now  is  to  award  a 
venire  de  novo,  on  which  award  error  may  at  once  be  brought.    19  &  20 
Vict.,  c  102,8.49. 

When  a  bill  of  exceptions  is  brought  into  a  Court  of  Error,  after  having 
been  adjudicated  upon  in  the  Court  below,  the  Court  of  Error,  the  whole 
record  being  there,  will  decide  upon  every  question  of  law  arising  thereon 
(Carliele  v.  Whaley,  L.  R.  2  H.  L.  391  ;  Ward  v.  Fieeman,  2  Ir.  C.  L.  R. 
460,  474). 

As  to  the  costs  upon  a  bill  of  exceptions,  see  Bell  v.  Potts,  5  East,  49, 
19  &  20  Vict.,  c.  102,  s.  49. 

"With  respect  to  the  form  and  manner  of  entering  judg-    Judgment. 
ment : —  — 

122.  No    judgment  shall  be  arrested  or  stayed   or   re-  Judgment 
versed  by  reason  of  any  imperfection,  .omission,  defect  in  or  arrested  on 
lack  of  form  (b)  in  any  summons  and  plaint,  defence,  or  other  £ounda 
pleading  or  proceeding,  nor  by  reason  that  the  venue  is  mis-  w  *  u^}ctm 
placed,  or  the  trial  had  in  a  wrong  county  or  place  (0),  nor 
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by  reason  of  any  misnomer  of  any  of  the  jurors  who  tried  the 
case  in  name,  surname,  or  addition,  so  as  it  appear  to  the 
Court  to  be  the  same  man  that  was  meant  to  be  returned, 
nor  by  reason  that  the  plaintiff  or  defendant,  be ing  under 
the  age  of  twenty-one  years,  did  sue  or  defend  by  at- 
torney (d). 

(b)  See  a.  8r,  ante,  where  the  same  words  are  used.  Where,  in  an  action 
for  the  loss  of  luggage  against  two  defendants  as  common  carriers,  it 
appeared  that  one  of  the  defendants  was  in  no  respect  identified  with  the 
transaction,  and  a  verdict  was  consequently  directed  in  his  favour,  it  was 
held,  upon  a  motion  in  arrest  of  judgment,  that  although  the  action  was 
partly  in  form  ex  contractu,  yet,  inasmuch  as  the  substantial  cau*e  of  action 
was  the  breach  of  an  implied  duty,  the  suit  was  maintainable  against  the  other 
defendant  (  Keys  v.  Be/fast  ft  Bally  men  a  Railway  Co.,  8  Ir.  C.  L.  R.  167). 

(c)  It  was  doubted  whether  such  a  defect  was  cured  under  the  old 
statutes  of  jeofails  (Heyucood  v.Reynolds,  6  Ir.  L.  R.  1).  As  to  the 
consequence  of  a  wrong  venue,  see  ante,  p.  59,  note  («),  and  M%Mahon 
v.  Leonard,  4  Ir.  C.  L.  R.  16. 

(d)  See  ante,  p.  48,  note  (A),  and  Green  v.  Leclere,  Ir.  R.  1  C.  L.  457. 

Entry  of  123.  It  shall  not  be  necessary,  before  issuing  execution 

the^u1™-"  upon  any  judgment  under  the  authority  of  this  Act,  to  enter 
execuSon/S  l^e  procee(lings  upon  any  roll,  but  on  producing,  and  lodging 
*  is  Vict,' c  with  the  proper  officer,  a  certificate  of  the  name,  description, 
and  address  of  the  parties,  an  entry  shall  be  made  in  the  Judg- 
ment Book,  signed  by  the  Master,  shortly  stating  the  nature 
of  the  judgment,  and  thereupon  the  costs  shall  be  taxed,  and 
execution  issued,  according  to  the  practice  heretofore  used, 
and  the  effect  of  every  such  entry  of  a  judgment  shall  be  the 
same  as  that  of  a  judgment  in  an  action  in  the  form  hereto* 
fore  used;  and  such  entry  in  the  said  Judgment  Book  shall 
contain  a  reference  to  the  number  of  the  roll  on  which  such 
judgment  shall  be  enrolled,  and  shall  contain  a  column  in 
which  any  satisfaction  of  the  said  judgment  may  be  after  wards 
entered,  if  necessary  (e). 

When  Judg-  (e)  Judgment  cannot  be  marked  in  cases  where  a  verdict  or  nonsuit  is 
ment  may  be  obtained  out  of  Term,  until  after  the  expiration  of  fourteen  days.  When 
marked.  obtained  in  Term,  it  may  be  marked  in  four  days.     Sec.  127,  post.      As  to 

judgment  by  default,  see  w».  96-101,  ante. 

The  practice  as  to  marking  judgment  will  be  found  discussed  in  Scott  r. 
Bennett,  Ir.  R.  3  C.  L.  217. 

The  judgment  is  to  be  considered  as  marked  when  the  entry  is  made  in  the 
judgment  book,  even  though  the  costs  are  not  taxed,  and  it  carries  interest 
from,  that  date  (Fisher  v.  Dividing,  9  Dowl.  872;  Frewen  v.  Lethbridge, 
7  W.  R.  442).  The  entry  of  judgment  is  not,  however,  final  till  the  costs 
have  been  taxed  (Pierce  v.  Derry,  4  Q.  B.  635).  The  plaintiff  may,  how- 
ever, at  once  issue  execution  without  waiting  to  tax  his  costs,  but  by  so 
doing  he  waives  his  right  to  them  (Barnet  v.  Heron,  8  Ir.  C.  L.  R  Ap.  19). 
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The  plaintiff  should  not  issue  execution  immediately  after  taxing  the  costs, 
except  where  the  circumstances  of  the  case  render  it  necessary,  and  if  he  do 
so  unnecessarily  he  may  be  ordered  to  bear  the  expenses  of  the  execution 
(Cruikshank  v.  J/04*,  8  L  T.  N.  S.  439) 

Where  judgment  was  signed  for  debt,  and  taxed  costs  without  any  notice 
of  taxation,  the  Court  refused  to  set  aside  the  judgment  as  irregular  {Field 
v.  Partridge.  7  Ex.  689). 

When  a  year  has  elapsed  since  the  trial,  it  is  not,  it  would  appear,  neces- 
sary to  give  a  month's  notice,  pursuant  to  the  178th  G.  (».,  1854,  previous 
to  marking  judgment  (May  r.  H  ooding,  3  M.  &  feel.  500),  and  see  <i*fc, 
p.  36,  note  (r). 

As  to  marking  a  judgment  nunc  pro  tunc,  see  pott,  s.  155. 

124.  "WTien  it  shall  be  required  to  sign  any  judgment,  the  WnenjudR- 
attorney  requiring  the  same  shall  deliver  to  the  proper  officer  Side  up, 
a  correct   summary   or   recital  of  the   proceedings,  briefly  SY£3S5S  to 
stating  the  several  pleadings,  and  the  nature  thereof,  written  be  lodged, 
fairly  on  parchment,  and  signed  by  the  attorney,  and  there-  ment  marked 
upon  the  officer  shall  take  off  from  the  pleadings  file  the  thereon. 
several  pleadings  in  the  cause  in  which  such  judgment  shall 
be  required  to  be  made  up,  and  shall  place  them,  together 
with  the  said  summary  prefixed,  in  consecutive  order  upon 
the  file  of  judgments,  in  the  manner  now  used,  or  as  may  be 
hereafter  directed  by  any  general  order  of  the  Judges,  there 
to  be  kept  as  the  permanent  records  of  the  Court,  and  shall 
upon    the   said    summary    give   the  proper  award  of  judg- 
ment (/);  and  it  shall  in  all  cases  of  enrolling  judgments  be 
sufficient  to  place  orf  the  roll  a  correct  copy  of  the  said  sum- 
mary or  recital  of  the  proceedings  according  to  fact,  together 
•with  the  award  of  judgment  in  proper  form,  with  a  reference 
to  the  original  pleadings  on  the  judgment  file,  whereby  the 
same  may  be  immediately  found  and  inspected;  and  no  judg- 
ment so  enrolled  under  the  authority  of  this  Act  shall  be 
liable  to  be  disturbed  on  the  ground  of  error,  on  account  of 
any  omissions  hereby  authorized  :  Provided  always,  that  if  it 
shall  be  deemed  necessary,   for  the  prosecution  of  any  pro- 
ceeding in  error  or  any  other  purpose,  it  shall  be  lawful  for 
the  Court  to  order  that  the  whole  or  any  part  of  the  pleadings 
shall  be  transcribed  upon  the  roll,  and  the  same  shall  be 
transcribed  by  the  proper  officer  accordingly  (^).  . 

(/)  Where  at  the  trial  there  is  a  verdict  for  the  defendant  upon  some  of  ^hat^?m^| 
the  issues,  and  a  verdict  for  the  plaintiff  with  damages  upon  the  others,  a  Suuun-° 
'*  summary"  which  omits  the  judgment  for  the  defendant  on  the  issues  found 
for  him  is  irregular  and  will  be  amended  (Mohan  v.  Bloomjitld,  1 3  Ir.  C.  L. 
R.  86).     Where  the  summons  and  plaint  contained   two  counts — one  in  where  gene- 
libel,  the  other  for  a  false  and  malicious  representation  founded  upon  the  same  ral  finding, 
publication,  and  there  was  a  general  finding  for  the  plaintiff,  the  Court,  on  a 
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motion  for  a  new  trial,  held  that  the  verdict  for  the  full  damages  found 
might  be  entered  on  the  libel  count,  the  evidence  not  being  sufficient  to  sus- 
tain the  finding  on  the  other  count  (Jones  v.  M^  Govern,  Ir.  R.  i  C.  L.  68 1). 
Where  in  an  action  for  slander  two  defences  were  pleaded— one  of  justification 
and  the  other  of  privilege — and  the  jury  sound  for  the  defendant  on  the  plea  of 
privilege,  but  were  discharged  from  finding  upon  the  other,  the  Court,  under 
the  circumstances,  allowed  the  defendant  to  enter  up  a  judgment  for  the 
plaintiff  on  the  defence  of  privilege,  and  retain  his  verdict  upon  the  other 
(Cassidy  v.  Kincaid,  10  Ir.  Jur.  N.  S.  176).  And  see  further,  as  to  entering 
up  judgment  on  the  good  counts  in  a  declaration  where  there  has  been  a 
general  finding,  and  the  plaintiff  does  not  wish  to  take  judgment  on  the  re- 
maining counts,  Ch.  Ar.  PrM  12th  ed.,  p.  463  ;  Moore  v.  Great  Southern 
and  Western  Railway  Co.,  10  Ir.  C.  L.  R.  46 ;  Quinn  v.  The  National 
Assurance  Co.,  2  Ir.  L.  R.  37  ;  Quimn  v.  Fitzgerald,  1  Ir.  C.  L.  R.  552. 
And  see  ante,  p.  58,  note  (g),  as  to  the  costs  of  issues  which  the  jury  was 
discharged  from  finding  upon.  Where  after  a  judgmenfby  default  had  been 
marked,  the  parties  were  allowed  to  go  to  trial,  it  was  held  that  the  judg- 
ment by  default  should  be  vacated  before  judgment  could  be  entered  upon  the 
postea  (Hayden  v.  Kavanagh,  Ir.  R.  5  C.  L.  49). 

The  award  of  judgment  cannot  be  complete,  nor  can  the  judgment  be 
finally  made  up  until  the  costs  are  taxed  (hyan  v.  Shee,  8  Ir.  L.  R.  268), 
unless  indeed  the  plaintiff  chooses  to  waive  them,  note  (e),  supra.  As  to 
how  the  judgment  is  to  be  made  up  in  cases  where  the  plaintiff  is  entitled  to 
no  costs  or  to  half  costs  only,  under  the  present  Statute  and  the  Common 
Law  Procedure  Act,  1856,  see  Bennett  v.  Scott,  8  Ir.  Jur.  N.S.  394,  where 
it  was  held  that  a  suggestion,  suggesting  an  order  of  the  Court  which  enti- 
tled the  plaintiff  to  his  costs,  should  be  expunged  from  the  record ;  and  see 
the  same  case  in  the  Exchequer  Chamber,  Ir.  R.  3  C.  L.  217. 

(g)  When  error  was  brought  on  a  judgment  on  demurrer,  the  officer  was 
directed  to  enrol  the  whole  of  the  pleadings  to  which  the  demurrer  related 
(Luttrell  v.  M'Creeuy,  3  Ir.  Jur.  0.  S.  237).  The  judgment  may,  it  seems, 
be  enrolled  after  any  lapse  of  time  (Barrow  v.  Croft,  4  B.  &  C.  388;.  As 
to  enrolling  a  judgment  nunc  pro  tune,  see  Wright  v.  Keen*,  10  Ir.  L.  R. 
97 ;  Martin  v.  M'Causland,  Smythe,  363. 

125.  In  all  actions  where  the  plaintiff  recovers  a  sum  of 
money,  the  amount  which  he  is  entitled  to  may  be  awarded 
to  him  by  the  judgment  generally,  without  any  distinction 
being  therein  made  as  to  whether  such  sum  is  recovered  by 
way  of  a  debt  or  damages. 

126.  In  all  actions  for  a  trespass  on  lands  or  tenements, 
assault  and  battery,  or  for  slander,  the  plaintiff  in  such  action, 
in  case  the  jury  shall  find  the  damages  to  be  under  the  value 
of  Forty  Shillings,  shall  not  recover  or  obtain  more  costs  of 
suit  than  the  damages  so  found  shall  amount  unto,  unless  the 
Judge  at  the  trial  shall  certify  under  his  hand,  on  the  back 
of  the  abstract  for  Nisi  Prius,  that  the  assault  and  battery 
was  sufficiently  proved  by  the  plaintiff  against  the  defendant, 
or  that  the  freehold  or  title  of  the  land  mentioned  in  the 
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plaint  was  chiefly  in  question,  or  that  the  trespass  was  volun- 
tary or  malicious  (h). 

(A)  In  an  action  for  slander,  if  the  plaintiff  recovers  less  than  forty  shil-  slander. 
lings,  he  recovers  no  more  costs  than  damages ;  and  the  Judge  has  no  power 
to  certify  so  as  to  entitle  the  plaintiff  to  any  larger  sum  for  co<ts.  Under  the 
corresponding  English  Statute  (21  Jac.  i,  c  16,  s.  6),  it  has  been  held  that 
actions  for  slander  of  title,  or  for  slander  of  plaintiff's  wife,  or  other  actions 
where  the  special  damage  is  the  gist  of  the  action,  are  not  within  the  Act 
{Lowe  v.  Harwood,  Cro.  Car.  141  ;  Brown  v.  Gibbons,  2  Ld.  Raym,  831 ; 
Kelly  v.  Partington,  5  B.  &  Ad.  645).  >- 

The  provisions  of  the  present  section  do  not  apply  to  actions  of  lihel,  but  Libel.  t^£&  t.S 
by  the  Statnte  31  &  32  Vict  c.  69  (post,  in  the  Appendix),  a  limitation  in  /£//  £  u/  & 
the  amount  of  costs  has  been  provided  where  the  damages  do  not  amount  to  _  .  '      ^  ?     , 
forty  shillings.  Sf^ttClfA 

When  the  plaintiff  gets  a  verdict  for  less  than  forty  shillings  in  an  action  Assault  and  fi£/k 
for  assault  and  battery,  he  is  entitled  to  no  more  costs  than  damages,  unless  battery, 
the  Judge  at  the  trial  certifies  on  the  back  of  the  abstract  for  Nisi  Prius  {/ff^^Jfj  *^$ 
that  the  assault  and  battery  was  sufficiently  proved.  As  to  when  and  how 
the  certificate  should  be  given,  see  the  notea  to  sect.  97  of  the  Common  Law 
Procedure  Act,  1% $6,  post.  When  the  certificate  is  given,  the  case  is  still 
within  sect  243,  post,  and  sect.  97  of  the  Common  Law  Procedure  Act,  1856 ; 
and  unless  a  greater  sum  than  £5  be  found  for  damages,  the  plaintiff  will 
have  to  get  the  certificates  mentioned  therein,  in  order  to  entitle  himself  to 
half  or  full  costs,  as  the  case  may  be.  It  has  been  held  that  an  action  for  an 
assault  in  which  no  battery  is  proved  is  within  the  section  (Fitzgerald  v. 
Gloster,  4  Ir.  C.  L.  R.  239).  Where  the  action  was  brought  against  the 
defendant  for  driving  a  coach  against  the  one  on  which  the  plaintiff  was 
riding,  per  quod  he  was  thrown  upon  the  ground,  it  was  held  that  no  cer- 
tificate was  necessary  under  the  former  Act  (Chapman  v.  Spear,  8  Ir.  L.  R. 
278,  461);  but  the  section  is  applicable  to  cases  where  the  trespass  has  been 
committed  by  the  defendant's  servant  (Harford  v.  Kinsella,  5  Ir.  C.  L.  R. 
95).  Where  an  injury  is  done  to  a  personal  chattel,  or  where  an  injury  to  a 
personal  chattel  is  laid  in  the  same  count  with  an  assault  and  battery,  or 
local  trespass,  provide'!  it  be  a  substantive  independent  injury,  and  not 
merely  laid  or  proved  in  aggravaton  of  damages,  the  case  will  not  be  within 
the  present  section  (Tidd's  Pr.  9th  ed.,  964;  Barry  v.  White,  2  Jones,  28; 
Crockett  v.  Montgomery,  Vern.  &  Scriv.  473).  When  the  assault  and  battery 
is  sufficiently  proved  to  the  satisfaction  of  the  Judge,  he  cannot  exercise  a 
discretion  founded  on  the  other  circumstances  of  the  case  as  to  granting  or 
witholding  his  certificate  (0*iVei7/y.  Egan,  6  Ir.  Jur.  O.  S.  347). 

In  actions  for  trespass  on  lands  or  tenements,  if  the  plaintiff  recovers  leas  Trespass  on 
than  forty  shillings,  he  will  be  entitled  to  no  more  costs  than  damages,  unless  towb* 
the  Judge  certifies  that  the  freehold  or  title  of  the  land  was  chiefly  in  ques- 
tion, or  that  the  trespass  was  voluntary  or  malicious,  in  which  event  the  case 
will,  as  above  remarked,  in  reference  to  actions  for  assault  and  battery,  fall 
within  sect.  243,  post,  and  sect.  97  of  the  Common  Law  Procedure  Act,  1856, 
in  the  cases  thereby  provided  for.  As  to  cases  where  an  injury  to  a  personal 
chattel  is  complained  of,  in  addition  to  a  trespass  to  the  realty,  see  Tidd's 
Pr.,  9th  ed.  p.  964,  referred  to  above,  and  also  the  cases  referred  to  there. 

Personal  malice  is  not  essential  to  enable  the  Judge  to  certify;  and  he 
may  certify  so  as  to  give  costs  where  the  trespass  is  after  notice  (Sherwin  v. 
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Swindall,  12  M.  &  W.  783).  And  see  as  to  the  meaning  of  the  words 
'*  voluntary  or  malicious,'*  Manning  v.  Chadwick,  4  Ir.  Jur.  N.  S.  294, 
whence  also  it  would  appear  that  the  Judge  is  bound  to  give  the  certificate 
when  the  trespass  was  voluntary  or  malicious. 

The  provisions  of  the  present  Act  apply  to  the  case  of  a  judgment  by  de- 
fault (Lampem  v.  Hatch,  2  Str.  934;  bu  tsee  Brennan  v.  Murphy,  Hay.  & 
Jon.  478.  When  the  plaintiff  obtains  a  verdict  for  a  sum  which  entitles 
him  to  no  more  coat*  than  damages,  these  damages  determine  the  amount  of 
the  costs  he  is  to  receive  in  respect  of  the  entire  suit,  including  the  costs  of  a 
demurrer  upon  which  he  has  been  successful  (Ml  Govern  v.  M'Namara,  12 
Ir.  C.  L.  E.  Ap.  15).  When  an  action  of  slander  was  referred  to  arbitration, 
"  costs  to  abide  the  event,"  it  was  held  that  the  plaintiff  was  entitled  to  full 
costs,  although  the  damages  awarded  amounted  to  less  than  forty  shillings(/fr«m 
v.  Sargent,  32  L.  J.  Ex.  28 1).  When  two  causes  of  action  are  included  in  the 
same  summons  and  plaint,  one  of  which  comes  within  the  operation  of  the 
present  section,  and  the  plaintiff  has  a  verdict  on  that  count,  which  from  its 
amount  disentitles  him  to  more  costs  than  damages,  and  fails  altogether  upon 
the  other  count,  he  will  not  be  entitled  to  any  further  sum  for  costs  (Smith 
v.  Harnor,  3  C.  B.  N.  S.  829 ;  see  also  Biackmore  v.  Higgs,  15  C.  B.  N.  S.  790). 
But  it  would  appear  that  if  in  such  a  case  the  plaintiff  succeeds  on  some  of  the 
issues  on  that  cause  of  action  upon  which  the  defendant  has  a  verdict,  the 
plaintiff,  though  deprived  of  the  costs  of  the  cause  by  the  present  section,  will 
be  entitled  to  the  costs  of  these  issues  (Sharland  v.  Loaring,  1  Ex.  375). 

A  summons  and  plaint  contained  two  counts — one  for  an  assault  and 
battery,  and  the  other  for  the  disturbance  of  a  right  of  way ;  the  de- 
fendant paidtAUjO  Court  £5  in  discharge  of  the  plaintiff's  demand  on  the 
second  count,  vQfckjvas  accepted  by  him  in  full  satisfaction  ;  and  a  verdict 
for  the  plaintiff  for  £wv  given  for  the  plaintiff  on  the  first  count,  but  no 
certificate  was  given.  jtytiNras  held  that  the  plaintiff  was  entitled  to  no  more 
costs  than  damages,  the  acton  after  the  money  was  drawn  out  being  one  fox 
an  assault  and  battery  alonl(  Walth  v.  Walth,  11  Ir.  Jar.  N.  S.  378). 

With  respect  to  execution  (t) : 

127.  A  plaintiff  or  defendant,  having  obtained  a  verdict  or 
nonsuit  in  a  cause  tried  out  of  Term,  shall  be  entitled,  without 
any  rule  on  the  postea  or  inquisition,  to  mark  judgment  and 
to  issue  execution  in  fourteen  days,  and  in  a  cause  tried  in 
Term  in  four  days  (j  ),  unless  the  Judge  who  tries  the  cause, 
or  some  other  Judge,  or  the  Court,  shall  order  execution  to 
issue  at  an  earlier  or  later  period,  with  or  without  terms  (£*); 
and  it  shall  be  lawful  for  the  said  Judge  before  whom  the 
trial  has  been  had,  or  any  other  Judge,  or  the  Court,  to  make 
such  order  accordingly  :  provided  that,  notwithstanding  any 
judgment  signed  or  recorded  or  execution  issued  by  virtue  of 
this  Act,  it  shall  be  lawful  for  the  Court  in  which  such  action 
shall  have  been  brought  to  order  such  judgment  to  be  vacated, 
and  execution  to  be  stayed  or  set  aside,  and  to  enter  an  arrest 
of  judgment,  or  grant  a  new  trial  or  new  writ  of  inquiry,  as 
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justice  may  appear  to  require  (/),  and  thereupon  the  party 
affected  by  such  execution  shall  be  restored  to  all  he  may  have 
lost  thereby  in  such  manner  as  upon  the  reversal  of  a  judg- 
ment by  a  proceeding  in  error,  or  otherwise  as  the  Court  may 
think  fit  to  direct  (ro). 

(t)  When  the  plaintiff's  demand  is  for  a  debt  or  liquidated  demand  in  When 
money,  arising  upon  a  contract  express  or  implied,  he  may  in  default  of  a  "J?1^011 
defence  or  demurrer  mark  a  final  judgment  and  issue  execution  immediately  iuued. 
upon  the  expiration  of  the  time  limited  by  the  summons  and  plaint  (sect.  96, 
supra).  In  other  cases  of  judgment  by  default,  where  the  amount  for  which 
final  judgment  is  to  be  marked  has  to  be  first  assessed  by  the  Master  or  a 
jury  (sects.  98,  100,  supra),  judgment  may  be  marked  and  execution  issued 
immediately  upon  the  amount  being  assessed  by  the  Ma  ter  or  the  writ  of 
inquiry  being  returned,  unless  judgment  and  execution  be  stayed  in  the 
manner  provided  for  by  those  sections  and  by  the  63rd  and  64th  6.  Os. 
1854.  See  ante,  pp.  104-107.  Where,  however,  the  inquiry  has  been 
sped  before  a  Judge,  the  proceedings  from  the  finding  to  issuing  execution 
are  to  be  the  same  as  in  the  case  of  oidinary  trials  at  Nisi  Prius  (sect.  ioof 
ante).  In  such  cases,  therefore,  the  time  within  which  judgment  may  be 
marked  and  execution  issued  is  prescribed  by  the  above  section  of  the  Act,  and 
is  incases  where  the  cause  has  been  tried  out  of  Term,  fourteen  days,  and 
where  tried  in  Term,  four  days  after  the  verdict,  unless  the  Judire  who  tries 
the  cause  or  some  other  Judge  orders  execution  to  issue  at  an  earlier  or  later 
period ;  note  (A),  infra.  In  computing  the  respective  periods  of  fourteen 
and  of  four  days  prescribed  by  the  present  section,  both  the  day  of  trial  and 
the  day  of  marking  judgment  are  to  be  excluded,  so  that  fourteen  or  four 
clear  days,  as  the  caae  may  be,  must  intervene  between  the  trial  and  the 
marking  of  the  judgment.  See  tPMeara  v.  Foley,  Ir.  R.  4  C.  L.  1 16,  a  case 
decided  under  sect.  27,  post.  As  to  enierina)  judgment  on  a  bond  and 
warrant,  see  the  G.  Os.  1854,  93-96.  f 

Independent  of  statutory  enactment,  an  execution  can  be  issued  only  upon    Execution 
a  judgment  of  the  Court.     However,  under  3  &  4  Vict.,  c   105,8.   27,  all    uponruleaof 
rules  of  any  of  the  superior  Courts  of  Common  Law,  whereby  any  sum  of  Coun- 
money,  costs,  charges,  or  expenses  are  payable  to  any  person  have  the  effect 
of  judgments.  Such  rules  may,  therefore,  be  enforced  by  execution  ;  and  it  is 
not  necessary,  before  issuing  it,  to  apply  to  the  Court  for  leave  (  Wallis  v. 
Sheffield,  7  Dowl.  793).     Previous  to  the  Statute  referred  to  a  rule  of  Court 
was  only  enforceable  by  attachment,  and  this  is  still  the  case  in  reference  to 
an  order  directing  anything  except  the  payment  of  money.     For  the  same 
reason,  an  award  directing  a  sura  of  money  to  be  paid,  notwithstanding  that 
the  submission  has  been  made  a  rule  of  Court,  cannot  be  enforced  by  exe- 
cution, Ch.  Pr.,  12th  ed.,  p.  1595. 

.  In  order  to  obtain  execution  in  such  cases,  the  award  must  be  made  a  rule 
of  Court  (  Wallis  v.  Sheffitla\  7  Dowl.  793  ;  Jones  v.  Williams,  11A.&L 
175;  Kelly  v.  St.  George,  4  Ir.  L.  R.  420;  and  see  further  as  to  the 
mode  of  enforcing  orders,  Ch.  Pr.  12th  Ed.,  p.  1594.  The  form  of  execution 
on  a  rule  of  Court  is  given  in  the  schedule  to  the  G.  Os.  of  1 854. 

By  the  31  &  32  Vict.,  c.  54,  execution  can  be  had  in  this  country  on  an   Upon 
English  judgment  or  Scotch  decreet,  by  having  a  certificate  of  such  judgment  English  and 
or  decreet  registered  in  the  Court  of  Common  Pleas.  See  the  Act,  poU,  in  the  ?eou* 
Appendix.  Judgment* 
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As  to  issuing  execution  on  an  order  of  the  House  of  Lords,  see  APMahon 
v.  Leonard,  10  Ir.  C  L.  E.  444. 

The  form  of  the  various  writs  of  execution  is  provided  for  by  the  105th 
G.  O.  of  1 854,  and  may  be  seen  in  the  schedule  annexed  to  the  orders.  The 
1 06  th  G.  0.,  1 854,  requires  the  place  of  abode  and  addition  of  the  party  against 
•whom  the  writ  is  issued  to  be  endorsed.  As  to  the  liability  of  the  attorney,  in 
case  he  endorses  an  incorrect  place  of  abode  or  addition,  by  reason  of  which 
the  sheriff  arrests  a  wrong  person,  or  seizes  goods  not  belonging  to  the  defen- 
dant, see  the  note  to  the  G.  O  in  question. 

As  to  the  nature  of  execution  in  general,  the  party  in  whose  favour  the 
judgment  has  been  given  -may  either  sue  out  a  writ  of fieri  facias  against  the 
goods  of  the  debtor,  or  (if  the  judgment  has  been  recovered  previous  to  the 
15th  July,  1 8  so),  he  ma  v  sue  out  an  eltgtt  against  any  lands  of  the  debtor  not 
acquired  by  him  as  a  purchaser  for  valuable  consideration  since  that  date ; 
or  (with  the  exceptions  afterwards  mentioned)  he  may  have  a  capias  ad 
satisfaciendum  against  the  body.  He  may  also  register  his  judgment  as  a 
mortgage  against  the  interest  of  the  debtor  in  lands ;  or  he  may  attach  the 
interest  of  the  debtor  in  stock  shares,  &c,  standing  in  his  own  name,  or 
in  the  name  of  a  trustee  for  him  (sect.  132,  post)  ;  or  in  stock,  shares,  money, 
&c,  in  the  Court  of  Chancery,  or  one  of  the  Superior  Courts  (sect.  35.  pott), 
or  in  the  Landed  Estates  Court  (23  &  24  Vict.,  c.  82) ;  or  he  may  attach 
any  debts  due  to  the  debtor  (Common  Law  Procedure  Act,  1856,  sa.  63-69). 
As  to  enforcing  the  specific  delivery  of  chattels,  see  the  Common  Law 
Procedure  Act,  1856,  s.  80;  and  as  to  the  expenses,  &c,  of  execution,  see 
8.  1 30,  post. 

An  execution  creditor,  after  suing  out  one  writ,  may  abandon  it  before  it  is 
executed,  and  sue  out  another.  He  may  also  issue  any  number  of  writs  of 
execution  of  the  same  kind  at  the  same  time  to  different  counties  (104th 
G.  O.,  1854)  ;  and  although  in  Hay  den  v.  Shearman,  4  Ir.  C.  L.  R.  169 
(and  see  also,  Kane  v.  Bridgman,  5  Ir.  L.  R.  222),  it  seems  to  have  been 
considered  that  it  would  be  irregular  to  issue  a  ca.  sa.  without  obtaining  a 
return  to  &fi.fa.  previously  issued;  yet  on  the  authorities  it  would  appear 
that  a  plaintiff  may  issue  such  writs  concurrently  (Primroue  v.  Gibson,  2 
D.  &  R.  193;  Franklin  v.  Hodgkinson,  3  D.  &L.  554;  Tidd's  Pr.,  9th 
Ed.,  995  ;  Dunn  v.  Harding,  2  Dowl.  803).  He  cannot,  however,  act  upon 
both  writs  concurrently ;  and  if  he  do,  the  latter  execution  will  be  set  aside 
(Fennell  v.  Dempsey,  1  Ir.  Jur.  O.  S  64;  Kane  v.  Bridgman,  5  Ir.  L.  R. 
222)  ;  and  this  is  the  case  even  though  the  plaintiff  abandons  the  first 
execution — nfi.fa. — (Sugrue  v.  Hovenden,  7  Ir.  C.  L.  R.  318). 

It  has  been  held,  upon  the  construction  of  the  Statute  35  Geo.  3,  c.  30, 
a.  31  (Ir.),  that  where  the  plaintiff  has  the  defendant  in  custody  under  a 
ca.  sa.  he  may  issue  afi./a.  without  previously  discharging  the  debtor,  who 
thereupon  becomes  entitled  to  his  discharge  (Brien  v.  Brien,  1  Hud.  &  Br. 
300,  n. ;  Barton  v.  Seymour,  1  Hud.  &  Br.  304,  n. ;  but  see  Swete  v.  Austin. 
•1  Hud.  &  Br.  308,  n.). 

The  power  of  issuing  aca.  sa.  is  restrained  by  the  11  &  12  Vict,c.  28, 8. 
1,  under  which  (except  in  actions  for  malicious  prosecution,  deceit,  libel, 
slander,  criminal  conversation,  seduction,  or  breach  of  promise  of  marriage) 
no  ca.  sa.  can  be  issued  on  a  judgment,  or  order  for  the  payment  of  a  sum 
not  exceeding  (exclusive  of  costs)  £10,  or  on  any  judgment  or  order  for  the 
recovery  of  costs  only,  when  such  costs  due,  or  to  be  paid,  shall  not  exceed 
£10.     See  the  Act,  post,  in  the  Appendix. 
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Writs  of  execution  have  priority  inter  se  according  to  the  time  they  are    Priority  of 
delivered  to  the  sheriff,  even  though  they  be  delivered  on  the  same  day    execution. 
Hutchinson  v.  Johnson,  i  T.  R.  729).     A  creditor,  however,  who  tells  the 
sheriff  not  to  execute,  or  who  otherwise  colludes  with  the  debtor,  will  lose 
his  priority  {Kirwan  v.  Jennings,  3  Ir.  L.  R.  48;    Wall  v.  Cahill,  Cr.   & 
Dix,  Ab.  Not.  Cas.  370).     Under  the  Statute  of  Frauds  (7  Wm.  3,  c  12, 
s.  12),  the  writ  bound  the  defendant's  goods,  as  against  a  purchaser,  from 
the  time  it  was  delivered  to  the  sheriff.     Under  the  Mercantile  Law  Amend- 
ment Act  (19  &  20  Vict.,  c.  97,  8.  i),  the  writ  only  binds  them  from  the 
time  of  actual  seizure.     In  order,  however,  that  a  purchaser  may  be  able  to 
claim  the  benefit  of  the  Act,  he  must  be  a  purchaser  for  valuable  considera- 
tion, and  must  not  have  had,  at  the  lime  of  acquiring  title  to  the  goods, 
notice  that  the  writ  in  question,  or  any  other  writ  by  virtue  of  which  the 
goods  of  the  owner  might  be  seized  or  attached,  had  been  delivered  to,  and 
remained  unexecuted  in  the  hauds  of  the  sheriff.     It  would  appear,  however,    artels 
to  be  doubtful  whether  the  provisions  of  the  Act  referred  to   extend  to    real 
chattels  real.     See  In  re  The  Dublin  Exhibition  Palace  Co.  (Limited),  Ir. 
R.  2  Eq.  158,  163 ;   O'Brien  v.  Murray,  17  Ir.  C.  L.  R.  46. 

When  the  sheriff  has  seized  the  defendant's  goods,  the  defendant  is  dis-   Effect  of 
charged  to  the  extent  of  the  levy,  even  though  the  goods  be  afterwards   execution 
rescued,  2  Wms.  Saund.  343 :  Clerk  v.  Wither;  2  Ld.  Raym.,  1072,  and  see   JK.JUdg* 
Spencer  v.  Thompson,  6  Ir.  0.  L.  R.  537.     When  any  lands  had  been  ex- 
tended on  an  elegit,  the  plaintiff  could  in  general  have  no  other  writ  of 
execution    afterwards,   except  another   writ  of  elegit    (see  Lancaster  v. 
Fielder,  2  Ld.  Raym.  14s  i),  and  au.  whether  the  principle  extends  to  the 
case  of  a  judgment  mortgage.     At  common  law,  if  the  plaintiff  bad  the 
defendant  once  taken  in  execution,  he  could  not  afterwards,  even  if  the 
defendant  died,  have  another  execution  (Ch.  Ar.  Pr.,  12th  Ed.,  p.  707); 
but  now,  under  the  35  Geo.  3,  c.  30,  s.  31  (Ir.),  even  the  voluntary  discharge 
of  a  debtor  under  a  ca.  sa.  does  not  deprive  the  creditor  of  his  right  to  issue 
another  execution  {Bums  v.  O'Leary,  3  Ir.  C.  L.  R.  1  ;  Doolan  v.  Doolan, 
13  Ir.  C.  L.  R.  27).     He  cannot,  however,  issue  another  ca.  sa.  (Seymour 
y.  Clarke,  13  Ir.  C.  L.  R.  537). 

As  to  the  return  of  writs  of  execution,  see  the  G.  Os.  1854,  120-125;  and 
the  notes  thereto. 

As  to  the  renewal  of  executions,  see  post,  s.  141. 

(j)  As  to  how  time  is  to  be  computed  for  the  purposes  of  this  section,  see 
the  case  of  OMeara  v.  Foley,  Ir.  R.  4  C.  L.  116,  referred  to  ante,  p.  145. 

(k)  An  application  for  immediate  execution  may  be  made  either  to  the  Immediate 
Judge  who  tries  the  cause,  or  to  some  other  Judge,  or  to  the  Court.     The  executio,L 
successful  party  should  apply  to  the  Judge  at  the  trial  for  the  order,  while 
the  facta  are  fresh  in  his  recollection.     If  the  facts  on  which  the  order  is 
sought  did  not  appear  in  evidence  at  the  trial,  or  there  has  been  no  trial,  an 
affidavit  is  necessary  (  White  v.  Byrne,  Glas.  337).     An  exparte  application 
may  be  made  (Jenkins  v.  Tongue,  29  L  J.  Ex.  147).  If  there  be  a  demurrer* 
pending  to  a  count  of  the  plaint,  the  Judge  may  make  the  order  on  an  under- 
taking to  enter  a  nolle  prosequi  (Allsop  v.  Smith,  7  C.  &  P.  708),  and  so  also, 
even  though  a  bill  of  exceptions  has  been  tendered,  the  order  may  be  made  if 
the  Judge  considers  the  point  frivolous  (Dresser  v.  Clarke,  1  C.  &  K.  752). 
Where  a  certificate  is  given  for  immediate  execution,  notice  of  taxation  may  be 
be  given  on  the  day  of  trial  for  the  follow  ing  day,  and  on  that  day  judgment 
may  be  signed  and  execution  issued  {Alexander  v.  William*,  4  D.  &  L.  132). 

L  2 
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The  unsuccessful  party  may,  on  the  other  hand,  apply  to  the  Judge  to 
stay  execution  beyond  the  period  provided  by  the  Statute.  Such  an  order 
will  not  be  made  except  under  special  circumstances.  Where  the  stay  of 
execution  is  "  until"  a  certain  day,  execution  may  be  issued  upon  that  day 
(Roger*  v.  Duvii,  8  Ir.  L.  R.  399). 

(/)  "Writs  of  execution,  and  the  judgments  on  which  they  are  founded, 
will  be  set  aside  on  several  grounds  which  it  would  be  impossible  to  enume- 
rate here.  As  to  setting  aside  a  judgment  and  execution,  regularly  entered 
up  and  issued,  set*  ante,  p.  ioa,  note  (*). 
•  Executions  will  also  be  set  aside  if  irregularly  issued  or  improperly 
executed.  Thus,  an  execution  issued  after  the  death  of  a  plaintiff  will  be 
set  a*ide  (Borridge  v.  Freeman,  Bl.  D.  &  O.  213).  So,  also,  if  issued 
when  the  judgment  should  have  been  revived.     See/>o*t,  s.  148,  ei.  »eq. 

But  the  plaintiff's  death  after  execution  does  not  invalidate  the  writ 
(Clceve  v.  Veer,  Cro.  Car.  459).  Where  judgment  has  been  recovered 
against  the  defendant  by  a  wrong  name,  an  execution  issued  against  him  by 
the  same  name  is  regular  (Furlong  v.  Hand  cock,  Hay.  &  Jon.  244).  The 
Court  has,  on  motion,  set  aside  a  fraudulent  judgment  and  execution  at 
the  instance  of  creditors  prejudiced  thereby  (Bpmt  v.  Falvey,  Hay.  &  Jon. 
132).  But  see  Ch.  Pr.  J2ih  ed.,  p.  644.  When  setting  aside  executions, 
the  Court  will  frequently  impose  terms  on  the  defendant,  not  to  bring  an 
action,  and  if  he  do  not  consent  will  refuse  him  his  costs  (Cath  v.  Well*,  1 
B.  &  Ad.  375) ;  and  in  Telby  v.  Nevnnan,  12  Ir.  L.  R.  71,  and  Fennellr. 
JJempsey,  1  Ir.  Jur.  O.  S.  64,  it  seems  to  have  been  considered  that  the 
Court  had  the  power  of  imposing  such  terms  in  every  case,  and  see  Bartlett 
v.  Stinton,  L.  R.  1  C.  P.  483. 

(m)  As  to  the  manner  of  restitution,  see  Chitty's  Pr.  12th  ed.,  p.  643. 

128.  Any  writ  of  execution,  except  a  Writ  of  Habere 
facias  possessionem,  or  other  writ  of  possession,  may  be 
directed,  in  the  first  instance,  to  the  Sheriff  of  any  county,  or 
county  of  a  city,  or  other  shrievalty,  as  the  party  suing  out 
the  same  may  think  fit,  without  reference  to  the  county  in 
which  the  venue  is  laid,  and  without  any  suggestion  of  the 
issuing  of  a  prior  writ  into  such  county. 

129.  When  any  execution  is  demanded,  the  party  demand- 
tMuHerthe  ing  the  same  shall  lodge  with  the  <fficer  required  to  issue 
reHuTdue.  sucn  wr^  a  certificate  signed  by  the  party  or  his  at- 
6  Anne,  c.  torney  (n)  containing  such  sum  as  the  party  demands  to  be 
fir)!' !'          in  g<x>d  conscience  due  to  him  after  all  just  and  equitable 

deductions  (o),  which  certificate  shall  be  filed  in  the  office, 
and  the  sum  mentioned  therein  entered  in  the  book  wherein 
executions  are  entered,  and  also  in  the  body  of  the  said 
execution  that  shall  issue,  as  the  sum  to  be  levied  on  foot  of 
the  sum  adjudged  by  the  judgment  or  order  of  the  Court; 
and  if  the  party  at  whose  suit  such  execution  issues  shall 
appear  wilfully,  fraudulently,  and  maliciously  to  have  over- 
charged the  party  against  whom  such  execution  issues,  in 
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such   case    he    shall    forfeit    to   the   party  grieved  treble 
damages  (p). 

(n)  This  is  substantially  a  re-enactment  of  6  Anne,  c.  7,  ss.  i&2(Ir.).  In  Certificate  of 
Casta*  v.  Southwell,  2  Law  Rec,  N.  S.  181,  a  motion  to  have  a  judgment  """""due. 
and  execution  set  aside  as  irregular,  on  the  ground  that  the  certificate  was 
not  signed  by  the  party,  or  by  his  attorney,  with  their  own  hand,  was  refused ; 
and  in  Jrtcin  v.  Staunton,  4  Ir.  L.  R.  270,  the  Court  refused  to  discharge  a 
defendant  arrested  under  a  ca.  sa.y  although  no  certificate  was  lodged  with 
the  sheriff,  pursuant  to  6  Anne,  c.  7  ;  but  the  plaintiff  was  put  under  terms 
to  enter  an  appearance  to  an  action  to  be  brought  on  the  Statute  by  the 
defendant. 

(o)  Where  a  creditor,  having  seized  the  goods  of  a  principal  debtor  in   Orer 
execution,  afterwards  caused  a  return  of  nulla  bona  to  be  made,  and  forebore   marking 
to  sell  the  goods, "and  then  issued  a  ea..  $a.  against  the  person  of  the  surety   execu  on* 
for  the  full  amount,  it  was  held  that  the  value  of  the  goods  seized  was  an 
equitable  deduction  wiihin  the  meaning  of  the  Act,  and  that  an  action  lay 
(Spencer  v.  Thompson,  6  Ir.  C  L.  K.  537). 

(p)  The  action  given  by  the  Statute  is  for  overcharging  the  certificate;   Orer- 
an  action  lies  at  common  law  "for  maliciously  overmarking  the  execution   charging 
(Spencer  v.  Thompson,  6  Ir.  C.  L.  R.  537);  Gilding  v.  Eyre,  10  C.B.N.  S.   o*™"**' 
592).     In  such  an  action,  or  in  an  action  under  the  Statute,  the  plaintiff 
must  prove  malice'.    The  mere  fact  of  a  judgment  being  overmarked  does 
not  per  se  warrant  a  jury  in  finding  malice.     The  proper  question  in  such 
a  ca*e  is— Did    the   defendant    draw    the    conclusion  which   he  did   as 
to  the  amount  due  to  him  fraudulently  t  (Mills  v.  Nerney,  Cooke  &  Ale. 
81).     See  also  Carmichael  v.  Waterford  Qr  Limerick  Railway  Co.,  13  Ir. 
L.  R.  313. 

As  a  general  role,  so  long  as  the  judgment  on  which  the  execution  issued 
stands,  the  debtor  can  bring  no  action,  as  he  is  estopped  from  alleging  that 
any  other  sum  is  due  than  what  appears  by  the  judgment  (Kidd  v.  Cusack, 
8m.  &  Bat.  63  ;  Buffer  v.  Allen,  L.  R.  2.  Ex.  15  ;  and  see  M'Kenna  v. 
Sexton y  8  Ir.  Jur.  N.  S.  216).  It  might  be  otherwise  in  the  case  of  a  judg-  . 
ment  marked  in  a  penal  sum  to  secure  a  smaller  one.  See  Mills  v.  Nemey, 
Cook  &  Ale.  81. 

In  Crawford  v.  Cinnamon,  Ir.  R  1  C.  L.  325,  the  plaintiff  in  the  first 
action  sued  his  attorney  for  overmarking  execution,  by  reason  of  which 
he  was  sued,  and  it  was  held  that  the  bankruptcy  of  the  plaintiff  was  a 
good  {hfcnce. 

130.  In  every  case  of  execution,  the  party  entitled  to  Expenses  of 
execution  may  levy  the  poundage  fees  and  expenses  of  JJ&ieviet. 
the  execution  by  law  payable  over  and  above  the  sum  e.  76,s.iss. 
recovered  (q). 

(7)  At  common  law  the  sheriff  was  entitled  to  no  fees,  and  he  is  now  SheruTsfees, 
entitled  only  to  the  fees  allowed  him  by  Statute.  The  first  Statute  allowing 
the  sheriff  fees  is  the  10  Car.  1,  Sess.  3,  c.  19  (Ir.),  which  provides  that 
be  shall  not  take,  upon  an  execution  against  the  body,  lands  or  goods  of  a 
defendant  more  than  a  shilling  for  every  pound,  when  the  sum  does  not 
exceed  £100,  and  sixpence  for  every  pound  for  the  overplus. 
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By  the  6  Anne,  c.  7,  s.  3,  the  sheriff  was  forbidden  to  take  poundage 
for  any  greater  sum  than  the  amount  appearing  to  be  due  by  the  certificate 
of  the  execution  creditor  or  hie  attorney;  and  in  cases  where  the  execution 
was  against  the  goods,  for  any  greater  sum  than  the  amount  actually  levied 
and  paid  over. 

By  the  43  Geo.  3,  c.  46,  s.  5,  the  plaintiff  was  allowed,  in  the  case  of  an 
execution  against  the  goods,  to  levy  the  poundage  and  expenses,  over  and 
above  the  sum  recovered ;  and  now,  by  the  present  section  of  the  Act,  the 
party  entitled  to  execution  is  in  every  case  allowed  to  levy  the  poundage  and 
expenses  of  execution. 

The  plaintiff  is  entitled  to  poundage  fees  and  expenses,  even  where  he  is 
not  entitled  to  costs  (Armitage  v.  Jessop,  L.  R.  2,  C.  P.  12). 

On  a  ca.  sa.  The  sheriff  is  entitled  to  his  poundage  fees  on  every  writ  of  ca.  sa.  executed 
by  him,  even  though  the  defendant  be  already  in  custody  on  another 
execution  (Taylor  v.  Ward,  Tidd's  Pr.  9th  ed.,  p.  1040).  He  fnay  sue  the 
plaintiff  for  the  amount  (Bagot  v.  M alone,  5  Ir.  L.  R.  454).  Previous  to 
the  above  section,  it  was  held  that,  in  case  of  a  ca.  sa.,  the  defendant 
could  not  be  detained  for  the  amount  of  the  poundage,  nor  could  the  sheriff 
sue  him  for  the  amount  (Chadwick  v.  Atkinson,  2  Ir.  C.  L.  R.  37).  So 
ttut,  practically,  the  plaintiff  had  to  bear  the  expense ;  but  now,  by  the 
above  section,  the  plaintiff  is  permitted  to  levy  the  poundage  and  expenses 
in  every  species  of  execution. 

In  cases  where  nfi.fa.  is  issued,  the  sheriff  is  not  entitled  to  poundage 
where  there  has  been  no  actual  levy,  as  when  the  money  is  paid  without  a 
levy  (Nash  v.  Dickenson,  L.  R.  2  C.  P.  252).  The  expenses  of  the  execution 
-  may,  however,  be  enforced  (Bay ley  v.  Potts,  8  A.  &  E.  272).  The  sheriff, 
however,  is  entitled  to  poundage,  although  the  judgment  and  execution  be 
afterwards  set  aside  for  irregularity  (Bullen  v.  An$ley,  6  Esp.  1 1 1).  He  is 
also  entitled  to  poundage  on  the  amount  paid  over  to  the  landlord,  under  the 
Statute  of  Anne  (Davies  v.  Edmonds,  12  M.  &  W.  31). 

Expenses  of       As  to  the  expenses  of  execution,  as  distinguished  from  fees,  the  shriff  is 

execution.  not<  M  agajn9t  ty,e  defendant,  directly  entitled  to  any,  unless  incurredat  his 
t  instance,  or  with  his  sanction.  But  when  the  defendant  has  sanctioned 
expenses  incurred  in  the  preservation  of  the  goods,  or  in  bringing  them  to  a 
more  advantageous  sale,  or  otherwise,  the  sheriff  becomes  entitled  to  them 
as  against  the  defendant  (  Votes  v.  Meehan,  1 1  Ir.  C.  L.  R.  Ap.  1  ;  Stevens 
y.  Bothwell,  6  Moore  338 ;  King  v.  Fitzgerald,  1  Jones,  35).  In  the  latter 
case  it  was  held  that  the  auctioneer's  fees  were  not  chargeable  as  against 
the  defendant,  it  being  the  sheriff's  duty  to  sell,  and  the  auctioneer  not  having 
been  employed  at  the  defendant's  request.  So,  also,  as  against  the  plaintiff, 
in  the  execution,  the  sheriff  is  not  entitled  to  charge  any  expenses  beyond 
his  poundage,  unless  incurred  with  his  sanction  (Moran  v.  Tyrrell,  5  Ir. 
Jur.  0.  S.  148).  If  such  expenses  have  been  incurred,  the  plaintiff  may 
levy  the  expenses  so  incurred,  but  he  should  take  care  to  levy  only  such 
reasonable  ram  as  would  be  allowed  on  taxation  ( Ben  to  f  11  v.  Oakley,  1 
Taunt.  174).  The  plaintiff  is  not  entitled  to  levy  as  expenses  of  execution 
the  expenses  of  a  previous  abortive  execution  (Salisbury  v.  Bay,  8  C.  B. 
N.  8.  193). 

Interpleader  *n  ca868  of  interpleader,  when  a  summoning, order  has  been  obtained,  the 
jurisdiction  of  the  Courts  thereupon  attaches,  and  the  costs  of  keeping  and 
preserving  the  goods  seized,  incurred  after  but  not  before  the  making  of  the 
order,  are  within  the  jurisdiction  of  the  Court  (Yates  v.  Meehan,  11  Ir.  C 
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L.  R.  Ap.  i>    As  to  the  sheriff's  costs  in  cases  of  interpleader,  see  the  Inter- 
pleader Act  (9  &  to  Vict,  c  64),  pott,  in  the  Appendix. 

In  cases  of  extortion,  independent  of  the  remedy  by  action  under  the  10th  Extortion. 
Car.  1.  Seas.  3,  c  19,  the  Court  possesses  a  summary  jurisdiction  to  compel 
the  sheriff  to  refund.     See  EaycUn  v.  Barton,  Long  &  Town.  682). 

131.  Under  any  writ  of  fieri  facias  may  be  seized  and  "SjJfE 
taken  any  money  (r)  or  bank  notes  ( whether  of  the  Governor  *^m°ney« 
and  Company  of  the  Bank  of  Ireland,  or  of  any  other  bank  or  Ac,uid  to 
bankers),  and  any  cheques,   bills  of  exchange,   promissory  STtSkiSte* 
notes,  bonds,  specialties,  or  other  securities  for  money  (*),  toexecution 
belonging  to  the   person   against   whose  effects   such   writ  4  via.,  c.  105, 
of  fieri  facias  shall  be  sued  out;  and  the  sheriff  or  other  vic£,c.no, 
officer  shall  pay  or  deliver  to  the  party  suing  out  such  exe-  a  12. 
cution  any  money  or  bank  notes  which  shall  be  so  seized,  or 
a  sufficient  part  thereof,  and  shall  hold  any  such  cheques, 
bills  of  exchange,  promissory  notes,   bonds,   specialties,  or 
other  securities  for  money  as  a  security  or  securities  for  the 
amount  by  such  writ  of  fieri  facias  directed  to  be  levied,  or 
so  much  thereof  as  shall  not  have  been  otherwise  levied  and 
raised,  and  may  sue  in  the  name  of  such  sheriff  or  other 
officer  for  the  recovery  of  the  sum  or  sums  secured  thereby, 
when  the  time  of  payment  thereof  shall  have  arrived;  and  the    - 
payment  to  such  sheriff  or  other  officer  by  the  party  liable, 
with  or  without  suit,  or  the  recovery  and  levying  execution 
against  the  party  so  liable,  shall  discharge  him  to  the  extent 
of  such  payment,  or  of  such  recovery  and  levy  in  execution, 
as  the  case  may  be,  from  his  liability  on  any  such  cheque, 
bill  of  exchange,  promissory  note,  bond,  specialty,  or  other- 
security ;  and  such  sheriff  or  other  officer  may  and  shall  pay 
over  to  the  party  suing  out  such  writ  the  money  so  to  be  re- 
covered, or  such  part  thereof  as  shall  be  sufficient  to  discharge 
the  amount  by  such  writ  directed  to  be  levied;  and  if,  after 
satisfaction  of  the  amount  so   to  be  levied,  together  with 
sheriff's  poundage  and  expenses,  any  surplus  shall  remain  in 
the  hands  of  such  sheriff  or  other  officer,  the  same  shall  be 
paid  to  the  party  against  whom  such  writ  shall  be  so  issued: 
Provided  that  no  such  sheriff  or. other  officer  shall  be  bound 
to  sue  any  party  liable  upon  any  such  cheque,  bill  of  ex- 
change, promissory  note,  bond,  specialty,  or  other  security, 
unless  the  party  suing  out  such  execution  shall  enter  into  a 
bond,  with  two  sufficient  sureties,  for.  indemnifying  him  from 
all  costs  and  expenses  to  be  incurred  in  the  prosecution  of 
such  action,  or  to  which  he  may  become  liable' in  consequence 
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thereof,  the  amount  of  such  bond  or  the  sufficiency  of  such 
sureties,  or  such  amount  and  such  sufficiency,  to  be  determined 
by  the  Master  of  the  Court  in  which  such  action  shall  be 
brought,  or,  if  the  Court  shall  so  order,  by  a  Commissioner 
of  such  Court  authorised  to  take  special  bail,  and  the  expense 
of  such  bond  to  be  deducted  out  of  any  money  to  be  recovered 
in  such  action. 

(r)  This  does  not  extend  to  money  in  the  hands  oft  trustee  (Robinson  v. 
Peace,  7  Dowl.  93,  94,  per  Parke,  B.),  nor  to  money  in  the  hands  of  a  third 
person  for  the  use  of  the  execution  debtor  (Ex parte  Smyth,  2  lr.  Ch.  Rep. 
558),  and  therefore  money  levied  by  the  sheriff,  under  a  former  writ  issued 
by  the  execution  debtor  against  the  plaintiff  upon  foot  of  an  interWu- 
tory  order  for  the  payment  of  costs,  cannot  be  applied  by  the  sheriff  in  satis- 
faction of  an  execution  issued  by  the  plaintiff  upon  foot  of  a  final  judgment 
(King  v.  Knott,  3  lr.  Jur.  0.  S.  69).  Such  money  may,  however,  be  at- 
tached under  the  garnishee  clauses  of  the  Common  Law  Procedure  Act,  1854 
(Murray  v.  Simpson,  8  lr.  0.  L.  R.  A  p.  45).  It  is  doubtful  whether  money 
in  the  actual  possession  of  the  defendant  can  be  seized,  see  Ch.  Ar.  Pr.,  12th 
ed.  p.  654,  and  Sunbolfv.  Alford,  3  M.  &  W.  254,  per  Parke,  B. 

(s)  Policies  of  assurance  on  the  life  of  the  debtor  are  securities  for  money 
within  the  meaning  of  this  section  (Stokoe  v.  Cowan,  30  L.  J.,  Ch.  882,  but 
see  AUeyne  v.  Darey,  5  lr.  Ch.  Rep.  56). 

132.  If  any  person  against  whom  such  judgment  shall  be 
entered  as  aforesaid  shall  have  any  government  stock,  funds, 
or  annuities,  or  any  stock  or  shares  in  any  put  lie  company  in 
Ireland,  whether  incorporated  or  not,  and  standing  in  his  own 
name  and  in  his  own  right,  or  in  the  name  of  any  person  in 
trust  for  him,  or  any  interest  in  the  dividends,  interest,  or 
annual  produce  of  such  6tock,  funds,  annuities,  or  shares  (t), 
it  shall  be  lawful  for  the  t>ourt  or  a  Judge,  on  application  of 
the  party  having  recovered  such  judgment,  to  make  an  order 
ex  parte  in  the  Form  No.  7.  in  the  Schedule  B.  to  this  Act 
annexed  (u),  to  attach  such  stock,  funds,  annuities,  or  shares; 
and  such  dividends,  interest,  or  annual  produce  shall  be  at- 
tached (v)  in  the  books  of  the  .Governor  and  Company  of  the 
Bank  of  Ireland  or  any  public  company,  to  answer  the  pur- 
poses of  such  execution,  and  such  stock,  funds,  annuities,  and 
shares  shall  not  be  suffered  to  be.  transferred,  nor  shall  such 
dividends,  interest,  or  annual  produce  be  paid,  until  such 
order  of  attachment  shall  be  withdrawn  or  discharged  or  dis- 
posed of  (w),  and  no  disposition  in,  the  meanwhile  of  such 
debtor  shall  be  valid  or  effectual  as  against  such  party  reco- 
vering such  judgment  and  obtaining  such  order  of  attach- 
ment. 
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(f)  The  interest  of  1  judgment  debtor  in  stock,  funds,  or  shares,  conld  not  Attaching 

-     -   •  •  -     -  --  -  stuck  au 

shares. 


have  been  seized  or  attached  at  common  law. '  However,  now,'  under  the  ■j***  ■«"» 


above  and  following  sections  the  execution  creditor  may  realize  the  amount 

of  his  execution  out  of  any  such  interest  to  which  the  debtor  may  be  entitled. 

Sects.  132-134  provide  for  cases  where  the  stock,  &c,  is  standing  in  the 

name  of  the  debtor  or  of  a  trustee  for  him.     Sect.  135  enables  the  creditor 

to  attach  stock,  &&,  standing  in  the  name  of  the  Accountant- General  of  the 

Court  of  Chancery,  or  the  Master  of  one  of  the  superior  Courts,  and  the  23 

and  24  Vict,  c.  82,  provides  a  remedy  for  cases  where  the  stock,  &c,  is  in 

the  Landed  Estate*  Court.     It  will  be  observed,  that  in  cases  falling  under  How  realized. 

the  present  section,  that  is  to  say,  where  the  interest  of  the  debtor  is  of  an 

immediate  kind  in  the  stocks,  funds,  shares,  &c,  standing  in  his  own  name, 

or  in  the  name  of  his  trustee,  the  amount  of  the  execution  (assuming  that 

the  charging  order  is  not  discharged)  is  paid  over  to  the  sheriff  in  the  first 

instance.     In  all  other  cases  the  amount  must  be  ultimately  realized  either 

through  a  Court  of  Equity  (if  necessary),  or  by  application  to  the  Court  in 

which  the  stocks,  &c,  are  standing. 

The  words  of  the  above  section,  and  sect.  1 34,  post,  are  very  comprehen-  ^a*JP||T1 
aive,  providing  as  they  do,  that  the  interest  of  the  debtor,  whether  vested  or  °*  c*wr*<Ki. 
in  possession,  or  contingent  only,  or  in  remainder,  or  in  reversion,  may  be 
charged.     In  order,  however,  that  the  Court  may  have  jurisdiction,  it  is  ne- 
cessary that  what  the  debtor  is  interested  in  should  be  government  stock, 
funds,  or  annuities,  or  the  stock  or  shares  of  a  public  company  in  Ireland. 
Accordingly  the  Court  cannot  under  this  section  charge  money  in  the  hands  Money, 
of  a  third  person  for  the  benefit  of  the  debtor  (  Robinson  v.  Peace,  7  DowL 
93),  or  money  lodged  in  a  savings*  bank  (M*  A  lister  v.  Murray,  5  Ir.  L.  R. 

> 2).     So,  also,  whiTe  an  order  to  charge  a  pension  granted  by  the  East  Pension. 

ndia  Company  was  sought  for,  the  application  was  refused  (Morret  v. 
Manesty,  7  Q.  B.  674).  It  has  been  held,  under  the  corresponding  English  shares. 
Act,  that  a  banking  co-partnership  making  a  return  to  the  Stamp  Office  pur- 
suant to  7  Geo.  4,  c  46,  is  a  public  company  within  the  meaning  of  the  Act 
Macintyre  v.  Connell,  1  Sim.  N.  S.  225,  and  see  NieholU  v.  Rosewame,  28 
L.  J.  C.  P.  273). 

Wnen  the  securities  sought  to  be  charged  cj>me  within  the  words  of  the  Where 
section,  the  Court  has  jurisdiction  to  make  the  order,  no  matter  how  remote  debtor's  in- 
the  interest  of  the  debtor  msy  be  (Cray?  v.  Tayjor,  L.  R.  1  Ex.  148,  L.  R.   terestaouDt- 
2  Ex.  131);  and  accordingly  it  will  in  general  be  sufficient  for  the  applicant 
to  establish  a  prima  facie  case  {Moore  v.  Poole,  6  Ir.  Jur.  O.  S.  180).     An 
order  may  even  be  made  in  cases  where  it  is  doubtful  whether  the  debtor  haa 
any  interest  ( Cannock  v.  Sutler,  Ir.  R.  2  C.  L.  8  ;  Rogns  v.  Holloway,  12 
li.  J.  C.  P.  182);  or  even  it  would  appear  when  it  is  doubtful  whether  the 
securities  sought  to  be  charged  are  within  the  Act  (  Witham  v.  Lynch,  1  Ex. 
391).  The  reason  why  an  order  will  t>e  made  in  such  cases  is  that  the  order 
is  a  charge  on  such  interest  only  as  the  debtor  has.  and  if,  therefore,  he  has 
no  interest,  or  the  securites  in  question  are  not  within  the  Act,  the  order  made 
is  inoperative.  The  .order  may,  moreover,  be  confined  in  terms  to  uso  much" 
of  the  stocks,  <fcc,  as  the  debtor  is  beneficially  entitled  to  (Fowler  v.  Churchill, 
2  Dowl.  N.  8.  562). 

In  Johnson  v.  Hodgens,  8  If.  Jur.  N.  S.  187,  where  a  sum  of  money  was 
in  the  Court  of  Chancery,  and  a  draft  settlement  had  been  prepared,  and 
though  never  executed,  had  been  acted  upon,  under  which  the  defendant  had 
an  interest  in  the  fund,  the  Court  made  a  charging  order.  Where  a  judgment 
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has  been  recovered  against  the  defendant  as  executor,  or  a  judgment  recovered 
against  the  testator  has  been  revived  against  the  execuior,  an  order  will  be 
made  charging  an  interest  to  which  the  executor  is  entitled  in  that  capacity 
(Buckley  v.  Devereut,  3  Ir.  C.  L.  R.  107  ;  Holy  v.  Barry,  L.  R.  3  Ch. 
Ap.  452).  Seats,  where  the  judgment  has  been  recovered  against  him  in  his 
personal  capacity  {Butler  v.  Dtvereux,  3  Ir.  C.  L.  R.  108).  So  also  an 
order  will  be  made  where  the  stock  remains  in  the  name  of  the  testator 
under  whose  will  the  defendant  is  interested  (Cavanagh  v.  Prior,  Bl.  D.  &  O. 
148;  but  see  Dixon  v.  Wrench,  L.  R.  4  Ex.  154,  referred  to  infra) ;  or 
where  the  defendant  has  incumbered  his  interest  (Durnter  v.  GUmgall,  4  Ir. 
Jur.  0.  S.  20;  Hulkee  v.  Day,  10  Sim.  41).  As  to  charging  a  husband's 
interest  in  right  of  his  wife,  see  Mills  v.  Homer,  6  Ir.  L.  R.  210,  Dingley 
v.  Yeatee,  26  L.  J.  Ex.  55. 

In  White  v.  Heron,  5  Ir.  L.  R.  167,  n.  it  was  held  that  the  precise  portion 
of  the  fund  to  which  the  debtor  is  entitled  should  be  first  ascertained ;  bow- 
ever,  in  Synan  v.  Tuthill,  7  Ir.  Jur.  O.  S.  288,  an  onW  was  made  charging 
the  residue  coming  to  the  owner  in  a  sale  in  the  Incumbered  Estates  Court, 
although  such  residue  was  not  ascertained,  and  no  allocation  order  had  been 
made  ;  and  similar  orders  have  been  frequently  made  (Cavanagh  v.  Prior, 
Bl.  D.  &  0.  148;  Brown  v.  Ellis,  3  Ir.  C.  L.  R.  106  ;  Warren  v.  Wye  4 
Ir.  C.  L.  R.  235.) 

The  class  of  cases  just  referred  to,  in  which  the  Court  will  make  a  charging 
order  notwithstanding  that  the  interest  of  the  debtor  is  of  a  remote  or  con- 
tingent nature,  must  be  distinguished  from  those  cases  where  the  debtor  has 
no  interest  in  the  stock  or  shares  in  question,  but  oniy  an  interest  in  their 
produce  after  the  performance  of  prior  trusts.  Thus,  where  a  testatrix  gave 
her  whole  estate  and  effects,  which  included  stock  and  shares,  to  trustees,  on 
trust  to  pay  debts  and  legacies,  and  as  to  the  residue  of  her  estate  and  effects 
up<>n  trust  for  the  defendant  and  two  other  persons ;  and  she  directed  her 
trustees  to  pay  the  legacies  so  soon  after  her  death  as  her  means  could  be 
judiciously  converted  into  cash,  and  in  any  event  not  later  than  twelve 
months  after  her  death;  a  charging  order  having  been  made  upon  stocks 
and  shares  to  the  extent  of  the  defendant's  interest  therein  in  favour  of  a 
judgment  creditor,  it  was  held  that  the  defendant  having  no  interest  in  the 
stock  and  shares,  but  only  an  interest  in  their  produce  after  performance  of 
the  prior  trusts,  they  could  not  be  charged  ;  Dixon  v.  Wrench,  L.  R.  4  Ex. 
154.  In  such  a  case  the  defendant  had,  in  point  of  fact,  no  interest  in  the 
stock  and  shares  themselves ;  and  if  the  charging  order  had  been  allowed  to 
stand,  the  trustees  could  not  have  carried  out  the  object  of  the  will.  See  also 
Hatchell  v.  Wye,  4  Ir.  C.  L.  R.  286,  where  the  Court  of  Common  Pleas 
acted  upon  a  similar  principle.  In  Warren  v.  Wyse,  4  Ir.  C.  L.  R.  235,  a 
charging  order  was,  however,  made  under  similar  circumstances. 

As  to  the  effect  of  a  charging  order,  see  note  (v),  infra. 

(u)  The  application  for  a  charging  order  under  this  and  sect.  134,  post,  is 
in  the  first  instance  made  export e.  It  should  be  supported  by  an  affidavit 
stating  the  particulars,  &c,  of  the  fund  sought  to  be  charged,  and  the  nature 
of  the  debtor's  interest  should,  if  possible,  be  shown  (Bolton  v.  Byrne,  4  Ir. 
C.  L.  R.  176).  It  will,  however,  as  before  mentioned,  be  sufficient  to 
establish  a  prima  facie  title  (Moore  v.  Poole,  6  Ir.  Jur.  O.  S.  180) ;  and  the 
order  may  be  made  in  terms  so  as  to  charge  so  much  only  of  the  stocks, 
&c,  as  the  debtor  is  entitled  to  (Fowler  v.  Churchill,  2  Dowl.  N.  S.  562; 
and  see  further,  note  (t\  supra).  When  the  order  attaching  the  stock,  &c, 
has  been  made,  it  should  be  served  on  the  debtor,  or  his  attorney,  or  as  In 
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note  (*),  tn/ro.  When  served,  the  debtor,  or  any  person  interested,  may 
show  cause  against  the  order.  In  cases  falling  under  the  preseut 
section,  cause  should  be  shown  within  twenty  days  after  service.  In  cases 
falling  under  the  1 34th  section  the  order  fixes  the  time.  If  no  cause 
be  shown,  or  the  Court  disallows  the  cause,  a  further  order  will  be  made, 
directing  payment  or  transfer  of  the  stock,  &c.,  to  the  sheriff  in  cases  where 
the  interest  of  the  debtor  is  in  possession ;  or  making  absolute  the  former 
order  in  cases  where  the  interest  is  of  a  future  kind.  Where  an  order 
directing  payment  or  transfer  is  sought  for,  the  party  must,  even  if  no  cause 
be  shown,  apply  to  the  Court  or  a  Judge ;  and  it  would  also  appear  that, 
wherein  cases  within  the  134th  section  the  party  seeks  to  make  absolute  the 
former  order,  a  similar  application  must  be  made,  inasmuch  as  the  1 36th  G. 
O.  does  not  apply. 

Inasmuch  as  an  attachment  under  these  sections  is  in  effect  an  execution,  Judgment 
no  order  can  be  made  where  the  party  is  not  in  a  position  to  issue  execution,  jjjjj^*0 
and  the  judgment  should  therefore  be  revived  in  case  of  lapse  of  time  or 
change  of  parties  (Nolan  v.  Hornidge,  Ir.  R.  C.  L.  48  ;   Taylor  v.  O'Reilly, 
6  Ir.  Jur.  O.  S.  236).     Having  regard  also  to  the  words  "such  execution  " 
in  the  above  section,  and  to  the  fact  that  in  cases  where  the  debtor  has  an   lMralng  , 
immediate  interest,  the  proceeds,  &c.,  are  to  be  paid   over   to  "  the   said   exccation. 
sheriff  or  other  officer"  under  the  133rd  section,  it  would  appear  that  a 
writ  otJLfa.  should  be  issued  in  the  first  instance,  as  must  be  done  in  cases 
under   the    131st   section.      The   same  reasons   do   not   apply   to    cases 
falling  under  the  134th  &  135th  sections,  and  in  Fletcher  v.  Egan,  8  Ir.  C. 
L.  R.  Ap.  5,  it  was  held  that  in  such  cases  it  is  not,  according  to  the  practice 
in  the  Queen's  Bench,  imperative  on  the  party  to  issue  execution  before 
making  the  application,  though  it  is  more  prudent  to  do  so.     It  was  also 
stated  in  that  ca*e  that,  according  to  the  practice  in  the  Common  Pleas,  an 
execution  must  be  issued  before  a  charging  order  can  be  made. 

Notwithstanding  that  the  Act  only  provides  that  the  order  may  be  made 
on  the  application  of  the  "party  having  recovered n  the  judgment,  the  order  J^JjJJon. 
may  also  be  made  on  the  application  of  the  executor  of  the  judgment  creditor, 
or  the  equitable  assignee  of  such  executor  (Power  v.  St.  George,  4  Ir.  C. 
L.  R.  11).  The  judgment  should,  however,  in  such  cases  be  first  revived 
(Nolan  v.  Bornidge,  ubi  supra).  In  Wright  v.  Millar,  2  Ir.  Jur.  N.  S. 
234,  a  conditional  order  was  made  at  the  instance  of  a  co-debtor  who  had  Co-debtor, 
paid  the  entire  debt,  attaching  the  interest  of  the  other  co-debtor  in  a  fund  in 
the  Incumbered  Estates  Court;  it  being  considered  that  the  case  came 
within  the  provisions  of  the  Mercantile  Law  Amendment  Act  (19  &  20  Vict, 
c.  97,  s.  $)  post,  in  the  Appendix). 

There  appears  to  be  some  doubt  as  to  whether  the  Court  can  give  the  Costs- 
costs  of  a  charging  order.  In  Guinness  v.  Atmit.  3  Ir.  L.  K.  359,  the  Court 
ordered  the  Taxing  Master  to  tax  the  costs*  of  the  order,  but  doubted  whether 
they  could  be  charged  on  the  stock.  In  White  v.  Heron.  5  Ir.  L.  K.  165, 
where  the  defendant  had  not  shown  cause  the  Court  refused  to  give  the  costs. 
As  a  plaintiff  in  ordinary  cases  may  levy  the  reasonable  expenses  of  an 
execution  against  the  defendant  (see  ante,  p.  150),  it  may  be  that,  under 
sec.  130,  the  plaintiff  is  entitled  to  the  costs  of  the  order.  The  plaintiff 
should,  however,  show  that  he  could  not  have  otherwise  realized  his  execution 
without  difficulty  or  delay.  Where  a  defendant  shows  cause  against  an  order, 
the  Court  has  power  to  make  an  order  as  to  the  costs  under  sec.  133. 
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Effects  of  00  The  charging  order  will,  however,  affect  such  interest  only  m  the 

order.  debtor  has  in  the  fund,  although  while  the  order  stands  the  fund  cannot  be 

dealt   with,  and  therefore  where  the  debtor  had,  previous  to  the  charging 

order,  mortgaged  his  interest  in  the  fund,  but  notice  had  not  been   given  to 

the  trustee,  the  mortgagee  was  held  entitled  to  priority  (Scott  v.  Hastings,  4 

Kay.  &  J.    633).     A  charging  ord  r  when  made  absolute  operates  from  the 

making  of  the  conditional  order  (Haly  v.  Barry,  L.  R.  3  Ch.  Ap.  4;  2). 

Responsl-  (19)  Where,  after  the  charging  order  had  been  obtained,  another  charging 

^IS  °*  order  and  order  to  pay  was  obtained  by  a  different  creditor  in  another  Court, 

whereupon  the   bank  paid  the  amount  to  the  creditor  obtaining  the  second 

charging  order,  it  was  held  that  it  was  nevertheless  responsible  to  the  creditor 

who  had  obtained  the  first  order,  Salaman  v.  Donovan,  10  Jr.  C.  L.R.  Ap.  13. 

tnufsferand  '33'  A.  copy  of  such  order  of  attachment  shall  be  served 
garment  i&  on  the  debtor  or  his  attorney  or  agent  (x),  and  unless  the 
I  ufsSj10'  Sftid  debtor  or  some  other  person  interested  shall  within  the 
vicu  c  106.  space  of  twenty  days  from  the  service  of  such  order  of  attach- 
ment and  copy,  or  from  the  date  of  the  last  service,  or  such 
other  time  as  the  Court  or  a  Judge  may  think  reasonable, 
show  sufficient  cause  to  the  contrary,  it  shall  be  lawful  for 
the  Court  or  a  Judge,  if  he  shall  so  think  fit,  on  proof  of  the 
service  of  such  order  of  attachment  and  copy,  to  make  an 
order  on  all  persons,  corporations,  and  public  companies 
whose  act  or  consent  is  thereto  necessary,  to  transfer  the  said 
government  stock,  funds,  annuities,  or  shares  belonging  to 
the  said  judgment  debtor,  and  standing  in  his  own  name,  or 
in  the  name  of  any  trustee  for  him  for  his  own  benefit,  into 
the  name  of  the  said  sheriff  or  other  officer  as  aforesaid,  or  to 
make  payment  of  such  dividends,  interest,  and  annual  pro- 
duce to  said  sheriff,  and  all  such  persons  whose  act  or  consent 
is  so  necessary  as  aforesaid  are  hereby  required  to  obey  such 
order,  and  are  indemnified  for  all  things  done  or  permitted 
pursuant  to  such  order  ( jr) :  Provided  also,  that  it  shall  be 
lawful  for  such  Court  or  a  Judge,  on  the  application  of  the 
debtor  or  any  person  interested,  to  discharge  or  vary  such 
order  for  attachment,  and  to  award  "such  costs,  on  such  ap- 
plication, as  to  the  said  Court  or  a  Judge  shall  seem  just  (1). 

Service  of  00  '^e  or^er  mav  **  ^^^  personally  out  of  the  jurisdiction  (  Wheel- 

order.  home  v.  Sharps,  9  Ir.  L.  R.  154).     The  section,  as  may  be  observed,  pro- 

vides that  the  copy  of  the  order  is  to  be  served  on  the  debtor  or  his  attorney. 
Where,  however,  the  debtor's  attorney  had  himself  obtained  a  charging  order 
against  the  fund,  service  of  the  order  on  such  attorney  was  held  not  to  be 
sufficient  without  proof  that  he  still  continued  to  act  for  the  debtor  (Martin 
y.  Duffy,  6  lr.  Jur.  N.  S.  383) ;  and  as  to  serving  the  attorney,  see  further, 
Guinness  v.  Armit,  ubi  supra.     In  Johnson  r.  Hodge**,  8  Ir.  Jur.  N.  S. 
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187,  the  Court  substituted  service  on  the  defendant's  father,  and  an  attorney  Substituting 
■who  had  previously  acted  for  him.     As  to  substituting  service  upon  the  exe-  »erTice. 
cutorsin  whose  name  the  stock  is  standing,  see  Guinness  v.  Armit,  ubi  supra. 

All  the  parties  interested  must  of  course  be  brought  before  the  Court,  as, 
for  instance,  the  assignees  of  the  defendant,  if  he  becomes  bankrupt  after 
the  making  of  the  charging  order  {Mill*  v.  Horner,  6  Ir.  L.  R.  210). 

(y)  See  note  (ar),  supra. 

(z)  Where  the  rights  of  the  execution  debtor  to  the  stock,  &c,  attached  Where  right 
are  doubtful,  or  depend  on  difficult  questions  of  equity,  the  Court  will  not  doubtral» 
discharge  the  order,  but  will  leave  the  parties  to  settle  their  rights  in  a 
Court  of  Equity  (Cannock  v.  Butler,  Ir.  R.  2  C.  L.  8  ;  Rogers  v.  Hollo  way, 
12  L.  J.  C.  P.  182  ;  Cragg  v.  Taylor,  L.  R.  I  Ex.  148,  L.  R.  2  Ex.  131). 
So,  also,  if  it  be  doubtful  whether  the  Court  had  jurisdiction  to  make  the 
order  it  may  refuse  to  interfere  (Witham  v.  Lynch,  1  Ex.  391). 

If  when  cause  comes  to  be  shown,  the  motiou  is  heard  before  a  Judge,  Appeal, 
either  party  may,  if  dissatisfied  with  his  decision,  appeal  to  the  Court  {Brown 
v.  Bamford,  9  M.  &  "W.  42  ;  ante,  p.  4).     But  the  order  cannot  be  entered 
on  the  judgment  roll  for  the  purpose  of  being  reviewed  by  a  Court  of  Error  Error. 
{Newton  v.  Boodle,  18  L.  J.  C.  P.  73). 

134.  If  such  debtor  shall  have  an  interest  in  any  such  Charging 

y      /.       1  ..  ,  »i-    -ii.  order  on  con- 

Stock,  funds,  annuities,  or  shares,  or  the  dividends,  interest,   tingent  and 

and  annual  produce  thereof,  not  vested  or  in  possession,  but  tefests.  344 
contingent  or  in  remainder  or  reversion,  it  shall  be  lawful  J'J^vjct 
for  the  Court  or  a  Judge,  on  a  like  application,  to  be  made  cioc,  s.23. 
by  the  party  obtaining  such  judgment,  to  make  an  order  ex 
parte  that  such  stock,  funds,  annuities,  shares,  dividends, 
interest,  or  annual  produce,  or  a  competent  part  thereof, 
shall  stand  charged  with  the  payment  of  the  amount  for 
-which  such  judgment  shall  have  been  recovered,  and  interest 
on  so  much  as  shall  remain  unsatisfied,  unless  satisfactory 
cause  shall  be  shown  to  the  contrary  by  the  said  debtor  or 
some  other  person  interested,  within  a  time  to  be  named  in 
said  order,  and  a  copy  of  6uch  order  shall  be  served  on  the 
debtor  or  his  attorney  or  agent;  and  unless  cause  shall  be 
shown  to  the  contrary  within  the  time  specified  in  such 
order,  or  such  time  as  the  Court  or  a  Judge  may  think  proper, 
it  shall  be  lawful  for  the  Court  or  a  Judge,  if  it  shall  so  think 
fit,  on  proof  of  the  service  of  such  order,  to  make  same 
absolute;  and  such  order  shall  entitle  the  creditor  to  all  such 
as  he  would  have  been  entitled  to  if  such  charge  had  remedies 
been  made  in  his  favour  by  the  debtor  :  provided  that  such 
Court  or  a  Judge  shall,  on  the  application  of  such  debtor, 
or  any  person  interested,  have  full  power  to  discharge  or 
vary  such  order,  and  to  award  such  costs,  upon  such  appli- 
cation as  the  Court  or  a  Judge  may  think  fit  (0). 
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How  res-  00  See  the  notes  to  sections  133  &  134.     When  the  order  is  made  under 

lized.  this  section,  the  creditor  will  have  to  proceed  in  a  Court  of  Equity  to  realize 

his  execution. 

Order  in  re-  135.  If  such  debtor  shall  have  an  estate  or  interest  in 
nwneyto  any  stock,  funds,  annuities,  or  shares,  or  money,  which  shall 
SmntaaLAc"  ^e  8tanding  *n  tne  name  of  the  Accountant-General  of  the 
Generai.8&4  Court  of  Chancery,  or  of  the  Court  of  the  Commissioners 
■%n~  „  m  ^  ^e  g^^  ^  Incumbered  Estates  in' Ireland,  or  the  Master 
of  any  such  Superior  Court  of  Common  Law,  or  in  the  divi- 
dends, interest,  or  annual  produce  thereof,  it  shall  be  lawful 
for  the  Court  or  a  Judge  to  make  such  order  as  to  such  stock, 
funds,  annuities,  shares,  and  the  dividends,  interest,  and 
annual  produce  thereof,  as  if  the  same  had  been  standing  in 
the  name  of  a  trustee  for  such  judgment  debtor;  but  no  such 
order  shall  prevent  the  said  governor  and  company  of  the 
Bank  of  Ireland  or  any  such  public  company  from  permitting 
any  transfer  of  such  stock,  funds,  annuities,  and  shares,  or 
money,  or  the  payment  of  the  dividends,  interest,  or  annual 
produce  thereof,  in  such  manner  as  the  said  Court  of  Chancery, 
or  the  Commissioners  for  the  Sale  of  Incumbered  Estates  in  Ire- 
land, or  the  Court  of  Common  Law  may  direct :  provided,  how- 
ever, that  it  shall  be  lawful  for  the  said  Court  of  Chancery  or 
Court  of  Common  Law,  or  the  said  Court  of  the  Commis- 
sioners for  the  Sale  of  Incumbered  Estates,  on  the  application 
of  the  judgment  creditor,  to  make  such  order  in  respect  of 
same  as  shall  be  just  (b). 

Where  stock       (b)  As  to  the  manner  in  which  an  application  is  to  be  made  to  the  Court 
Ac.  in  Court  under  this  section,  and  the  costs  of  the  order,  see  ante,  the  notes  to  section 


of  Chancery. 


Form  of 
order. 


From  what 
time  order 


132  ;  where  also  it  will  be  seen  that,  before  obtaining  an  ordei,  it  is  necessary 
to  revive  the  judgment,  and  also  that  it  is  prudent  to  issue  a  writ  of  execu- 
tion. As  to  the  nature  of  the  debtor's  interest  in  the  fund  in  order  to  entitle 
the  plaintiff  to  an  order,  see  note  (t)  to  section  132.  It  will  be  observed 
that  an  order  attaching  the  defendant's  interest  in  the  fund  may  be  obtained 
before  allocation,  if  it  appears  that  there  is  a  residue  coming  to  .  him 
(Synan  v.  TuthUl,  7  Ir.  Jur.  O.  S.  288;  Byrne  v.  M'Kevin,  6  Ir.  Jur. 
O.  S.  126 ;  and  see  also  Corah  v.  Dillon,  2  Ir.  Jur.  N.  S.  422). 

The  order  will  in  general  be  conditional  only  in  the  first  instance  (Goodly 
v.  Devereux,  6  Ir.  Jur.  O.  S.  1 14 ;  Wright  v.  Millar,  2  Ir.  Jur.  N.  S.  234). 
As  to  the  form  of  the  order,  see  (Brown  v.  EM;  3  Ir.  C.  L.  R.  106). 

The  order  when  made  absolute  binds  from  the  time  of  the  making  of  the 
conditional  order.  In  (FreitcA  v.  Balfe,  6  Ir.  C.  L.  R.  63),  it  was  held 
that  if  after  the  making  of  the  conditional  order  a  charging  order  be  ob- 
tained from  the  Court  of  Chancery,  under  3  &  4  Vict.  c.  105,  and  lodged 
vith  the  Accountant-General  before  the  conditional  order  is  made  absolute, 
the  Chancery  order  would  prevail,  and  in  that  case  it  seems  to  have  been 
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also  considered  that  the  lodging  of  the  order  with  the  Acconntant-General 
of  the  Court  of  Chancery  without  obtaining  an  order  from  that  Court  does 
not  charge  the  stock.  However,  where  a  creditor  entered  a  suggestion  upon 
the  record  entitling  him  to  execution  against  the  executrix  of  a  deceased  de- 
fendant and  obtained  an  order  nisi  charging  shares  belonging  to  the  debtor, 
and  upon  the  fame  day,  but  after  the  making  of  the  order,  a  decree  was  made 
for  the  administration  of  the  estate  of  the  deceased  it  was  held,  an  applica- 
tion having  been  made  by  the  plaintiff  in  the  administration  suit  to  restrain 
further  proceedings  by  the  creditor,  that  the  injunction  ought  not  to  be 
granted,  and  that  a  charging  order  when  made  absolute  operates  from  the 
making  of  the  order  nisi  (Haly  v.  Barry,  L.  R.  3  Ch.  Ap.  452). 

The  remedy  given  by  the  above  section  is  confined  to  judgment  creditors 
at  Common  Law,  and  therefore  the  interest  of  a  debtor  in  a  fund  standing 
in  the  Landed  Estates  Court  car.not  be  attached  under  a  decree  of  the  Court 
of  Chancery  (The  Commissioners  of  Charitable  Donations  v.  Archbola\ 
14  lr.  C.  L.  R.  67).  Neither  can  the  Lord  Chancellor  make  an  order 
under  this  section  (Reg.  v.  Vuiackey  4  lr.  Ch.  Rep.  492).  Courts  of  Equity 
may,  however,  make  charging  orders  under  the  3  &4  Vict  c.  105,  sections 
23  &  27,  in  the  cases  provided  for  there. 

It  was  held  that  the  Suitors'  Fee  Fund  was  money  withing  the  meaning  of  {^1^^.  Fee 
this  section,  and  that  therefore  a  charging  order  might  be  made  upon  the  Fund, 
pension  of  a  defendant  payable  thereout,  (Qumn  v.  0'Keeffe%  10  lr.  C.  L. 
R.  393);  and  see  Witham  v.  Lynch,  1  Ex.  391.     The  Suitoi  s'  Fee  Fund  has 
however,  been  transferred  to  the  Consolidated  Fund  by  31  &  32  Vict,  c. 
88. 

Under  23  &  24  Vict.  c.  82,  the  interest  of  a  defendant  in  stock,  &c.  in  gtock  j^.  m 
the  Landed  Estates  Court  may  be  attached.     The  Act  in  question  was  the  Landed 
rendered  necessary  by  the  decision  in  (Sawyer  v.  Notris,    10  lr.  C.  L.   R.  ^J?8 
168),  in  which  case  it  was  held  that  the  above  section  did  not  extend  to 
stock,  &c,  in  that  Court. 

136.  Where  to  a  writ  of  fieri  facias  issued  against  a  bene-  Execution 
ficed  clergyman  the  sheriff  shall  have  returned  nulla  bona  {^effced 
and  that  the  defendant  is  a  beneficed  clerk  having  no  lay  fee,  clergyman. 
the  plaintiff  may  as  of  course  issue  a  writ  of  execution  de 
bonk  ecclesiasticis,  directed  to  the  bishop  of  any  diocese  in 
which  the  defendant  may  have  a  benefice,  and  at  any  time 
after  a  writ  of  execution  de  bonis  ecclesiasticis  shall  have 
been  delivered  to  any  bishop,  the  plaintiff  may  apply  to  the 
Court  by  motion  for  an  order  that  the  bishop  do  certify  what 
has  been  done  under  the  writ,  and  that  the  sequestrator  do 
account;  and  where,  in  obedience  to  any  such  writ  of  fieri 
facias,  de  bonis  ecclesiasticis,  a  sequestration  of  the  ecclesias- 
tical benefice  shall  be  issued  by  any  bishop,  it  shall  be  lawful 
for  any  Court  in  which  any  judgment  shall  be  had  against 
the  same  defendant,  and  execution  issued  and  returned  nulla 
bona,  to  make  an  order  extending  the  said  sequestration  to 
the  matter  of  the  said  last-mentioned  judgment,  without  any 
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further  writ  or  proceeding ;  and  the  said  last-mentioned  cre- 
ditor shall  have  the  benefit  of  such  sequestration,  and  with 
priority  as  from  the  date  of  such  order  of  extension,  as  if  it 
were  a  sequestration  issued  at  his  own  instance  (c). 

(e)  Under  the  provisions  of  the  Irish  Church  Act,  1 869,  writs  of  seouee- 
tration  must  become  very  rare.  A  writ  of  sequestrari  facias  is  a  writ  di- 
rected to  the  bishop  of  a  diocese  commanding  him  to  make  of  the  ecclesiastical 
goods  of  the  defendant  the  amount  of  the  plaintiffs  debt.  It  might  be  either 
in  the  nature  of  a  fieri  facias'or  levari  facias,  the  latter  being  the  more  ex- 
tensive and  usual  remedy.  As  in  the  case  of  other  writs  of  execution,  the 
judgment  should  be  revived  before  it  issued  (Baker  v.  Armstrong,  4  Ir.  C. 
L.  R.  177).  It  is,  or  was,  the  only  way  in  which  the  profits  of  a  benefice 
could  be  attached,  as  the  judgment  could  not  be  registered  as  a  mortgage 
against  ecclesiastical  property  (Luby  v.  Dixon,  1  Ir.  L.  T.  toi). 

The  bishop  with  reference  to  these  writs  stands  in  precisely  the  same  situ- 
ation as  the  sheriff  in  reference  to  ordinary  writs,  and  may  be  ruled  to  return 
the  writ,  and  is  bound  to  obey  the  order  of  the  Court  (Phelps  v.  St.  John, 
10  Ex.  895).  The  writ  is  not,  however,  returnable  till  the  whole  amount 
of  the  debt,  &c,  is  raised  (Disney  v.  Eyre,  Ale.  &  Nap.  34) ;  but  the  bishop 
may  at  any  time  be  ordered  by  the  Court  to  certify  what  has  been  done  under 
the  writ  (Hart  v.  Vollans,  1  Dowl.  434),  and  see  the  section,  svpra. 

The  sequestrator,  who  is  appointed  by  the  bishop,  may  be  ordered  by  the 
Sequestrator.  Court  to  account  (Garstin  v.  William*,  3  Ir.  Law  Rep  512):  and  such  an 
order  may  be  made  upon  the  application,  not  merely  of  the  plaintiff  as  pro- 
vided by  the  present  section,  but  upon  the  application  of  the  defendant  as 
well  ( Gar s tin  v.  Williams,  ubi  supra).  The  accounting  takes  place  in  the 
Blaster's  office.  The  sequestrator  when  appointed  is  entitled  under  the  12th 
and  1 3th  Vict.  c.  67,  to  recover  and  sue  for  in  his  own  name,  the  profits,  &c, 
of  the  living,  including  the  rents  and  profits  of  the  glebe  lands,  and  he  is 
liable  for  any  arrears  while  in  possession,  unless  he  makes  out  a  case  of  dili- 
gence (Middleton  v.  Maxwell,  13  Ir.  L.  R.  261). 

When  the  sequestrator  has  been  ordered  to  account,  he  ought  not,  pending 
the  confirmation  of  the  Master's  report,  pay  over  to  the  bishop  the  money  in 
his  hands ;  and  if  he  does,  the  Court,  will,  notwithstanding,  compel  him  to 
bring  in  the  amount  (Galbraith  v.  PUhington,  10  Ir.  L.  R.  473).  If  the 
money  has  not  been  paid  over  to  the  bishop,  but  remains  in  the  sequestrator's 
hands,  the  Court  may  order  the  sequestrator's  bond  to  be  handed  over  to  the 
party  entitled  to  the  money  (  Galbraith  v.  Pilkington,  1 2  Ir.  L.  R.  70). 

The  sequestration  of  the  bishop  for  non-residence  is  entitled  to  priority 
over  the  plaintiff1  s  sequestration  (Middleton- v.  Maxwell,  13  Ir.  L.  R.  261). 
So,  also,  the  expense  of  keeping  the  glebe  house  in  repair  is  a  charge  on  the 
moiety  of  the  sum  levied  under  a  sequestration  in  priority  to  the  demand  of 
the  creditor  (Lardner  v.  Fitzgerald,  1  Ir.  Jur.  N.  S.  469). 

137.  No  sheriff  or  other  officer  shall  return  a  devastavit 
against  any  defendant,  being  an  executor  or  administrator, 
in  any  action,  but  upon  an  inquisition  taken  on  the  oaths  of 
twelve  lawful  men  of  his  county,  to  whom  challenge  may  be 
taken;  and  the  plaintiff  shall  give  the  defendant  ten  days 
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previous  notice  of  the  taking  of  such  inquisition,  and  of  the 
time  and  place  of  taking  same ;  and  upon  the  return  of  6uch 
devastavit  the  plaintiff  shall  be  entitled  to  immediate  execu- 
tion de  bonis  propfiis  without  further  rule  or  judgment  (d). 

(d)  In  an  action  against  an  executor,  the  judgment  against  him  (except  Execution 
in  cases  where  a  judgment  of  assets  quando  accederint  is  taken,  as  to  which  JJf^tor. 
see  s.  153,  pott),  is  that  the  debt,  damages,  and  costs,  or  the  damages  and 
coats  shall  be  levied  off  the  goods  of  the  testator  in  his  hands,  if  he  have  so 
much,  and  if  not,  then  the  costs  to  be  levied  off  his  own  goods  (a  Wms. 
Executors,  6th  ed.,  p.  1S23 ;  1  Wms.  Saund.  336).  It,  indeed,  he  pleads  a 
plea  false  within  his  own  knowledge,  as  ne  unques  executor,  the  judgment  for 
debt,  damages,  and  costs  is  de  bonis  testator  is  et  si  non  de  bonis  propriis.  On 
the  ordinary  judgment,  however,  the  writ  of  execution  for  the  recovery  of  the 
debt  is  Si  fieri  facias  de  bonis  testatoris.  A  ca.  sa,  orfi.  fa,  in  the  ordinary 
form  against  the  defendant  will  therefore  be  set  aside  (If1 Stephens  v.  Hartley, 
20  L.  T.  N.  S.  225) ;  and  in  order  to  obtain  a  writ  of  execution  against  the 
body  or  goods  of  the  executor  personally,  the  sheriff  must  return  a  devastavit, 
which,  under  the  above  section,  can  only  be  upon  the  finding  of  a  jury ;  and 
see  Ward  v.  Thomas,  2  Dow).  87  ;  1  Wms.  Saund.  pp.  219  (8),  303.  As  to 
the  liability  of  an  executor  for  a  devastavit  committed  by  the  first  executor, 
see  Coward  v.  Gregory,  L.  R.  2  C.  P.  153,  and  as  to  the  liability  of  an 
executrix  for  a  devastavit  committed  by  her  husband,  see  Soady  v.  Tumbull, 
L.  R.  1  Ch.  494. 

By  3  &  4  Vict.  c.  105,  a  56,  an  executor  who  is  plaintiff  is  liable  to  pay  Costs. 
costs  in  the  same  manner  as  an  ordinary  plaintiff,  unless  the  Court  or  a 
Judge  shall  otherwise  order.    As  to  the  liability  in  general  of  an  executor  to 
costs,  see  post,  the  notes  to  sects.  157,  158. 

138.  It  shall  not  be  necessary  in  any  case  to  sue  out  a  writ  Detainer  of  a 

mti  1  .   -     •       *  *        1  •  •         prisoner  in 

of  habeas  corpus  ad  satisfaciendum  to  charge  in  execution  execution,  is 
any  person  already  in  the  prison  .of  the  Court,  but  such  per-  fe^m''  c' 
son  may  be  so  charged  in  execution  by  a  side-bar  order  upon 
an   affidavit    that  judgment  has  been   signed   and  is  not 
satisfied,  and  the  service  of  such  order  upon  the  keeper  of  the 
prison  for  the  time  being  shall  have  the  effect  of  a  detainer  (*). 

(f)  This  section  is  only  applicable  to  cases  where  the  debtor  is  in  the  Mar- 
ahalsea  (see  McDonnell  v.  Anderson,  6  Ir.  0.  L.  R.  271).  In  other  cases,  a 
ca,  sa.  must  be  issued  and  lodged  with  the  sheriff.  Previous  to  ihe  Act,  the 
only  cases  in  which  it  was  necessary  for  a  plaintiff  to  sue  out  a  habeas  corpus 
ad  satisfaciendum,  was  where  the  debtor  was  in  the  King's  Bench  prison  at 
the  suit  of  an  execution  creditor,  other  than  the  one  seeking  to  detain  him. 
Tidd's  Pr.,  9th  ed^  p.  363. 

1 39.  A  plaintiff  or  defendant  arrested  under  any  writ  of  Discharge  of 
capias  ad  satisfaciendum  shall  be  entitled  to  his  discharge  ft^maTccu- 
from  such  arrest,  on  payment  or  tender  to  the  opposite  party  tion. 

or  his  attorney  in  the  cause,  or  to  the  sheriff  or  gaoler  in 

11 
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whose  custody  such  person  may  be  under  such  writ,  of  the 
amount  directed  to  be  levied  by  such  writ  (/). 

SherSP&c!  W  Previous  to  the  Act,  payment  of  the  sum  endorsed  to  the  sheriff  or 
gaoler  was  not  a  satisfaction  of  the  judgment  (Martin  t  Gate,  2  Show,  139). 
And  if  the  sheriff,  after  snch  payment,  allowed  the  defendant  to  go,  it  was  an 
escape  (Slackford  v.  Austen,  14  East,  46S). 

IXfmay         H°-  A  written  order  under  the  hand  of  the  attorney  in 
priSnefV    *ke  cause,  by  whom  any  writ  of  capias  ad  satisfaciendum 
authority  of  shall  have  been  issued,  shall  justify  the  sheriff,  gaoler,  or 
thTcauL.  15  person  in  whose  custody  the  party  may  be  under  such  writ 
isl^f"*'  in  discharging  such  party,  unless  the  party  for  whom  such 
attorney  professes  to  act  shall  have  given  written  notice  to  the 
contrary  to  such  sheriff,  gaoler,  or  person  in  whose  custody  the 
opposite  party  may  be,  but  such  discharge  shall  not  be  a 
satisfaction  of  the  debt,  unless  made  by  the  authority  of  the 
creditor;   and  nothing  herein  contained  shall  justify  any  at- 
torney in  giving  such  order  for  discharge  without  the  consent 
of  his  client  (y). 

Discharge  by  ty)  The  attorney  at  Common  Law  has  no  authority  after  judgment  has 
been  recovered  to  proceed  further  (Butler  v.  Knight,  L.  R.  2  Ex.  109),  and 
therefore  the  sheriff  was  liable  for  an  escape  if  he  discharged  a  debtor,  on  the 
authority  of  the  attorney,  and  it  turned  out  that  the  attorney  had  not  been 
authorised  (Conopv.  Chalisy  2  Ex.  484). 

It  would  appear  from  the  above  section  as  though  the  creditor  by  dis- 
charging the  debtor,  discharged  the  debt  as  well  See,  however,  35  Geo.  3, 
c  30,  s.  31,  and  Doolan  v.Doolan,  13  Ir.  C.  L.  R.  27  (referred  to  ante,  p.  147). 


authority  of 
attorney, 


c.  76,  s.  124. 


J^cutiSn^M  141-  A  writ  of  execution,  after  the  commencement  of  this 
t  l*a\ici'oA  -^ct>  ^  unexecuted,  shall  not  remain  in  force  for  more  than 
one  year  from  the  date  of  such  writ  (h),  unless  renewed  in 
the  manner  herein-after  provided,  but  such  writ  may  at  any 
time  before  its  expiration  be  renewed  by  the  party  issuing  it 
for  one  year  from  the  date  of  such  renewal,  and  so  on  from  time 
to  time  during  the  continuance  of  the  renewed  writ,  by  being 
marked  with  the  seal  of  the  Court,  and  with  a  memorandum, 
signed  or  initialed  by  the  officer,  of  the  date  of  the  day, 
month,  and  year  of  such  renewal,  such  seal  to  be  provided 
and  kept  for  that  purpose  in  the  office  of  the  Master  of  the 
Court  out  of  which  such  writ  issued,  or  by  such  party  giving 
a  written  notice  of  renewal  to  the  sheriff,  signed  by  the  party 
or  his  attorney,  and  bearing  the  like  seal  of  the  Court,  and 
memorandum  signed  or  initialed  by  the  officer  as  aforesaid ; 
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and  a  writ  of  execution  so  renewed  shall  have  effect  and  be 
entitled  to  the  same  priority  as  the  original  writ  would 
have  had:  provided,  however,  that  no  writ  of  habere  shall 
be  renewed  without  the  special  leave  of  the  Court  or  a 
Judge  (»'). 

(A)  Previous  to  the  Act  a  writ  of  execution  might  be  executed  at  any  How  ion? 
time  before  it  was  returnable  (Perkins  v.  Woolaston,  i  Salk.  321),  and  no  ?^"*.^r^^" ^* *»^» » 

limit  was  fixed  by  Statute  or  otherwise  as  to  the  time  within  which  it  might  u  orcc" 
be  made  returnable.  Moreover,  when  a  JL  fa.  or  ca.  sa.  was  taken  out 
within  the  year  and  not  executed,  a  new  writ  of  execution  might  be  sued 
out  at  any  time  afterwards  without  a  scire  facias,  provided  the  first  writ 
was  returned  and  filed  and  continuances  entered  from  the  time  of  issuing 
it,  Tidd's  Pr.  9th  ed.  p.  1103.  A  writ  of  execution,  however,  now  remains 
in  force  for  no  more  than  one  year  from  the  date  of  it.  Whether  the  day  of 
the  date  is  to  be  reckoned  in  the  period  provided  by  the  section  may  be  a 
matter  of  doubt.  In  O'  Leary  v.  Loftus,  10  Ir.  Jur.  N.  S.  133,  it  was  held 
under  section  28  of  the  present  Act,  that  a  writ  of  summons  and  plaint 
issued  on  the  15th  June  could  not  be  renewed  on  the  15th  Dec,  and  see  Anon., 
1  H.  &  C.  664.  That  section,  however,  expressly  provides  that  the  day  of 
the  date  is  to  be  included  in  the  period  of  six  months,  during  which  it  is 
thereby  provided  a  writ  of  summons  and  plaint  shall  remain  in  force  for  the 
purposes  of  service.  As  a  general  rule,  when  time  is  to  be  computed  from  a 
day,  the  day  is  to  be  excluded  for  the  purposes  of  computation  (Woolrych 
on  Legal  Time,  p.  143,  Butter  v.  Mills,  Cro.  Jac.  662 ;  Gorst  v.  Lowndes, 
XI  Sim.  434;  Ammerman  v.  Digges,  12  Ir.  C.  L.  B.  Ap.  1). 

(t)  An  application  to  renew  an  habere  must  be  promptly  made.  Thus,  Renewing 
in  Smith  v.  Connelly  I.  R.,  1  C.  L.  565,  an  habere  was  executed  in  August,  haber«> 
1866 ;  in  May,  1867,  the  plaintiff  moved  to  renew  the  habere  upon  affidavit, 
stating  that  in  November,  1866,  forcible  possession  was  taken  by  the  defen- 
dant, and  that  the  plaintiff  had  attempted  to  serve  the  defendant  with  civil 
bill  processes,  but  had  been  prevented  by  violence,  and  the  Court,  under  the 
circumstances,  held  that  the  application  was  too  late,  and  refused  the  motion. 
And  see  also  Keogh  v.  Persse,  It.  R.  5,  C.  L.  54.  If,  however,  forcible  pos- 
session is  taken  after  the  execution  of  the  habere,  the  Court  will  renew  the 
habere  if  application  be  promptly  made  (Linehan  v.  Anthony,  Batty,  453). 
Otherwise,  the  only  remedy  is  by  a  new  ejectment  {McDonnell  v.  M'Kenna, 
7.  Ir.  Jur.  0.  S.  1 1 1). 

When  a  plaintiff  applies  for  a  renewal  of  an  habere,  either  in  consequence 
of  the  first  habere  not  having  been  executed,  or  of  its  execution  having 
proved  abortive,  he  must  satisfy  the  Court  that  no  change  has  taken  place  in 
the  position  of  the  parties,  and  in  general  the  application  should  be  upon 
notice  (Shea  v.  McDonnell,  7  Ir.  Jur.  N.  S.  366,  in  which  case  negotiations 
had  been  pending,  and  the  Court  directed  notice  to  be  served). 

If,  after  judgment,  in  an  ejectment  brought  by  a  landlord  against  a 
tenant,  the  landlord  has  recognised  the  tenancy  as  subsisting,  the  habere  will 
not  be  renewed  (GUngall  v.  Hickey,  4  Ir.  Jur.  O.  S.  37).  So,  also,  if  a 
new  possession  ha3  been  given  by  the  plaintiff  after  execution  of  the  hubere 
(Mahou  v.  Ejector,  3  Ir.  L.  K.  345).  In  such  a  case  the  first  execution 
satisfies  the  exigency  of  the  writ,  and  the  only  remedy  of  the  party  is 
to  bring  a  new  ejectment  (M'Eonnell  v.  M%Kennat  ubi  supra). 

M  Z 
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The  Court  will  also  require  to  be  satisfied  that  the  lands  have  not  been 
crop[)ed  by  the  defendant  since  the  former  execution  of  the  habere,  and  if 
thev  have  the  plaintiff  -will  be  put  under  terms  (  Willington  v.  Ejector,  BL 
1>.  &  0.  193;  Wahh  v.  IJeetor,  3  Ir.  Jur.  0.  S.  316). 

Where  no  change  has  taken  place  in  the  position  of  the  parties  and  the  habere 
lias  not  been  executed  it  will  generally  be  renewed.  As  to  the  execution  of 
an  habere  in  general,  see  De  Mo  ley  n' a  Landowners'  Guide,  5th  ed.,  pp.  203, 
206,  326-328. 

Production  142.  The  production  of  a  writ  of  execution,  or  of  the 
wru  evued  notice  renewing  the  same,  purporting  to  be  marked  with  such 
dencf?f  ik     seal,  and  initialed  as  aforesaid,  showing  the  same  to  have  been 

renewal.  15  '  .  .  '       _  °  /*»    .  •  1  « 

.1 16  vict  c.    renewed  according  to  this  Act,  shall  be  sufficient  evidence  of 

76,  a.  16.  jtg  DftVJDg  been  g0  renewed. 

satisfaction  143.  When  any  party  who  shall  have  recovered  judgment 
byjpmy.esee  ***  anv  °f tne  8a^  Courts,  or  his  personal  representative  or 
1%.  Gen.  legal  assignee,  shall  be  willing  to  cause  an  entry  of  satisfaction 
bo.  '  '  *  0  )  thereof,  or  a  memorandum  of  part  payment,  to  be  entered 
on  the  record,  such  party  (jj)  shall  execute  a  satisfaction  piece 
according  to  the  form  No.  8.  in  the  Schedule  B.  to  this  Act 
annexed  (which  satisfaction  piece  shall  not  be  subject  to  any 
6tamp  duty)  ;  and  such  satisfaction  piece  shall  be  executed  in 
the  presence  of  one  witness,  who  shall  attest  by  affidavit  the 
execution  of  the  same  (k)  ;  and  thereupon  it  shall  be  lawful 
for  any  attorney  of  the  said  Court  employed  for  that  purpose 
to  require  the  proper  officer  to  enter  satisfaction  or  a  memo- 
randum of  part  payment  on  the  record  of  such  judgment  ; 
and  such  officer  shall,  on  having  such  satisfaction  piece  veri- 
fied as  aforesaid,  and  such  requisition  lodged  with  him,  enter 
such  satisfaction  or  a  memorandum  of  part  payment  on  the 
record  accordingly. 

Satisfaction         {j  )  The  present  section  provides  for  cases  where  the  judgment  creditor  is 
01  judgments,   billing  to  execute  a  satisfaction  piece.    As  to  entering  satisfaction  in  other 
cases,  seethe  next  section. 

(jj  )  Where,  after  the  death  of  the  judgment  creditor,  his  will  had  been 
proved  in  England  only,  and  not  in  this  country,  it  was  held  that  satisfac- 
tion could  not  be  entered  upon  the  record,  although  the  satisfaction  piece 
■was  executed  by  the  executors  (litzpatrick  v.Persse,  6  Ir.  Jur.  N.  S.  129). 
So,  also,  when  the  amount  of  a  judgment  had  been  paid  off  during  the  life- 
time of  the  con  usee,  it  was  held  that  probate  should  be  first  obtained  before 
the  personal  representative  could  satisfy  the  judgment  {Lowry  v.  Walker  >  6 
Ir.  L.  R.  127). 

When  one  of  the  two  assignees  who  had  executed  a  satisfaction  piece  was 
in  an  imbecile  state  of  mind,  the  Court  refused  to  allow  satisfaction  to  be 
tntered  (Ru?e  v.  Baillie,  12  Ir.  C.  L.  R.  Ap.  49). 
\Ji)  When  the  a$4avit  bad  been  made  in  Australia  before  a  police  magis- 
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trate,  and  not  before  a  Master  Extraordinary,  an  order  to  enter  satisfactinn 
was,  under  the  circumstances,  made  (Donelan  v.  Donelan,  9  Ir.  C.  L.  H. 
Ap.9). 

144.  It  shall  be  lawful  for  the  Court  or  a  Judge  to  order  a  Court  may 

memorandum  of  satisfaction  to  be  entered  upon  the  record  faction  to  be 

of  any  judgment,  judgment  roll,  or  judgment  book,  if  it  shall  JJ^en?1 

clearly  appear  to  the  said  Court  or  Judge  that  the  debt  or  fully  paid. 
damages  for  which  the  said  judgment  was  obtained  have  been 
fully  satisfied  and  discharged  (/). 

(/)  As  soon  as  the  judgment  is  satisfied,  the  judgment  debtor  is  entitled  to  Entering 
have  satisfaction  entered  upon  the  roll.  When  satisfied  under  an  execution —  satisfaction. 
as,  for  instance,  by  a  levy  under  a  fi,  fa.,  the  debtor  may  have  the  writ  of 
execution  returned,  and  satisfaction  entered  np.  If  not  satisfied  in  that 
manner,  but  by  payment,  or  some  other  transaction  between  ttie  parties,  the 
judgment  debtor  may  call  on  the  creditor  to  execute  a  satisfaction  piece,  as 
provided  by  the  previous  section ;  and  if  the  creditor  refuses  to  execute  it  he 
may  apply  to  the  Court  under  this  section.  The  Court  will  not,  however, 
act  under  this  section  except  in  a  clear  case,  and  will  not,  where  there  are 
disputed  questions  of  law  or  fact,  order  a  memorandum  of  satisfaction  to  be 
entered  np  (Clendinning  v.  Knox,  1  Ir.  Jur.  N.  S.  125  ;  Longmans  v. 
Wallace,  10  Ir.  Jur.  N.  S.  191).  Where  the  amount  of  the  judgment 
bad  been  paid  off  to  the  executors  of  the  conusee,  who  had  obtained 
probate  of  the  conusee' s  will  in  England  but  not  in  Ireland,  the  Court 
refused  to  allow  satisfaction  to  be  entered  up,  though  the  satisfaction 
pieee  was  executed  by  the  executors  (Fitzpatrick  v.Pereee  6  Ir.  Jur. 
N.  S.  129;  and,  in  general,  the  Court  must  have  the  personal  represen- 
tative of  the  judgment  creditor  before  it  (Lowry  v.  Walker,  6  Ir.  L.  R.  127 ; 
Morgan  v.  Sonunille,  9  Ir.  B.  C.  L.  R.  Ap.  15) ;  but  see  Redmond  v. 
Crawford,  7  Ir.  Jur.  O.  S.  120.  So  also  where  the  amount  of  a  judgment 
bad  been  paid  by  the  representative  of  the  conusor,  to  three  out  of  four 
trustees  in  whom  it  was  vested,  the  fourth  being  resident  out  of  the  jurisdic- 
tion of  the  Court,  the  Court  refused  to  allow  satisfaction  of  the  judgment  to 
be  entered  on  the  record  (Kelly  v.  Blake,  3  Ir.  C.  L.  K.  no ;  Maker  v. 
Qoubrock,  2  Jones,  640) ;  but  see  Wis*  v.  Creed,  8  Ir.  L.  R.  222  (in  which 
latter  case  the  other  conusee  had  disclaimed  the  trusts  by  deed).  In  Eodder 
t.  Kift,  3  Ir.  C.  L.  R.  22,  the  Court  refused  to  order  satisfaction  to  be 
entered  up  at  the  instance  of  an  assignee  of  the  judgment,  there  being  nothing 
on  the  record  to  show  his  title.  The  Court  has  also  refused  to  make  an  order, 
even  with  the  consent  of  a  person  acting  under  a  general  power  of  attorney 
from  the  conusee  (Brennan  V.French,  4  Ir.  L.  R.  120). 

In  Boyd  v.  M' Clean,  10  Ir.  C.  L.  R.  Ap.  37,  the  Court  ordered  a  memo- 
randum of  satisfaction  to  be  entered  up,  there  being  a  receipt  indorsed  upon 
the  bond.  And  for  instances  of  cases  where  an  order  has  been  made,  not- 
withstanding the  opposition  of  the  plaintiff,  see  Sinclair  v.  Great  Eastern 
Railway  Company,  L.  R.  5  C.  P.  391  (where  the  question  at  issue  between 
the  parties  was  as  to  the  amount  of  interest  payable  on  the  judgment) ; 
Cottenham  v.  Bodkin  4  Ir.  C.  L.  R.  263 ;  Burnett  v.  Heron,  8  Ir.  C.  L. 
R.  Ap.  19.  In  the  latter  case  the  plaintiff,  without  having  taxed  his  costs. 
Issued  execution  upon  a  judgment  marked  only  for  the  amount  of  a  verdict* 
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and  the  Court,  npon  being  satisfied  that  the  amount  of  the  judgment  had 
been  paid  off,  ordered  satisfaction  to  be  entered,  upon  the  grounds  that  the 
plaintiff,  by  issuing  execution,  had  waived  the  costs.  See  also  Clancarty  v. 
Ormond,  7  Ir.  Jur.  O.  S.  398,  in  which  case  the  judgment  had  been  entered 
up  in  the  name  of  a  wrong  person. 

When  an  entry  of  satisfaction  has  been  improperly  made,  it  will  be  set 
aside,  and  the  Court  possesses  the  same  jurisdiction  in  the  case  of  a  warrant 
to  satfefy  that  it  does  in  the  case  of  a  warrant  to  enter  up  judgment  (NuttaU 
v.  Nuttall,  4  Ir.  L.  R.  480) ;  or  in  such  a  case  an  order  may  be  made  to 
enter  up  a  new  judgment  (Mahon  v.  Martin,  12  Ir.  L.  R.  489). 

The  Court  will  set  aside  a  satisfaction  collusively  entered  up  for  the 
purpose  of  defeating  the  attorney's  lien  {Sullivan  v.  Murphy,  4  Ir.  Jur.  0.  S. 
lSS)i  and  see  ante,  p.  69. 

"With  respect  to  the  assignment  and  suggestion  of  breaches 
on  covenants  and  agreements  for  payment  of  any  penal 
sum  (m). 

145.  In  any  action  on  any  bond,  covenant,  or  agreement 
for  payment  of  any  penal  sum1  for  nonperformance  of  any 
covenant  or  agreement  contained  in  any  deed  or  writing  (»), 
and  whether  accompanied  by  warrant  of  attorney  or  not  (0), 
the  plaintiff  may  assign  one  or  more  than  one  breach  of  such 
covenant  or  agreement  in  his  summons  and  plaint  (p). 

(m)  This  and  the  two  following  sections  are  substituted  for  9  Wm.  3,  ch. 
10,  s.  8,  which  is  repealed  by  the  present  Act.  Previous  to  that  enact- 
ment the  plaintiff,  if  he  obtained  a  judgment  in  an  action  on  a  bond,  given  as 
a  security  for  the  performance  of  a  collateral  agreement,  recovered  the  fuU 
penalty  of  the  bond  besides  costs  of  suit,  and  he  was  also  entitled  to  take 
out  execution  for  the  whole,  without  any  regard  to  the  damages  which  he 
had  actually  sustained  by  the  breach  of  the  condition,  and  the  defendant 
could  only  obtain  relief  against  this  by  application  to  a  Court  of  Equity. 
The  plaintiff,  however,  is  now  prevented  by  the  above  and  following  sections 
of  the  Act  from  recovering  the  full  penalty  of  the  bond,  and  limited  to 
damages  only.  In  some  respects  the  provisions  of  the  present  Act  are  more 
comprehensive  than  those  of  the  9  Wm.  3,  ch.  10,  for  that  Act  did  not,  at 
least  expressly,  extend  to  cases  where  the  bond,  &c,  was  accompanied  with 
a  warrant  of  attorney;  see  post,  note  (0).  It  was  also  necessary  under  that 
Act,  in  case  further  breaches  happened,  to  issue  a  scire  facias  to  assess  the 
damages,  while  now  it  is  only  necessary  to  file  a  suggestion ;  see  sec.  147. 

The  above  section,  as  may  be  observed,  provides  not  merely  for  cases  where 
an  action  is  brought  upon  a  bond,  but  also  for  actions  on  a  covenant  or 
agreement  for  payment  of  a  penal  sum  for  nonperformance  of  a  covenant  or 
agreement  contained  in  any  deed  or  writing.  In  such  an  action,  therefore, 
the  plaintiff  should  assign  in  his  summons  and  plaint  the  several  breaches 
for  which  he  seeks  to  recover  damages.  If,  however,  he  should  not  do  so, 
and  the  defendant  merely  traverses  the  making  of  the  bond,  the  plaintiff  will 
be  entitled  to  a  judgment  for  the  full  amount  of  the  penalty  {Cast  Urea  Union 
▼.  Dillon,  12  Ir.  L.  R,  465),  and  will  then  have  to  suggest  breaches  before 
issuing  execution.  In  such  a  case,  however,  or  where  judgment  goes  by 
default,  the  plaintiff,  in  case  he  does  not  assign  breaches  in  the  summons  and 
plaint,  may  find  himself  embarrassed  in  afterwards  suggesting  breaches 
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which  have  occurred  previous  to  the  action ;  see  note  (»),  infra.  As  to 
obtaining  security  for  costs  in  the  case  of  a  suggestion  of  breaches,  see  ante, 
p.  49. 

Where  judgment  has  been  entered  up  by  virtue  of  a  warrant  of  attorney,  or 
by  agreement,  previous  to  the  happening  of  a  breach,  the  157  th  G.  0.  1854, 
provides  that  the  147th  section  of  the  Act  shall  be  applicable  to  the  first 
suggestion  of  breaches.     The  Crown  is  not  bound  to  pursue  the  course 
pointed  out  by  the  Act  (R.y.  Peto,  1  Y.  &  J.  169, 171);  but,  with  that  Benefit  of 
exception,  in  all  cases  coming  within  the  Act,  the  provisions  of  the  Act  are  the  Stat>^0 
mandatory,  and  cannot  be  waived  even  by  the  previous  agreement  of  the  waived. 
parties  {Montgomery  v.  Byrne,  2  Ir.  C  L.  R.  230 ;  Delacour  v.  Murphy,  13 
Ir.  L.  R.  195).     And  an  execution,  issued  without  a  previous  assignment  or 
suggestion  of  breaches,  will  be  set  aside  {Hall  v.  BlackweU,  10  Ir.  C.  L.  R. 
Ap.  38;  Ryan  v,Massey,  a  Ir.  C.  L.  R.  642).     So  also  as  regards  any 
breaches  taking  place  after  judgment  has  been  entered,  the  plaintiff  must 
suggest  breaches  in  the  manner  provided  by  sec  147,  post, 

(n)   The  class  of  cases  provided  for  above  should  be  distinguished  on  the  Liquidated 
one  hand  from  those  cases  where  the  sum  named  is  treated  as  liquidated  damage*, 
damages,  and,  on  the  other,  from  the  case  of  bonds  and  other  securities  for 
the  payment  of  moneys,  which  are  provided  for  by  6  Anne,  c.  10,  ss.  12, 
13.    In  both  of  the  two  latter  class  of  cases  execution  may  be  issued  without 
any  assignment  of  breaches  or  further  proceedings.  As  to  when  a  sum  named 
is  to  be  treated  as  a  penalty,  and  when  as  liquidated  damages,  see  Leake  on 
Contracts,  p.  573  ;  and  Bonsallv.  Byrne,  Ir.  R.  1  C.  L.  573.     As  regards  Money  bonds. 
the  other  class  of  cases  adverted  to,  viz.  cases  where  a  bond  is  given  con- 
ditional for  the  payment  of  money  merely,  the  plaintiff  may  issue  execution 
for  such  sum  as  may  be  due  to  him  without  assigning  breaches.  If,  however, 
he  overcharges  the  execution,  it  will  be  set  aside,  and  he  may  be  liable  to  an 
action,  if  it  appears  that  the  execution  was  overcharged  maliciously  and 
without  probable  cause;  see  ante,  sect  129,  and  the  notes  thereto;  also, 
Smith  v.  Sydney,  L.  R.  5  Q.  B.  203. 

Where  a  defendant  executed  a  bond  for  £620,  conditioned  for  the  payment 
of  £310  and  interest,  and  contemporaneously  the  plaintiff  wrote  a  letter  to 
the  defendant,  by  which  he-  undertook,  that  upon  the  defendant  effecting  a 
policy  of  assurance  on  his  life  in  favour  of  the  plaintiff  for  the  sum  of  £310, 
and  paying  interest  thereon,  upon  the  days  provided,  he  would  not  put  the 
bond  or  judgment  thereon  in  force,  it  was  held  that  the  plaintiff  might  issue 
execution  without  assigning  breaches,  the  object  of  the  bond  not  being  to 
secure  the  performance  of  a  duty  or  agreement,  but  the  payment  of  a  sum 
certain  which  was  a  bond  fide  subsisting  debt  (Quinn  v.  0' Keeffe,  10  lr. 
C.  L.  R.  393).     Neither  does  the  Act  apply  where  the  bond  is  for  the  pay-  Post  obit 
raent  of  a  sum  of  money  in  gross  at  a  certain  time  as  a  post  obit  bond  bond' 
(Murray  v.  Earl  of  Stair,  2  B.  &  C  82, 90) ;  and  see  Smith  v.Bond,  10  Bing. 
125,  where  the  distinction  between  the  two  classes  of  cases  is  discussed.    On 
the  other  hand,  there  must  be  a  suggestion  of  breaches  where  the  bond  is 
conditioned  for  the  payment  of  money  by  instalments  (Hall  v.  BlackweU,  10  ible  by1*7" 
Ir.  C.  L.  R.  Ap.  38 ;  Harrington  v.  Care,  3  Ir.  C.  L.  K.  87 ;   Willovghby  v.  instalments. 
Swinton,  6  East,  550) ;    unless  there  be  a  clause  that  all  is  to  be  due  on  any 
default  in  payment  of  principal  or  interest  (James  v.  Thomas,  5  B.  &  Ad. 
40 ;  Buchanan  v.  Jack,  Ir.  R.  5  C.  L.  41).  So  also  there  must  bean  assign- 
ment of  breaches  where  the  bond  is  conditioned  for  payment  of  an  annuity  Annuity 
(Ryan  y.MasMey,  2  Ir.C.  L.  R.  642;  JFalcot  v.  Goulding,  8  T.  R.  ia6)    bond. 
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for  the  doe  collection  of  and  accounting  for  moneys  by  a  tax  collector 
(Stratum  v.  Codd,  9  Ir.  L.  R.  I ;  Delacour  t.  Murphy,  13  Ir.  L.  R.  195); 
for  the  performance  of  an  award  (  Welch  v.  Ireland,  6  East,  613) ;  or  of  any 
other  specific  act ;  see  Power  v.  Lowe,  5  Ir.  C.  L.  R.  364,  in  which  case  it 
was  held  that  a  suggestion  of  breaches  is  necessary,  though  the  contempo- 
raneous instrument  controlling  the  bond  is  not  under  seal.  Where  to  an  action 
upon  a  bond,  conditioned  for  payment  of  £1000  on  a  day  certain,  and  for 
performance  of  the  covenants  in  a  deed,  the  defendant  pleaded  a  general  plea 
of  performance  of  all  things  mentioned  in  the  condition,  and  the  plaintiff 
denied  that  the  defendant  paid  the  £1000 ;  it  was  held,  that  as  the  plaintiff 
was  proceeding  solely  on  the  breach  for  non-payment  of  the  money,  it  was 
not  necessary  for  him  to  assign  breaches  (Noakes  v.  Manser,  3  D.  So  L.  17). 
The  section  extends,  of  course,  to  cases  where  the  agreement  under  which 
the  penal  sum  becomes  payable  is  in  writing,  but  not  under  seal ;  but  there 
should  be  something  in  writing  to  connect  the  bond  with  the  agreement  (Halt 
v.  BlaekweU,  10  Ir.  C.  L.  R.  Ap.  38,  40). 

Bail  Bonds  and  Replevin  Bonds  are  not  within  the  section  {Moody  v. 
Pheasant,  2  B.  &  P.  446;  2  Wms.  Saund.  187,  n.  (2). 

(o)  Previous  to  the  Common  Law  Procedure  Act,  it  was  frequently  held 
that,  where  a  warrant  of  attorney  containing  a  release  of  errors  had  been  given, 
the  Statute  of  William  did  not  apply  (Austerbury  v.  Morgan,  2  Taunt.  195  ; 
Woffington  v.  Armstrong,  Glasc.  209).  Subsequently,  however,  it  was 
held  that  breaches  should  be  suggested,  notwithstanding  that  a  warrant  of 
attorney  had  been  given  (Burke  v.  Dublin  and  Kingstown  RaUwmu  Co.,  3 
Law.  Rec  N.  S.  24;  Stratton  v.  Codd,  9  Ir.  L.  R.  1).  The  Statute  puts  an 
end  to  such  questions. 

(/>)  Previous  to  the  Statute  of  William  it  was  sufficient  to  assign  one 
breach,  and  to  have  assigned  more  would  have  amounted  to  duplicity 
(Manser's  Cote,  2  Co.  Rep.  4  a).  As  to  the  necessity  of  assigning  all  the 
breaches  under  the  present  practice,  see  sec.  147,  note  (r). 

146.  In  all  such  actions  as  last  aforesaid  the  jury  or  the 
Master  shall  ascertain  the  damages  in  respect  of  such  breach 
or  breaches  as  shall  be  proved  or  admitted,  and  judgment 
shall  be  entered  for  the  full  amount  of  such  penalty,  with  an 
award  of  the  payment  of  the  damages  assessed,  if  any  ;  and 
in  case  the  defendant  shall  pay  into  Court  to  the  credit  of  the 
cause  the  damages  so  assessed  by  the  jury  or  the  Master,  with 
the  costs  of  suit,  a  stay  of  execution  shall  be  entered  on  the 
record  of  such  judgment  for  that  time  ;  and  in  case  the 
plaintiff  shall  be  paid  or  satisfied  the  said  damages  so  assessed, 
or  the  penal  sum  aforesaid,  at  the  election  of  the  defendant, 
with  the  costs  of  suit  aforesaid,  and  of  execution,  the  defend- 
ant shall  be  discharged  from  such  execution  entirely,  or  for 
that  time,  and  for  the  amount  so  paid  according  as  the  case 
may  be,  and  such  discharge  may  be  entered  on  the  record  of 
said  judgment ;  but  in  case  the  said  damages  do  not  amount 
to  the  said  penal  sum,  such  judgment  shall  still  remain  in  full 
force  as  a  further  security  to  answer  the  plaintiff,  his  execu- 


Digitized  byLjOOQLC 


Suggestion  of  Breaches.  169 

tors  and  administrators,  all  such  damages  as  may  be  afterwards 
sustained  by  reason  of  any  further  breach  of  any  covenant  or 
agreement  in  said  deed  or  writing,  as  far  as  the  remainder  of 
such  penal  sum,  after  the  payment  of  the  damages  formerly 
recovered  out  of  the  same,  will  reach  (q). 

(9)  The  proceedings  to  assess  the  damages  in  respect  of  the  breaches  are  where  judg- 
tbe  same  as  upon  an  ordinary  trial  or  writ  of  inquiry.     In  the  case  of  judg-  "JSJ^y 
ment  by  default,  the  plaintiff  need  not  prove  the  breaches  if  they  have  been  ' 

assigned  farther  than  is  necessary  for  the  purpose  of  ascertaining  the  amount 
of  damage  sustained ;  and  see  The  BcUieborough  Union  v.  Watt,  5  Ir.  Jur. 
O.  8.  108.  Damages  can  only  be  assessed  in  respect  of  the  breaches  assigned, 
and  there  must  be  a  fresh  suggestion  in  case  of  any  breaches  occurring  after 
the  commencement  of  the  action. 

147.  In  all  such  actions  as  last  aforesaid,  in  case  judgment  ^^tion  of 
shall  pass  for  the  plaintiff,  and  the  full  amount  thereof  and  gSaSwSl 
the  costs  of  suit  shall  not  have  been  paid  or  levied,  and  after-  same, 
wards  any  further  breach  or  breaches  shall  happen,  the 
plaintiff  shall  be  at  liberty  to  file  one  or  more  than  one  sug- 
gestion of  such  breaches  in  the  form  No.  9.  in  the  Schedule 
B.  to  this  Act  annexed,  or  to  the  like  effect,  and  such  sugges- 
tion shall  be  pleaded  to,  and  the  truth  of  the  matters  therein 
suggested  shall  be  tried  and  damages  awarded,  and  judgment 
and  execution  shall  be  given  in  like  manner,  as  if  the  same 
were  on  summons  and  plaint  ;  and  upon  payment  or  satis- 
faction of  such  further  damages  and  costs  further  proceedings 
shall  be  stayed  for  that  time  ;  and  so  from  time  to  time,  as 
often  as  occasion  may  require,  on  every  new  breach,  the  said 
judgment  may  be  resorted  to,  so  far  as  aforesaid,  and  no 
further ;  and  upon  payment  or  satisfaction  made  to  the  full 
amount  of  said  penal  sum  and  costs  as  aforesaid  the  said  de- 
fendant, his  body,  lands,  and  goods,  shall  be  discharged  of 
all  execution  in  respect  of  the  same  (r). 

(r)  By  the  157  th  G.  O.  1854,  it  is  provided  that  the  provisions  of  the  ^^^^  of 
present  section  are  to  be  applicable  to  the  case  of  a  first  or  original  sugges-  {J^Siei. 
tion  of  breaches  as  well  as  as  to  the  case  of  a  further  or  additional  breach,  and 
by  the  156th  G.O.  1854,  a  suggestion  under  the  above  section  may  be  en- 
tered as  of  coarse  without  any  rule.    As  to  suggestions,  in  general,  see  the 
note  to  the  156th  G.  O.     Where  the  original  judgment  has  been  recovered  RevWto* 
more  than  six  years,  or  there  has  been  a  change  of  parties,  the  judgment  judgment. 
must  be  revived  before  taking  further  proceedings ;  and  in  such  a  case  the 
plaintiff  may,  pursuant  to  the  107  th  G.  0.  1854,  suggest  breaches  in  the 
writ  of  revivor  if  necessary.     Where  the  judgment  has  been  entered  up  in 
a  penal  sum  to  secure  a  lesser  sum,  the  writ  of  revivor  should  not  pray  for 
execution  of  the  penal  sum,  but  of  the  sum  intended  to  be  secured  (Barrett 
v.  DriteoU,  1 1  Ir.  Jur.  N.  S.  1 19).    For  forms  of  suggestion  see  Chittys 
Forms,  iothed.,  p.  536. 
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Nothing  can  be  suggested  as  a  breach  which  might  have  been  originally* 
assigned  or  suggested  (2  Wms.  Saund.  187,  c.  n.  (g),  7th  ed.,  Harrop  v. 
Armitage,  12  Price,  441).  And  although  under  the  practice  prevailing  in  this 
country,  previous  to  the  passing  of  the  Common  Law  Procedure  Act,  and  still 
prevailing  in  England,  the  plaintiff  in  case  of  a  judgment  on  demurrer,  or  by- 
nil  dicit,  might  suggest  breaches  on  the  roll  where  none  hud  been  assigned, 
in  the  declaration  ;  it  may  be  a  matter  of  some  doubt,  having  regard  to  the 
difference  between  the  language  of  the  145  th  sect  of  the  present  Act,  and  9 
Wm.  3,  c  10,  ss.  8  &  9,  Ir.  (8  &  9  Wm.  3,  c.  1 1,  s.  8,  Eng.),  whether  the 
plaintiff  could  adopt  such  a  course  in  the  case  of  a  judgment  by  default. 

And  with  respect  to  the  time  within  which  execution  may 
be  issued,  and  the  proceedings  for  the  revival  of  judgments 
and  other  proceedings  by  and  against  persons  not  parties  to 
the  record,  be  it  enacted  as  follows : 

148.  Writs  of  execution  maybe  issued,  at  anytime  within 
six  years  after  the  recovery  of  the  judgment,  by  or  against 
the  plaintiffs  or  defendants,  or  the  survivors  of  them,  without 
any  revival  of  such  judgment  ($). 

(#)  At  Common  Law  no  execution  could  be  issued  upon  foot  of  a  judgment 
after  the  lapse  of  a  year  and  a  day,  the  presumption  being  that  the  judgment 
was  satisfied.  By  the  statute  of  Westminster  2  (13th  Ed.  1,  c  45),  however, 
the  execution  creditor  was  permitted  after  the  lapse  of  the  year  aud  a  day  to 
issue  a  scire  facias,  calling  on  the  opposite  party  to  show  cause  why  execu- 
tion should  not  issue ;  and  as  the  law  now  stands  under  the  above  section, 
execution  may  be  issued  at  any  time  within  six  years  after  the  recovery  of 
the  judgment,  unless  a  new  party  becomes  entitled  to  or  liable  to  execution, 
in  which  case  the  judgment  must  be  revived.  After  the  lapae  of  six  years 
the  judgment  may  be  revived  in  the  manner  provided  by  the  following 
sections. 

According  to  the  practice  prevailing  previous  to  the  present  Act,  if  the 
plaintiff  had  been  prevented  from  suing  out  execution  by  proceedings  in 
error,  or  an  injunction,  or  by  reason  of  the  judgment  having  been  entered 
np  with  a  stay  of  execution,  or  by  agreement,  the  time  would  not  begin  to 
run  until  the  proceedings  in  error  were  determined,  the  injunction  dissolved, 
or  the  time  mentioned  in  the  stay  had  elapsed  ;  Ch.  Ar.  Pr.,  12th  ed.,  p. 
1 1 24.  And  it  was  also  unnecessary  to  issue  a  scire  facias,  for  the  purpose 
of  reviving  the  judgment  previous  to  issuing  execution,  if  the  defendant  had 
agreed  to  dispense  with  the  necessity  for  so  doing.  lb.  So,  also,  when  a 
Ji.  fa.,  or  a  ca.  sa.  was  taken  out  within  the  year  and  not  executed,  a  new 
writ  of  execution  might  be  sued  out  at  any  time  afterwards  without  a  scire 
facias,  provided  that  the  first  writ  was  returned  and  filed,  and  continuances 
entered  from  the  time  of  issuing  it     Tidd's  Pr.,  9th  ed.,  p.  1 103. 

If  an  execution  be  issued  after  the  lapse  of  six  years,  or  a  change  of  par- 
ties upon  foot  of  a  judgment  which  has  not  been  revived,  the  execution  is 
voidable  only  and  not  void  (Blanchenay  v.  Burt,  4  Q.  B.  707  ;  Goodtittev. 
Badtitle,  9  DowL  1009).  Where  after  judgment  had  been  entered  up,  the 
plaintiff  became  insolvent,  and  an  execution  was  thereupon  issued  by  his 
assignees  without  any  suggestion  having  been  entered  upon  the  record,  the 
•  execution  was  set  aside  {Carolan  v.  Nolan,  7  Ir.  C.  L.  B.  x  14);  where,  how* 
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ever,  there  are  two  or  more  plaintiffs  or  defendants,  and  one  or  more  of  them 
die  after  judgment,  execution  byjufa.  or  ca.  $a.  may  be  had  within  six  years 
for  or  against  the  survivors  without  revivor  (2  Wms.  Saund.  72  U  ;  Cooper 
t.  Norton,  16  L.  J.  Q.  B.  364). 

Where  a  party  dies  after  execution  issued,  there  is  no  necessity  to  revive  A/^e5lutlon 
the  judgment  in  order  to  proceed  with  the  execution  ;  and  in  such  a  case  debtor. 
the  proceeds  of  the  execution  may  be  paid  over  to  the  executors  of  the  de- 
ceased plaintiff  (Clteve  v.  Veer,  Cro.  Car.  459);  or  the  execution  itself,  if  a 
fi.fa.,  may  be  executed  upon  the  goods  of  the  deceased  defendant  (  Wither  v. 
Harris,  2  Ld.  Ray m.  1073)  ;  and  on  the  principle  that  judicial  proceedings 
are  to  be  considered  as  taking  place  at  the  earliest  moment  of  the  day  on 
which  they  are  done,  it  has  been  held,  that,  where  a  judgment  was  marked, 
and  execution  issued  upon  the  same  day  that  the  defendant  died,  but  at  a 
later  period  of  the  day  than  that  at  which  the  death  occurred,  the  judgment 
and  execution  were  regular  (  Wright  v.  Mills,  4  H.  &  N.  488).  Where  the 
public  officer  of  a  company,  who  was  plaintiff,  died  after  the  issuing,  but 
before  the  execution  of  a  writ  of  ca.  sa.,  it  was  held  that  a  scire  facias  was 
unnecessary  {Todd  v.  Wright,  15  L.  J.  Q.B.  364). 

As  to  obtaining  the  discharge  of  a  defendant  arrested  under  a  ca.  sa.f  when 
the  plaintiff  has  died  and  his  will  has  not  been  proved,  nor  administration 
taken  out,  see  Ryan  v.  Ball,  6  Law  Rec.  N.  S.  208  ;  Broughton  v.  Martin, 
1  B.  &  P.  176. 

Where  it  is  sought  to  realize  a  judgment  by  obtaining  a  charging  order  or  Charging 
a  garnishee  order,  the  judgment  must  be  revived  in  the  same  manner,  and  in  order. 
the  same  cases  as  in  the  case  of  an  ordinary  execution  {Nolan  v.  Hornidge, 
Ir.  R.  3  C.  L.  48). 

149.  In  case  it  shall  become  necessary  to  revive  a  judgment  judgment  to 
by  reason  of  lapse  of  time  or  of  a  change,  by  death  or  other-  ^i^edby 

•  ««  .  •  *    1  %•   1  1     j  •  1  >      suggestion. 

wise,  of  the  parties  entitled  or  liable  to  execution,  the  party  15  £  is  Vict, 
alleging  himself  to  be  entitled  to  execution  may  apply  to  the  a  76' i'1  * 
Court  or  a  Judge,  on  an  affidavit  ascertaining  the  amount  due, 
for  leave  to  enter  a  suggestion  upon  the  record  of  the  judg- 
ment to  the  effect  that  it  manifestly  appears  to  the  Court 
that  such  party  is  entitled  to  have  execution  of  the  judgment 
for  the  said  sum,  and  to  issue  execution  thereupon  for  the 
same,  such  leave  to  be  granted  by  the  Court  or  a  Judge  upon 
such  terms  and  in  such  manner  as  to  the  Court  or  a  Judge 
shall  seem  fit  (t). 

(i)  When  a  party  seeks  to  revive  a  judgment,  there  are  three  ways  in  Howjndg- 
which  he  may  proceed  for  that  purpose.  He  may,  in  the  first  place,  apply  ment revived, 
for  leave  to  enter  a  suggestion  under  this  and  the  following  section  of  the 
Act ;  or  he  may  issue  a  writ  of  revivor  under  the  151st  section,  or  he  may 
issue  a  scire  facias.  The  latter  was  the  only  manner  in  which  a  judgment 
could  have  been  revived  previous  to  the  present  Act,  and  was  the  remedy 
given  by  the  Statute  of  Westminster  the  second.  The  proceeding,  however 
by  scire  facias  to  revive  a  judgment  is  now  practically  obsolete,  although  it 
has  not  been  abolished.  Independent  of  the  three  ways  mentioned,  there  is 
the  Common  Law  remedy  of  an  action  upon  the  judgment  itself,  to  which  it 


Digitized  byCjOCK?lC 


i*j2  Common  Late  Procedure  Act,  1853. 

may  still  in  some  caws  be  advisable  to  resort.  See  pott,  notes  (y),  (b) ;  and 
Bee  also  Waley  v.  Wintley,  F.  &  F.  415,  where  it  was  held  that,  when  the 
defendant  denies  bis  identity,  the  proper  coarse  to  adopt  is  to  bring  an  action 
upon  the  judgment. 

In  some  cases  the  Court  may  allow  a  party  to  enter  a  suggestion  upon  the 
record,  that  the  judgment  has  become  vested  in  him,  bat  will  at  the  same 
time  require  him  to  issue  a  writ  of  revivor  for  the  purpose  of  reviving  the 
judgment  before  allowing  him  to  issue  execution.  Thus,  where  new  trustees 
of  a  judgment  were  appointed  under  the  Trustee  Acts,  the  Court  allowed  a 
suggestion  to  be  entered  upon  the  record  of  the  appointment  of  the  new  trus- 
tees, and  of  the  vesting  of  the  judgment  and  the  right  to  sue*for  and  recover 
the  amount  thereof  in  them,  and  at  the  same  time  made  an  order,  that  the 
new  trustees  should  be  at  liberty  to  issue  a  writ  of  revivor  to  revive  the 
judgment  (Smith  v.  Ashe,  4  Ir.  C.  L.  R.  251  j  Stopford  v.  Evans,  3  Ir.  C. 
L.  R.  75). 
"When  neces-  Suggestions  for  the  purpose  of  reviving  a  judgment  are  dealt  with  by  this 
wry  to  re-  an(j  the  following  section.  The  judgment,  as  before  mentioned,  must  be  re- 
vived whenever  it  is  sought  to  issue  execution,  or  take  any  proceeding  upon 
foot  of  it  after  a  lapse  of  six  years,  or  after  a  change  of  parties  entitled  to  or 
liable  to  execution.  The  change  of  parties  entitled  to  execution,  spoken  of 
in  the  section,  means  a  change  of  parties  in  whom  the  legal  estate  in  the 
judgment  is  vested.  As  to  the  nature  of  suggestions  in  general,  see  the  note 
to  the  156th  G.  0.,  1854  ;  and  as  to  the  nature  of  the  cases  where  the  party 
will  be  allowed  to  proceed  by  suggestion,  which  will  only  be  where  the  cir- 
cumstances of  the  case  are  clear  and  simple,  see  note  (if),  infra. 
How  applies-  When  it  is  sought  to  enter  a  suggestion  nnder  this  section,  the  party  must 
made?  aPPlv  *°  the  Court  or  a  Judge  for  leave  to  do  so.    The  application  must  be 

supported  by  an  affidavit  ascertaining  the  amount  doe,  and  in  addition  when 
there  has  been  a  change  of  parties,  the  applicant  must  show  by  proper  evi- 
dence the  nature  of  the  change.  Thus,  if  the  application  is  made  by  execu- 
tors, it  must  be  shown  that  probate  has  been  taken  out,  and  the  probate 
itself  should  be  produced  (Voael  v.  Thompson,  1  Ex.  60). 

«  iwrte?*16       B.y  the  I56tb  G#  °M  I?54,  U  k  Prov5dcd'  that»  in  *M  case8  where  a  8nff" 
gestion  may  be  necessary  (except  in  cases  within  the  147th  section  of  the  Act), 

the  application  for  leave  to  enter  the  suggestion  must,  unless  where  otherwise 
provided  for  by  the  Act,  be  upon  notice  to  all  parties  who  have  appeared  in 
the  action  or  their  representatives;  and  in  Neiie  v.  Smithy  3  Ir.  C.  L.  R.  76, 
the  Judge  required  notice  of  an  application  for  leave  to  enter  a  suggestion  to 
be  served  upon  the  representative  of  a  deceased  conusor.  However,  in 
M'Mahon  v.  Ellis,  12  Ir.  C.  L.  R.  437  (in  which  case  the  suggestion  had 
been  entered  under  the  156th  sect,  of  the  Act),  the  Court  of  Common  Pleas 
held,  that  the  General  Order  in  question  does  not  apply  to  suggestions  of 
the  description  we  are  considering,  but  only  to  cases  where  it  is  sought  to 
enter  the  suggestion  under  some  of  the  various  Acts  of  Parliament,  ren- 
dering shareholders  in  a  company  liable  when  judgment  has  been  recovered 
against  the  public  officer  of  a  company  or  against  the  company  itself. 
Accordingly  the  well  settled  practice  of  the  Courts  in  cases  where  it  is  sought 
to  revive  a  judgment  less  than  ten  years  old,  is,  that  the  party  may  apply 
Conditional  ex  parte  in  the  first  instance,  and  obtain  a  conditional  order  to  enter  the 
wmbe nly  suggestion,  which  order  must  be  made  absolute  in  the  ordinary  way  ( Edit  v. 
granted.  Philips,  3  Ir.  C.  L.  R.  77  ;  Taylor  v.  O'Reilly,  6  Ir.  Jur.  O.  S.  236).    The 

order  may,  it  would  appear,  be  served  abroad  (JStockport  v.  Hawkins,  1 
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D.  &  L.  204),  tnd  personal  service  may  be  dispensed  with  if  the  defendant 
is  avoiding  service  (Dixon  v.  Thorold,  9  Dowl.  827).  An  absolute  order 
may  even  be  made  in  the  first  instance,  if  the  circumstances  of  the  case  re- 
quire it,  as,  for  example,  if  the  party  against  whom  it  is  sought  to  revive  is 
about  to  quit  the  country,  or  is  making  away  with  his  property ;  and  in 
O'Beime  v.  Dowell,  3  Ir.  C.  L.  R.  119,  it  was  laid  down,  that,  wheu  it 
becomes  necessary  to  revive  a  judgment  within  six  years  by  reason  of  a 
change  of  parties,  an  absolute  order  may  be  made  in  the  first  instance.  As 
a  general  rule,  however,  a  conditional  order  only  will  be  made.  When  the 
judgment  which  it  is  sought  to  revive  is  more  than  ten  years  old,  the  Courts 
of  Common  Pleas  and  Exchequer  are,  as  a  general  rule,  disinclined  to  allow 
a  suggestion  to  be  entered,  and  will  leave  the  party  to  a  writ  of  revivor ;  but 
in  the  Queen's  Bench  it  is  believed  that  a  conditional  order  may  be  obtained 
notwithstanding  the  lapse  of  time. 

As  to  the  comparative  advantages  of  proceeding  by  suggestion  or  by  writ  Comparison 
of  revivor,  it  will  generally  be  found  that  a  writ  of  revivor  is  the  better  of  method*, 
manner  of  proceeding.  As  before  stated,  a  suggestion  will  not  be  allowed 
to  be  entered  except  where  the  case  appears  to  the  Judge  to  be  a  simple  one 
and  free  from  all  difficulty.  It  involves,  moreover,  the  taking  out  of  two 
orders,  viz.,  the  conditional  order  and  the  absolute  order ;  while  on  the  other 
hand  a  writ  of  revivor  may  be  issued  as  of  course,  and  without  any  rule  or 
order,  at  any  time  within  teu  years  after  the  date  of  the  judgment.  If,  how- 
ever, there  be  reason  to  apprehend  that  a  sham  defence  will  be  pnt  in,  the 
proceeding  by  suggestion  will  be  preferable. 

1 50.  Upon  such  application,  in  case  it  manifestly  appears  jj^jj^j? 
that  the  party  making  the  same  is  entitled  to  execution,  the  tion.^5  *  16 
Court  or  Judge  shall  allow  such  suggestion  as  aforesaid  to  be  i^Jf*0, 76,s* 
entered  in  the  form  No.  10,  contained  in  the  Schedule  B.  to 
this  Act  annexed,  or  to  the  like  effect,  and  execution  to  issue 
thereupon  for  the  amount  actually  due,   and   shall  order 
-whether  or  not  the  costs  of  such  application  shall  be  paid  to 
the  party  making  the  same ;  and  in  case  the  said  costs  shall 
be  so  ordered  to  the  party  making  the  application  they  shall 
be  costs  in  the  cause;  and  in  case  it  does  not  manifestly 
appear,  the  Court  or  Judge  shall  refuse  such  application, 
with  or  without  costs;  provided  nevertheless,  that  in  such 
last-mentioned  case  the  party  making  such  application  shall 
be  at  liberty  to  proceed  by  revivor  or  action  upon  the 
judgment  (u). 

(u)  In  order  that  the  Court  may  make  an  order  under  this  section  it  is  When  sug- 
neceasary  that  it  should  manifestly  appear  that  the  party  applying  is  entitled  Kj2!X 
to  execution.  The  suggestion,  moreover,  is  not  traversable,  and  in  this 
respect  differs  from  ordinary  suggestions,  which  when  entered  upon  the  roll 
the  party  affected  by  them  may  either  demur  or  plead  to  (BartUlt  v.  Pent' 
land,  1  B.  &  Ad.  704).  Accordingly  *the  Court  will  not  permit  a  suggestion 
to  be  entered  for  the  purpose  of  reviving  a  judgment  except  in  a  plain 
case,  such  as  a  devolution  by  death  j  and  therefore,  where  the  affidavit  of 
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the  party  seeking  the  order  disclosed  a  number  of  special  circumstances  from 
which  the  existence  of  the  judgment  was  sought  to  be  deduced,  the  Court 
refused  to  permit  a  suggestion  to  be  entered,  the  proper  course  in  such  a 
case  being  to  sue  out  a  writ  of  revivor  (Cohoun  v.  Sempfc,  3  Ir.  C.  L.  R. 
114).  So,  also,  where  the  judgment  had  become  vested  in  a  party  after  a 
mesne  assignment,  and  an  application  was  made  by  the  personal  representa- 
tive of  that  party  for  the  purpose  of  reviving  the  judgment  against  the  heir 
and  terre-tenants  of  the  conusor,  it  was  held  that  the  proper  course  was  to 
issue  a  writ  of  revivor  (Macke$y  v.Aicock,  6  Ir.  Jur.  0.  8.  no).  "When 
the  defendant  denies  his  identity  the  proper  course  is  to  bring  an  action  upon 
the  judgment  (Waley  v.  Wimly,  1  P.  &  F.  415). 
Appointment  See  ante,  p.  172,  for  instances  of  cases  where  the  Court  has  per- 
truMt^Ba  mitted  a  suggestion  to  be  entered  by  new  trustees  appointed  under  the 
trustees.  Trustee  Acts;  and  see  also  Disney  v.  Hamilton,  3  Ir.  C.  L.  R.  77,  in 
which  case  two  out  of  three  trustees,  who  were  assignees  of  a  judgment, 
having  disclaimed,  the  Court  made  a  conditional  order  allowing  the  remain- 
ing trustee  to  enter  a  suggestion  under  this  section.  As  to  cases  where  it 
is  sought  to  revive  a  judgment  entered  up  with  stay  of  execution  see  Willi* 
v.  Gildea,  16  Ir.  C.  L.  R.  Ap.  23,  referred  to  pott. 

vTvor°and  '51*  ^n  a^  cases  (v) in  which  it  shall  become  necessary  to 

proceedings  revive  a  judgment  the  party  alleging  himself  to  be  entitled 
iSTw  Vict  to  execution  (w)  may  sue  out  a  writ  of  revivor  (a?),  and  such 
c76,s.i3L  wri^  of  revivor  shall  be  directed  to  the  party  called  upon  to 
show  cause  why  execution  should  not  be  awarded  (j/)  for  the 
amount  claimed  to  be  due,  and  shall  bear  date  on  the  day  of 
its  issuing ;  and  after  reciting  the  reason  why  such  writ  has 
become  necessary  it  shall  call  upon  the  party  to  whom  it  is 
directed  to  appear,  within  eight  days  after  service  thereof,  in 
the  Court  out  of  which  it  issues,  to  show  cause  why  the 
party  at  whose  instance  such  writ  has  been  issued  should  not 
have  execution  against  the  party  to  whom  such  writ  is 
directed  for  the  amount  claimed  to  be  due  (2),  and  shall  give 
notice  that  in  default  of  defence  the  party  issuing  such  writ 
may  proceed  to  execution  for  such  amount,  together  with  the 
costs  of  si^ch  proceeding  (a)  ;  and  such  writ  may  be  in  the 
form  No.  1 1  contained  in  the  Schedule  B.  to  this  Act  annexed, 
or  to  the  like  effect,  and  may  be  served  (b)  in  any  county,  . 
and  otherwise  proceeded  upon,  whether  in  term  or  vacation, 
in  the  same  manner  as  a  writ  of  summons  and  plaint  ;  and 
the  venue  in  such  writ  may  be  laid  in  any  county,  and  the 
pleadings  and  proceedings  thereupon  (c),  and  the  rights  of  the 
parties  respectively  to  costs,  shall  be  the  same  as  in  an  ordi- 
nary action,  so  far  as  the  same  may  be  applicable. 

In  ejectment  00  A  writ  of  revivor  lies  in  an  action  of  ejectment  (Doe  v.  Roe,  a  DowL 
K.  8.  690),  but  the  writ  cannot  be  issued  without  the  order  of  the  Court. 
108  G.  O.1854. 
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(w)  As  a  general  rule  the  party  suing  ont  a  writ  of  revivor  should  be  the  By  *hjm  to 
person  in  whom  the  legal  estate  is  vested.     In  Taffe  v.  Kelly,  4  Ir.  L.  R.  beBtted  out- 
220,  a  judgment  was  allowed  to  be  revived  by  the  personal  representative  of 
the  cestui  que  trust  in  the  name  of  the  personal  representative  of  the  plain- 
tiff. 

An  equitable  defence  to  a  writ  of  revivor  that  the  plaintiff  had  assigned 
over  the  judgment  is  bad  (Saint hill  v.  Ecanton,  7  Ir.  C.  L.  R.  540,  with 
which  compare  Jeffs  v.  /toy,  L.  R.  1  Q.  B.  372). 

(x)  A  writ  of  revivor  is  not  an  action  within  the  meaning  of  sect.  20  of 
the  Act,  see  ante,  page  17,  note  (A). 

(y)  Where  one  of  two  defendants  was  dead  a  scire  facias  was  allowed  to  be   Against 
issued  against  the  survivor  and  the  heir  and  terre-tenant  of  the  deceased  de-  w  om* 
fendant  (Keegan  v.  Deakin,  4  Ir.  L.  R.  15).     Except,  however,  in  cases 
where  a  judgment  affects  lands,  it  will  survive  and  cannot  be  revived  against 
the  personal  representative  of  a  defendant  dying  before  a  co-defendant. 

It   would  appear  to  be  doubtful   whether  a  judgment  can  be  revived  Executor  de 
against  an  executor  de  eon  tort  (OMaUey  v.  O'Malley,  n  Ir.  L.  R.  78;   tm  tort 
Shearman  v.  Bibby,  Cr.  &  Dix,  Ab.  N.  A.  Cas.  618).     The  course  to  be 
adopted  in  such  a  case  is  to  bring  an  action  upon  the  judgment. 

(2)  In  a  writ  of  revivor  it  is  sufficient  to  describe  the  plaintiff  as  assignee  What  writ  of 
of  the  judgment  without  showing  how  he  is  such  assignee  (Stapleton  v.   JS^dTit  *e 
Bergin,  4  Ir.  C.  L.  R.  421).     In  a  writ  of  revivor  against  the  heir  and 
terre-tenants  of  a  deceased   conusor  the  writ  of  revivor  must  allege  the 
seisin  of  the  conusor  of  the  lauds  in  respect  of  which  the  execution  is 
sought 

In  every  writ  of  revivor  the  plaintiff  may  suggest  breaches  if  necessary,  SjEJeJj 
107  th  G.  O.,  1854.  A  writ  of  revivor  of  a  judgment  obtained  for  a  penal 
sum  given  to  secure  a  smaller  sura  should  claim  execution  only  for  the  sum 
intended  to  be  secured,  and  interest  due,  and  not  for  the  penal  sum  for  which 
the  judgment  was  originally  marked  {Barrett  v.  Driscoll,  11  Ir.  Jur.  H.  S. 
119). 

As  to  the  procedure  in  cases  where  a  judgment  of  assets  quando  acciderint 
has  been  recovered  against  an  executor,  see  sect.  153,  poet;  which  also  see 
for  the  course  to  be  adopted,  where  it  is  sought  to  obtain  execution  upon  a 
judgment  recovered  by  or  against  a  woman  who  marries  after  the  recovery 
of  the  judgment;  and  as  to  reviving  a  judgment  entered  up  with  stay  of 
execution,  see  post,  p.  177. 

(a)  In  an  action  upon  a  judgment  the  plaintiff  will  not  be  entitled  to  any   Action  upon 
costs  without  an  order  of  the  Court,  43  Geo.  3,  c.  46,  s.  4.     A  writ  of  re-  judgment 
vivor  is  not,  however,  an  action  upon  a  judgment.    As  to  obtaining  security 
for  costs  when  a  writ  of  revivor  is  issued,  see  ante,  p.  49. 

(0)  The  power  of  the  Court  to  substitute  service  of  the  proceedings  to  Substituting 
revive  a  judgment  would  appear  to  be  more  extensive  than  in  the  case  of  ■^^'i08, 
original  proceedings.  Thus  service  of  a  scire  facias  was  substituted  on  a 
person  who  had  acted  as  attorney  for  the  conusor,  and  on  one  who  had 
acted  as  his  agent,  notice  of  the  order  being  given  to  the  creditors  of  the 
conusor  who  were  in  possession  of  his  property  {Cartwright  v.  Bale,  3  lr. 
C.  L.  R.  31);  and  see  also  Kidd  v.  Middle,  1  Ir.  C.  L.  R.  85,  where  the 
Court,  under  the  172nd  G.  0.  of  the  23rd  Dec.  1850,  allowed  service  of  a 
scire  facias  upon  a  conusor  absent  in  America  to  be  substituted  by  serving 
his  wife.  So,  also,  where  a  joint  judgment  had  been  recovered  against  two 
conusors,  the  Court  substituted  service  on  one  of  the  two  joint  conusors,  the 
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other  conusor  being  out  of  the  jurisdiction,  and  it  being  practically  impos- 
sible to  serve  him,  Harris  v.  Nipe,  8  Ir.  C.  L.  R.  Ap.  13  ;  Bell  v.  Fyan,  Bl. 
D.  &  O.  31);  with  which  compare  Seymour  v.  Donnelly,  2  Ir.  Jur.  N.  S. 
186  ;  and  a  conditional  order  for  substitution  of  service  has  been  made  in  a 
case  where  separate  judgments  had  been  recovered  against  two  obligors,* 
(Watson  V.Armstrong,  4  Ir.  L.  R.  219). 

In  the  case  of  a  joint  judgment,  the  writ  of  revivor  must  be  directed  to  all 
the  defendants  (Punton  v.  Hall,  2  Salk.  508),  and  if,  therefore,  the  plaintiff 
should  find  it  impossible  to  effect  personal  service,  or  substitute  service  on 
some  of  the  defendants,  in  consequence  of  their  being  out  of  the  jurisdiction, 
he  can  proceed  by  an  action  upon  the  judgment  against  the  conusors  within 
the  jurisdiction,  who  will  not  be  allowed  to  plead  in  abatement  (ante,  s.  88) ; 
neither  will  the  omission  of  the  defendant,  who  is  abroad,  be  a  variance 
upon  the  trial  of  an  issue  of  nul  ttil  record  in  such  an  action  (  Cocks  v.  Brewer, 
11  M.  &W.51). 

•  (c)  The  defendant  to  a  writ  of  revivor  cannot  plead  any  defence  which 
might  have  been  pleaded  to  the  original  action,  and  the  rule  is  the  same  in 
the  case  of  a  proceeding  by  scire  facias,  even  although  the  writ  is  sued  out 
upon  foot  of  a  judgment  recovered  against  a  company  in  which  defendant  is 
a  shareholder,  and  he  was  no  party  to  the  proceedings  in  the  action  in  which 
the  judgment  was  recovered  (Bradley  v.  Eyre,  11  M.  &  W.  432). 

As  a  general  rule,  the  only  legal  defences  which  can  be  pleaded  in  bar  to  a 
writ  of  revivor  are,  (1)  Nul  tiel  record,  (2)  a  release,  (3)  payment  or  satis- 
faction, and  (4)  the  Statute  of  Limitations  ( Willis  v.  Gtidea,  16  Ir.  C.L.  R. 
Ap.  23,  arguendo).  „ 

As  to  what  amounts  to  a  release  of  a  judgment,  see  Shirley  v.  Shirley, 
1  Ir.  Jur.  N.  S.  127,  where  it  was  held  that  a  release  by  the  recoverer  to  the 
party  under  whom  the  terre-tenants  claimed,  of  •*  all  suits  and  demands " 
before  execution  issued,  was  a  sufficient  release  of  the  judgment 

Payment  by  one  of  two  joint  conusors  operated,  under  6  Anne,  c.  10, 
8.  12  (Ir.),  as  an  extinguishment  of  the  debt  against  both  ( Wheeler  v. 
Doyne,  3  Law  Rec.  O.  S.  264) ;  but  where  several  judgments  had  been 
recovered  on  a  joint  and  several  bond,  payment  by  one  conusor  was  not 
satisfaction  of  the  judgment  against  the  other  {Purdon  v.  Purdon,  1  Qud.  & 
Br.  220).  It  is  now,  however,  provided  by  sect.  5  of  19  &  20  Vict.  c.  97 
(the  irfercantile  Law  Amendment  Act),  that  every  person  who  being  surety 
for  the  debt  of  another,  or  being  liable  with  another  for  any  debt,  shall  pay 
such  debt,  shall  be  entitled  to  have  assigned  to  him,  or  a  trustee  for  him, 
every  judgment,  speciality,  or  other  security,  held  by  the  creditor  in  respect 
of  the  debt,  and  to  stand  in  the  place  of  the  creditor.  A  creditor  cannot, 
however,  receive  by  such  means  more  than  the  just  proportion  to  which  his 
creditor  is  liable.  See  the  Act,  port,  in  the  Appendix;  and  see  also  Wrig/U 
v.  Millar,  referred  to,  ante,  p.  1 55,  from  which  it  would  follow  that  a  co- 
debtor,  paying  off  the  debt,  may  issue  execution  (in  the  name  of  the  plaintiff, 
of  course)  against  the  other  co-debtor  for  his  proportion  of  the  debt. 

Where  a  scire  facias  had  been  issued  to  revive  a  judgment,  the  defendant 
was  allowed  to  lodge  a  small  balance,  admitted  to  be  due  on  foot  of  the 
judgment  in  Court,  and  plead  payment  (Rose  y.  Marquis  of  SUgo,  5  Ir. 
Jur.  O.  S.  118).  Under  sect.  75,  ante,  the  defendant,  however,  to  a  writ 
of  revivor  may  now  pay  into  Court  a  sum  of  money  in  discharge  of  the 
plaintiffs  demand. 

When  payment  Is  pleaded,  the  Court  will  not  set  the  defence  aside  upon 
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motion  as  sham  and  false  (Forster  v.  Mnrphy,  7  Ir.  Jur.  N.  S.  325). 
Where  a  writ  of  revivor  prays  for  execution  generally,  a  plea  in  bar  of 
execution  against  the  person  only,  or  alleging  that  the  defendant  was 
.arrested  under  a  ca.  *a.  issued  upon  foot  of  the  judgment,  and  discharged 
by  plaintiff's  consent,  is  bad  (Doolau  v.  Doolan,  1 3  lr.  C.  L.  R.  27  ;  Burnt 
v.  (TLeary,  3  Ir.  C.  L.  R.  1). 

The  writ  must  be  filed  four  days  before  the  time  for  pleading  expires,  i.  e.    FUlnc  writ 
four  days  after  service,  ante,  p.  35. 

The  Statute  of  Limitations  applicable  to  writs  of  revivor  is  3  &  4  Wra,  4,  Statute  of 
c.  27,  s.  40,  ante,  p.  17,  note  (A).  The  twenty  years  fixed  by  the  Statute  Limitations. 
begins  to  run  against  the  judgment  from  the  date  of  the  recovery  of  the 
original  judgment,  and  therefore,  even  though  the  judgment  be  revived,  the 
Statute  of  Limitations  will  be  a  good  answer  to  a  proceeding  taken  upon  it 
(Farran  v.  Ottiwell,  10  CI.  &  F.  319).  If,  however,  the  party  sues  upon 
the  judgment  of  revival  in  place  of  the  original  judgment,  the  Statute 
will  only  be  considered  as  commencing  to  run  from  the  date  of  the  judgment 
of  revival  (Farrell  v.  Gleeeon,  n  CI.  &  F.  702).  Where  an  action  is 
brought  upon  the  original  judgment,  a  recovery  in  such  action  does  not 
prevent  the  Statute  from  running  as  against  the  original  judgment  (  Walter* 
v.  Lidtcell,  9  Ir.  L.  R.  362V  Payment  of  interest  by  the  personal  repre- 
sentative is  sufficient  to  keep  the  judgment*  ahve  against  the  heir  and  Urre- 
Unant*  (Martin  v.  M'Cu inland,  3  Ir.  L.  R.  113,  but  see  as  to  this  case 
Waring  v.  Waring,  5  Ir.  Ch.  R.  6 ;  and  see  also  Murray  v.  Clarke,  4  Ir. 
C  L.R.610). 

When  the  judgment  is  security  for  payment  of  money,  not  to  be  paid  till 
a  future  time,  the  Statute  does  not  begin  to  run  till  the  happening  of  the 
event  on  which  the  money  is  to  become  payable  (  Willi*  v.  Oildea,  16  Ir.  C. 
L.  R.  Ap.  23 ;  Gilman  v.  Chute,  11  Ir.  L.  R.  442 ;  Crawley  v.  Kennedy, 
1 3  Ir.  L.  R.  407 ),  and  where  the  conusor  was  tenant  for  life  of  the  money 
secured  by  the  judgment,  the  Court  allowed  the  judgment  to  be  revived, 
although  no  part  of  the  principal  or  interest  had  been  paid  to  the  trustees  for 
mote  than  twenty  years  {Dillon  v.  Kennedy,  1  Ir.  L.  R.  296). 

Where  a  judgment  is  entered  up  with  stay  of  execution,  although  the  When  en- 
Statute  does  not  begin  to  run  till  the  happening  of  the  event,  yet  the  Court  ^ml"P  witn 
will  allow  the  judgment  to  be  revived,  but  with  a  stay  of  execution  ( Williey.  \\q^  execu" 
Gildea,  16  Ir.  C.  L.  R.  Ap.  23;  Perrin  v.  Blake,  Smyth,  539),  in  the  former 
of  which  cases  the  original  judgment  had  by  mistake  been  entered  up  without 
a  stay  of  execution.     See,  however,  Bane*  v.  Bane*,  1  Law  Rec  0.  S.  236, 
'  of  which  case  a  more  correct  report  i9  given  in  the  argument  in  Willis  v. 
Gtldea,  ubi  supra. 

152.  In  any  action  on  a  judgment,  or  in  any  proceeding  riea  of  pay- 
by  writ  of  revivor  to  revive  a  judgment,  or  to  have  execu-  jSaJment 
tion  for  the  sum  remaining  due  and  unsatisfied  on  foot  of  ^a6  An*> 
such  judgment,  if  the  defendant  hath  paid  the  money  due  on  (ir). 
such  judgment  or  the  balance  claimed  on  foot  of  same,  such 
payment  shall  and  may  be  pleaded  in  bar  of  any  such  action 
or  proceeding  by  writ  of  revivor  (d). 

(d)  Payment  is  a  bad  plea  to  a  scire  facias  on  a  recognizance.  ( The 
Oaten  v.  Walker,  1  lr.  L.  H.  381). 
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153.  All  of  write  scire  facias  (e)  issued  out  of  any  of  the  supe- 
rior Courts  of  Law  at  Dublin,  against  bail  on  a  recognizance  (/), 
against  members  of  a  joint  stock  company  or  other  body  upon 
a  judgment  recorded  against  a  public  officer  or  other  person 
sued  as  representing  such  company  or  body,  or  against  such 
company  or  body  itself  (g ),  by  or  against  a  husband  to  have 
execution  of  a  judgment  for  or  against  a  wife  (A);  for  resti- 
tution after  a  reversal  in  error  (*),  or  for  recovery  of  land 
taken  under  an  elegit,  or  for  execution  against  a  personal  re- 
presentative on  a  judgment  of  assets  quando  acciderint  (g\ 
shall  be  dated,  directed,  and  proceeded  upon  in  like  manner 
as  writs  of  revivor. 


Against  bail. 


Against 
shareholder 
in  company, 


How  directed.  (e)  The  writ  of  scire  facia*  in  the  cases  provided  for  by  this  section  is  to 
!>e  directed  to  the  parties  and  not  to  the  sheriff  {Clarke  v.  Hind*,  7  Ir.  C.  L. 
R.  446),  and  the  service  is  to  be  effected  in  the  same  manner  as  in  the  case 
of  a  summons  and  plaint  {Bergin  v.  Pepper,  7  Ir.  C.  L.  R.  45). 

(/)  The  venue,  in  cases  where  a  scire  facias  is  issued  against  bail  on  a  re- 
cognizance, may  be  laid  in  any  county  {Attorney -General  v.  Hartly,  Hay. 
&  Jon.  763;  Hex  v.  Linney,  Cr.  &  Dix,  Ab.,  Not.  Cas.  122).  It  is 
unnecessary  to  set  out  in  the  writ  the  condition  of  the  recognizance  (Attor- 
ney- General  v.  Upton,  7  Ir.  L.  R.  505).  As  to  the  pleadings  on  a  #ctre 
facia*  on  a  recognizance, -see  Clarke  v.  Hind*,  7  Ir.  C.  L.  R.  446  ;  Laverty 
v.  Duffin,  Ale.  &  Nap.  295 ;  The  Queen  v.  Walker,  Ir.  L.  R.  381). 

(g)  As  to  issuing  a  scire  facia*  against  a  present  or  past  member 
of  a  banking,  railway,  or  other  company,  see  6  Geo.  4,  c.  42,  s.  18;  and  8 
Vict,  c  i6~,  s.  36,  and  as  to  the  practice  upon  the  issuing  of  such  writs,  and 
the  pleadings,  and  other  proceedings  in  connexion  therewith,  see  Byrne  v. 
Dublin  and  Bray  Railway  Co.,  2  Ir.  C.  L.  R.  39a  Carroll  v.  Kennedy;  2lr. 
Jur.  N.  S.  15,  6  Ir.  G.  L.  R.  6 ;  Neale  v.  M'Donald,  6  Ir.  L.  R.  163 ;  Rigby 
v.  Dublin,  frc.  Railway  Co.,  L.  R.  2  C.  P.  586 ;  Ilfracombe  Co.  v.  Poltimore, 
L.  R.  3  C.  P.  88 ;  Ilfracombe  Co.  v.  Devon  Railway  Co.,  L.  R.  2  C.  P.  15 ; 
Scott  v.  Uxbridge  Railway  Co.,  L.  R.  1  C.  P.  596,  Shrimpton  v.  Sidmouth 
Railway  Co.,  L.  R.  3  G.  P.  80 ;  Williams  v.  Sidmouth  Railway  Co.,  L.  R. 
2  Ex.  284,  and  Ch.  Ar.  Pr.,  12th  Ed.  p.  1 188. 

It  is  not  necessary  in  such  a  case  that  a  scire  facia*  should  issue,  but  if 
the  liability  be  denied,  it  would  appear  that  it  can  only  be  tried  in  that 
manner  (Burke  v.  Dublin  Railway  Co.,  L  B.  3  Q.  B.  47  ;  and  see 
Guest  v.  Worcester  Railway  Co.,  L.  R.  4  O.  P.  9). 

(»)  The  case  of  a  female  plaintiff  or  defendant  marrying  pending  the 
action  is  provided  for  by  sect.  161,  post,  where  also,  it  will  be  seen,  that  in 
case  a  woman  marries  pending  the  action,  the  judgment  may  be  executed 
against  her  alone,  or  by  suggestion,  or  writ  of  revivor  against  the  husband 
and  wife. 

A  judgment,  moreover,  recovered  by  the  wife  before  or  after  marriage  in  an 
action  commenced  by  her  when  sole,  may  be  enforced  by  the  husband  with- 
out any  writ  of  revivor  or  suggestion.  The  husband  may,  however,  make 
himself  a  party  to  the  record  ;  see  the  note  to  the  section.  The  Court  will 
not  grant  an  absolute  order,  in  the  first  instance,  for  a  scire  facias  against 


Ajrainst 
husband  and 
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husband  and  wife  on  a  judgment  obtained  against  the  wife  dum  sola 
(M*  Clean  v.  JPNeitt,  I  Jebb  &  Sym.  610).  As  to  the  proceedings  in  case 
of  marriage  after  interlocutory  and  before  final  judgment,  see  sect  16 1,  post, 
and  Coates  y.  Shields,  n  Ir.  L.  R.  ai 6,  where  it  was  held  that  according  to 
the  old  practice,  it  was  unnecessary  in  such  a  case  to  issue  a  scire  facias,  and 
that  the  proper  course  was  to  enter  a  suggestion.  In  connexion  with  this  sub- 
ject the  provisions  of  the  Married  Woman's  Property  Act,  1870  (33  £34 
Vict,  c  93),  should  be  borne  in  mind.    See  the  Act,  post,  in  the  Appendix. 

(i)  See  Strange  v.  Phelan,  2  Ir.  Jur.  0.  S.  84.  As  a  general  rule,  after  re-  Restitution. 
versal  of  proceedings  the  Court  will  relieve  the  party  in  a  summary  manner 
without  putting  him  to  a  scire  facias.  * 

(J)  This  is  the  only  way  of  obtaining  execution  upon  a  judgment  of  assets  Execution 
qnando  accederint,  and  if  an  execution  be  issued  upon  such  a  judgment  upon  judg- 
without  first  issuing  a  scire  facias,  the  execution  will  be  set  aside  for  irregu-  JJSJJjJLdb 
larity  (Smith  v.  Bunhnry,  6  Ir.  Jur.  O.  S.  378).  As  to  what  must  be  stated  in  2««,sw» 

the  writ,  see  a  Wins.  Saund.,  218  (a);  and  see  also  1  Wms.  Saund.,  336  (b). 
When  a  writ  of  scire  facias  is  issued  upon  foot  of  a  judgment  of  assets 
qnando  accederint,  the  writ  should  not  pray  for  execution  of  assets  generally, 
but  of  such  assets  only  as  have  come  to  the  executor's  hands  since  the  former 
action  (Mara  v.  Qutn,  $  T.  R.  1).  A  judgment  of  assets  qnando  accederint 
embraces  not  only  such  assets  as  were  received  by  the  defendant  after  the 
signing  of  the  judgment  in  the  previous  action,  but  such  assets  also,  as  came 
into  or  ought  to  be  in  his  hands  after  the  issuing  of  the  writ,  or  the  plea  in 
such  previous  action.  If  such  assets  have  been  received  during  the  progress 
of  the  former  action,  the  plaintiff  in  such  action  should  not  in  answer  to  a 
plea  of  plene  administravit  reply  the  receipt  of  such  assets,  but  should  take 
the  ordinary  judgment  of  assets  qnando  accederint,  and  then  issue  a  scire 
facias-  (Smith  v.  Tateham,  2  Ex.  205). 

154.  A  writ  of  revivor  to  revive  a  judgment  less  than  ten  writ  of  ro- 
years  old  shall  be  allowed  without  any  rule  or  order;  if  more  j5ocurodWi5 
than  ten  years  old,  not  without  the  order  of  the  Court  or  a  * 16  Y»ct- c- 

r     ■%        ti\  73,8. 184.  - 

Judge  (k). 

(£)  By  the  109th  General  Order,  1854,  it  is  provided  that,  "when  an  ap-  issuing  writ. 
plication  shall  be  made  to  issue  a  writ  of  revivor  on  a  judgment  above  ten 
years  from  the  entry  thereof,  the  same  shall  be  grounded  on  an  affidavit 
stating  the  amount  remaining  due  on  foot  of  the  judgment,  and  the  character 
in  which  the  applicant  claims  to  be  entitled  to  issue  the  writ,  and  against 
whom  the  same  is  sought  to  be  issued,  and  in  case  twenty  years  shall  have 
elapsed  from  the  entry  of  the  judgment,  such  affidavit  shall  state  matter 
sufficient  to  take  the  case  out  of  the  Statute  of  Limitations,  and  in  the  latter 
case,  the  order  shall  be  conditional  only  in  the  first  instance,  unless  for  spe- 
cial reasons  the  Court  shall  otherwise  direct." 

When  it  becomes  necessary  to  apply  for  leave  to  issue  the  writ,  the  Court  What  aXMBm 
before  giving  leave  to  issue  it  requires  the  best  possible  evidence  to  show  Tit  should 
what  money  remains  due  on  foot  of  the  judgment.    Therefore  in  the  abow* 
case  of  a  judgment  recovered  by  a  banking  company,  an  affidavit  by  the 
solicitor  was  held  to  be  insufficient,  as  it  should  have  been  made  by  some 
officer  whose  province  it  was  to  know  of  payments  (Bank  of  Ireland  v. 
Anon.,  9  Ir.  L.  R.  266).      So,  also,  where  the  application  is  made  by 

K2 


Digitized  byLjOOQlC 


i8o 


Common  Law  Procedure  Ady  1853. 


Where  judg- 
ment over  20 
years  old. 


Granting  ab- 
solute order. 


Death, 

Marriage, 

Bankruptcy, 

Action  not 
to  abate  by 
death.  15«fc 
16  Vict.  c. 
76,  a.  136. 


Abatement 
of  action  by 
death. 


Statutory 
irofiaioua. 


the  assignee  of  a  judgment,  the  original  conusee  should  join  in  the  affidavit 
for  the  purpose  of  showing  what  money  remained  due  at  time  of  the  assign- 
ment {Agar  v.  Phaire,  u  Ir.  L.  R.  330;  Lynch  y.  Blake,  Smythe,  141). 
The  Court  will  of  course  dispense  with  an  affidavit  by  the  conusee  under 
special  circumstances  {Agar  v.  Phaire,  ubi  supra  ;  Henry  v.  Burke,  Glasc 

When  the  judgment  is  over  twenty  years  old,  the  circumstances  taking 
the  case  out  of  the  Statute  of  Limitations  must  be  fully  stated,  and  therefore, 
where  payment  of  principal  and  interest  is  relied  on,  the  particulars  of  such 
payment*,  viz. :  when,  where,  by  whom,  and  to  whom,  should  be  stated 
{Anon  v.  Anon,  4  Ir.  L.  R.  104;  and  see  loveless  v.  Richardson,  2  Jur.  N. 
S.  716).  Where  the  affidavit  neglected  to  state  by  whom  the  payments  had, 
been  made,  it  was  held  insufficient  {Wigmore  v.  Wigmore,  1  Ir.  L.  R.  103). 
The  Court  has  allowed  a  writ  to  issue  (but  without  prejudice  to  any  ques- 
tion which  might  arise  under  the  Statute  of  Limitations),  in  cases  where  the 
circumstances  relied  on  were  the  existence  of  administration  suits  (Gotcer  v. 
Monk*,  6  Ir.  L.  R.  343;  Mazier  v  Oldie,  5  Law  Rec.  N.  S.  295) ;  also 
where  a  previous  order  had  been  made  for  liberty  to  issue  a  ecjre  facias 
(Lynch  v.  Bourke,  3  Ir.  L.  R.  286,  Kelly  v.  Croghan,  Smythe,  293  ;  but 
see  Palmer  v.  Algeo,  1  Jebb  &  Sym.  501),  and  also  where  the  conusor  was 
tenant  for  life  of  the  fund  secured  by  the  judgment  {Dillon  v.  Kennedy,  1 
Jebb  &  Sym.  579). 

As  to  cases  where  the  original  judgment  was  entered  up  with  stay  of  exe- 
cution, see  ante,  note  (0). 

If  a  conditional  order  would  not  have  the  effect  of  preventing  the  plaintiff 
from  being  barred  by  the  operation  of  the  Statute  of  Limitations,  an  absolute 
order  would  probably  be  made  {Crawjord  v.  Piers,  2  Jebh  &  Sym.  402). 

With  respect  to  the  effect  of  death,  marriage,  and  bank- 
ruptcy upon  the  proceedings  in  an  action : 

155.  The  death  of  a  plaintiff  or  defendant  Shall  not  cause 
the  action  to  abate,  but  it  may  be  continued  as  herein-after 
mentioned  (/). 

{I)  This,  and  the  following  sections,  provide  for  the  case  of  the  death  of 
one  or  more  of  the  parties  to  an  action  before  final  judgment  is  marked:  The 
death  of  a  party  in  an  action  of  ejectment  is  provided  for  by  sects.  212,  221, 
pott. 

With -a  few  exceptions,  afterwards  mentioned,  if  any  of  the  parties  died 
before  final  judgment,  the  suit  became  abated  by  the  Common  Law,  and  a 
new  action  had  to  be  brought  whenever  the  right  survived.  (Tidd's  Pr.,  9th 
Ed.  p.  932).  If  either  of  the  parties  died  after  final  judgment,  the  death  did 
not  of  course  render  the  proceedings  abortive,  and  execution  could  be  had 
by  means  of  a'sctre  facias,  ante,  p.  170,  note  («).  To  remedy  the  inconve- 
nience arising  from  the  abatement  of  suits  by  reason  of  the  death  of  the  par- 
ties, various  acts  were  passed  from  time  to  time.  By  the  7th  Wra.  3,  c  7, 
s.  2  (Ir.),  (re-enacted  by  sect.  159,  post),  the  case  of  a  party  dying  between 
verdict  and  final  judgment,  was  provided  for,  and  by  9th  Wm.  3,  c.  10,  es. 
6,  7  (Ir.),  the  cases  of  death  between  interlocutory  and  final  judg- 
ment, and  of  the  death  of  one  or  more  of  several  plaintiffs  or  defendants 
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leaving  a  survivor  or  suvivors  were  provided  for,  but  until  the  present  Act 
wm  passed,  there  woe  no  enactment  providing  for  the  case  of  the  death  of  a  sole 
plaintiff  or  defendant  before  a  verdict  or  interlocutory  judgment.  The  whole 
subject  is  now  regulated  by  the  above  and  the  following  sections  of  the  pre- 
sent Act,  and  by  section  93  of  the  Common  Law  Procedure  Act  of  1856. 
Beet.  156  provides  for  the  case  of  the  death  of  one  or  more  of  several  plain- 
tiffs or  defendants  leaving  a  survivor  or  survivors.  Sects.  157  and  158,  and 
sect  93  of  the  Common  Law  Procedure  Act,  1856,  for  the  case  of  the  death 
of  a  sole  plaintiff  or  defendant,  sect  1 59  for  the  case  of  the  death  of  a  party 
between  verdict  and  judgment,  and  sect.  160  for  the  case  of  death  after  inter- 
locutory and  before  final  judgment. 

With  the  exception  of  cases  where  the  party  dies  between  verdict  and  Whenappli- 
final  judgment,  the  provisions  of  the  Act  only  apply  where  the  right  of  action  e*010- 
survives,  and  accordingly,  with  the  exception  mentioned,  the  only  case  in 
which  an  executor  can  continue  an  action  commenced  by  his  testator,  or  in 
which  an  action  can  be  continued  against  him,  is  where,  if  no  action  had 
l>  eti  commenced  in  the  b'fetime  of  the  testator,  the  executor  might  have 
maintained  one  against  the  defendant,  or  the  plaintiff  have  maintained  one 
against  the  defendant  (Flinn  v.  Perkins,  32  L.  J.  Q.  B.  10 ;  Leitrim  v.  Mad- 
dison,  Jr.  K.  3  C.  L.  60 1);  and  even  in  cases  where  the  executor  or  ad- 
ministrator may  bring  an  action  under  Lord  Campbell's  Act  (9  &  10  Vict  c. 
93),  he  cannot,  except  in  rases  within  the  159th  sect.,  continue  proceedings 
already  instituted  by  the  testator. 

Notwithstanding,  however,  the  rule  of  the  Common  Law  just  adverted  Markta* 
to,  that  the  proceedings  in  an  action  become  abated  by  the  death  of  either  of  JSjJP^Jlrti. 
the  parties,  yet  if  judgment  be  signed  and  execution  issued  on  the  day  of  the 
death  of  the  defendant,  the  judgment  and  execution  are  regular,  even  though 
the  defendant  died  at  an  earlier  period  of  the  day  than  that  at  which 
th  judgment  was  signed  and  execution  issued  (  Wright  v.  Mills,  4  H.  &  N. 
488),  and  the  principle  upon  which  that  decision  proceeded  was  stated  to  be 
that  judicial  proceedings  are  to  be  considered  as  taking  place  at  the  earliest 
period  of  the  da^on  which  they  are  done. 

Again  on  the  principle  that  "actus  curiae  neminifacit  injuriam"  the  Court  judgment 
will,  in  general,  permit  a  judgment  to  be  entered  nunc  pro  tune  where  the  nunc  pro 
signing  of  it  has  been  delayed  by  the  act  of  the  Court  or  a  Judge :  that  is  to  tunc 
aay,  the  Court  will  permit  the  judgment  to  be  entered  up  as  of  the  date  when 
it  might  have  been  marked  were  it  not  for  the  act  of  the  Court  or  Judge;  and 
if  the  party  were  alive  at  that  time  the  proceedings  will  be  perfectly  regular. 
Therefore,  if  a  party  die  after  special  verdict,  or  after  a  special  case  has  been 
stated  for  the  opinion  of  the  Court,  Denison  v.  Holiday,  26  L.  J.  Ex.  227) ;  or 
after  a  motion  in  arrest  of  judgment,  or  after  a  bill  of  exceptions 'has  been 
taken,  and  the  case  has  been  placed  in  the  list  (Alford  v.Begos,  12  Ir.  L. 
R.  528) ;  or  after  a  motion  for  a  new  trial,  or  after  a  demurrer  set  down  for 
argument,  the  Court  will,  independent  of  the  statutory  enactments  referred 
to,  allow  judgment  to  be  entered  up  after  his  death  nunc  pro  tunc*  So  also 
'where  the  death  has  taken  place  pending  the  time  taken  for  argument,  or  while 
the  Court  are  considering  of  their  judgment,  or  within  a  reasonable  time  after 
judgment  're  pronounced  (Miles  v.  Bough,  3  D.  &  L.  105  ;  Moor  v.  Robert*, 
27  L.  J.  C.  P.  1 6 1 ).  But  if  the  judgment  was  not  entered  up  by  reason  of  the 
Inches  of  the  plaintiff  or  those  representing  him,  or  by  reason  of  a  proceeding 
in  the  common  course  of  law,  the  Court  will  not  allow  the  judgment  to  be 
entered  op  ntme  pro  tunc  (Miles  v.  Bough,  3  D.  &  L.  105,  p.  108 ;  Bates 
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v.  Lochoood,  iT.R.  637.  Where,  however,  the  Court  allows  judgment  to 
be  entered  up  in  the  manner  mentioned,  it  is  necessary  that  a  representative 
of  the  deceased  shall  be  brought  before  the  Court,  as  the  proceedings  will  not 
be  allowed  to  go  on  in  the  absence  of  a  responsible  party,  although  it  is  not 
necessary  that  probate  should  be  Actually  taken  out  (  Wallace  v.  Brown,  4 
Ir.  Jur.  N.  a  84;  Thoma*  v.  Dunn,  i  C.  B.  139).  And  see  further,  as  to 
entering  judgment  nunc  pro  tune,  s.  159,  post,  note  (*). 

In  the  cases  mentioned  the  judgment  is  entered  up  in  the  name  of  or  as 
against  the  deceased  party.  The  usual  proceedings  will  have  to  be  then  taken 
to  revive. 

In  the  case  of  an  interlocutory  order  being  made  for  the  payment  of  costs 
to  a  party,  who  then  dies,  his  personal  representative  is  entitled  to  be  paid 
the  amount,  notwithstanding  the  abatement  of  the  action,  and  may  obtain  an 
attachment  for  the  purpose  of  enforcing  payment  (Brownrigg  v.  Hamilton, 
Ale.  &  Nap.  170). 

1 56.  In  case  there  be  two  or  more  plaintiffs  or  defendants, 
oT^Terai  an<^  one  or  more  °f tnem  8h*U  die,  if  the  cause  of  action  shall 
survive  to  the  surviving  plaintiff  or  plaintiffs,  or  against  the 
surviving  defendant  or  defendants,  the  action  shall  not  be 
thereby  abated  (m) ;  but,  such  death  being  suggested  upon 
the  record  (n),  the  action  shall  proceed  at  the  suit  of  the 
surviving  plaintiff  or  plaintiffs  against  the  surviving  defendant 
or  defendants  (0). 

(m)  This  is  substantially  a  re-enactment  of  the  9th  Wm.  3,  c.  10,  s.  7, 
Ir.  The  words  "  if  the  cause  of  action  shall  survive,  &c,"  are  not,  however, 
to  be  found  in  that  Act,  although  tbey  do  occur  in  the  corresponding  English 
Act,  8  &  o  Wm.  3,  c.  1 1,  8.  7,  from  which  the  above  section  is  taken.  Previous 
to  those  enactments  the  death  of  one  or  more  of  several  plaintiffs  or  defendants 
pending  the  suit  caused  the  action  to  abate.  There  were,  however,  some 
exceptions  to  this  rule,  as  the  death  of  one  or  more  of  several  defendants  in  an 
action  of  tort,  or  of  one  or  more  of  the  plaintiffs  in  quart  impedit  or  audit  A 
querela,  did  not  cause  the  proceedings  to  abate,  2  Wms.  Saund.,  7  2  t,  k. 

The  present  section,  as  will  be  observed,  is  only  applicable  to  cases  where 
the  right  of  action  survives.  As  a  general  rule,  when  an  action  is  brought  by 
or  against  parties  jointly,  the  right  survives  in  the  case  of  the  death  of  one 
of  them.  However,  in  the  case  of  an  action  brought  by  or  against  husband 
and  wife  in  right  of  the  wife,  in  case  the  wife  should  die  the  right  does  not 
survive  (Checciv.  Powell,  6  B.  &  C.  253) ;  and  consequently  the  action  cannot 
be  proceeded  with  by  or  against  the  husband  under  this  section.  On  the 
other  hand,  if  the  husband  should  die  the  right  survives  to  the  wife  (Sherring- 
ton ▼.  Yeatet,  12  M.  &  W.  855) ;  and  see  s.  $$,  ante,  p.  52. 

(a)  The  suggestion  mentioned  in  the  text  should  be  entered  and  filed 
before  any  further  proceedings  are  taken  (Pinku*  v.  Sturch,  5  G.  B.  474 ; 
Larehin  v.  Buckle,  1  L.  M.  &  P.  740).  If  the  death  happens  before  the 
settlement  of  issues  it  should  be  suggested  upon  the  record  (Far  v.  Den,  1 
Bnrr.  362).  If  it  happens  after  the  settlement  of  issues  it  should  also  be  sug- 
gested upon  the  record  (Rex  v.  Cohen,  1  Stark,  N.  P.  511).  In  Boukier  v. 
Wood,  Glasc  75,  where  a  co-plaintiff  had  died  after  action  brought,  and 
before  issue  joined,  the  Court  allowed  a  suggestion  to  be  entered  on  the  record 
after  verdict,  on  the  principle  that  whilst  a  record  of  the  Court  remains  there 
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H  is  amendable  at  the  discretion  of  the  Court  Compare  with  this,  however, 
Bamewall  v.  Sutherland,  i  L.  &  M.  159,  and  mentioned  in  the  note  to  the 
next  section.  In  Whalley  v.  Lord  Maeeareene,  9  Ir.  Jur.  N.  S.  4»7»  where 
a  co-defendant  died  pending  the  argument  of  a  bill  of  exceptions  taken  at  the 
trial,  and  the  plaintiff  entered  up  judgment  of  venire  de  novo  against  all  the 
defendants,  the  Court  allowed  the  plaintiff  to  amend  the  record  by  suggest- 
ing  the  death  of  the  co-defendant  who  had  died.  In  Newnham  v.  Law,  5  T.  R. 
577,  where  one  of  two  plaintiffs  died  before  interlocutory  judgment,  and 
execution  was  issued  in  the  name  of  both,  the  Court  allowed  a  suggestion  to 
be  entered  on  the  record  and  the  execution  to  be  amended. 

It  is  unnecessary  to  apply  to  the  Court  for  leave  to  enter  a  suggestion  May  be  en  - 
tinder  this  section,  the  156th  G.  O.  1854,  not  being  applicable  (M'Mahon  v.  J^iwve11* 
EM**  12  Ir.  C.  L.  R.  437).  The  suggestion  may  also  be  entered  by  either 
plaintiff  or  defendant  Pell  v.  Linnell,  L.  R.  3  C.  P.  44  0*  and  it  wonld 
appear  that  the  suggestion  when  entered  may  be  traversed,  although  sugges- 
tions under  the  149th  section  are  not  traversable.  The  general  rule  appli- 
cable to  suggestions,  except  where  otherwise  specially  provided,  is  that  after 
the  entry  of  the  suggestion  the  party  sought  to  be  affected  may  either  demur 
or  plead  to  the  suggestion  (Bartlett  v.  Pentland,  1  B.  &  Ad.  704.  As  to  the 
consequences  of  the  death  occurring  after  service  of  notice  of  trial  as  affecting 
the  costs  of  the  day  for  not  going  to  trial,  see  Fell  v.  Linnell,  L.  R.  3 
C.  P.  441,  referred  to,  ante,  p.  114. 

As  to  ^he  form  of  the  suggestion  see  Chitty's  Forms,  10th  Ed.  p.  876,  et 
uq.  •  and  see  also  Bui.  &  Lea.  Pr.  PI.  2nd  Ed.,  p.  10. 

{0)  After  the  d»*ath  ofn  party  the  proceedings  should  be  continued  in  the  How  cause 
names  of  the  survivors,  and  so  entered  in  the  margin  of  the  roll  (Mahony  v.  ent,0ed- 
Levis,  6  Ir.  C.  L.  R.  475).      The  affidavits  in  the  cause  should  of  course  be 
also  entitled  in  the  names  of  the  survivors  only  (Larchin  v.  Buckle,  1  L.  M. 
*  P.  740). 

I  $7.  In  case  of  the  death  of  a  sole  plaintiff  or  sole  sur-  JJ2J^5£te 
▼iving  plaintiff,   the  legal  representative  of  such  plaintiff  oiaintnr.  15  a 
may  (jp),  by  leave  of  a  Court  or  a  Judge,  enter  a  suggestion  a.6^?** 
of  the  death  (9),  and  that  he  is  such  legal  representative,  and 
the  action  shall  thereupon  proceed ;  and  if  such  suggestion 
be  made  before  the  trial  the  truth  of  the  suggestion  shall  be 
tried  thereat,  together  with  the  title  of  the  deceased  plain- 
tiff, and  such  judgment  shall  follow  upon  the  verdict  in 
favour  of  or  against  the  person  making  such  suggestion  as 
if  he  were  originally  the  plaintiff  (r). 

(p)  The  provisions  of  this  section  only  extend  to  cases  where  the  right  Only  applK 
of  action  survives  {FUnn  v.  Perkins,  3a  L.  J.  Q.  B.   10,  and  Leitrim  v.  JgJJ  ££?* 
MaddUon,  Ir.  R.  3  C.  L.  601).   It  does  not  extend  to  proceedings  by  man-  rives, 
damus  where  the  prosecutor  dies  (Reg.  v.  limerick  j*  Waierford  Railway 
Co.,  4  Ir.  C.  L.  R.  249) ;  and  in  such  a  case  it  is  necessary  to  issue  a  new 
mandamus.    When  the  public  officer  of  a  company  suing  on  its  behalf  dies 
a  suggestion  must  be  entered  (Bamewall  v.  Sutherland,  1  L.  M.  &  P.  159). 
Where  a  writ  was  issued  in  the  name  of  a  dead  man,  it  was  held  the  section 
did  not  apply,  and  that  the  action  could  not  be  continued  in  the  name  of  the 
personal  representative  (Clay  v.  Oxford,  L.  R.  2  Ex.  54). 
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(?)  The  Court  of  Queen's  Bench  held,  in  Mahony  v.  Levis,  6  Ir,  C.  L. 
R»  475*  (hat  the  leave  of  the  Court  may  be  obtained  upon  au  exparU  appli- 
cation, and  see  MiMahon  v.  Ellie,  12  Ir.  C.  L.  R.  437.  A  a  to  when  and 
how  the  suggestion  is  to  be  made,  see  ante,  section  156,  note  (n).  There  is, 
however,  this  distinction  between  entering  a  suggestion  tinder  that  and 
under  the  present  section ;  that  a  suggestion  under  that  section  may  be 
entered  without  the  leave  of  the  Court,  while  a  suggestion  under  the  present 
section  can  only  be  entered  after  leave  granted  for  the  purpose.  In  Bame- 
wall  v.  Sutherland,  1  L.  M.  &  P.  159,  the  action  had  proceeded  to  trial  in 
the  name  of  a  public  officer  substituted  immediately  before  the  trial  in  the 
place  of  one  who  bad  died,  and  whose  death  was  suggested  on  the  record, 
and  the  Court  set  the  verdict  aside,  as  the  suggestion  had  been  entered  with- 
out the  authority  of  the  Court,  and  without  an  opportunity  being  given  to 
the  defendant  to  traverse  the  fact  suggested.  For  the  form  of  a  suggestion 
under  the  present  section  see  Chitty's  Forms,  10th  Ed.,  p.  878,  et  acq. ;  and 
Bui.  &  Lea.  Pr.  PL  and  Ed.,  p.  13. 

(r)  When  the  death  occurs  after  verdict  or  nonsuit  and  before  final 
judgment,  it  will  in  general  be  unnecessary  to  enter  a  suggestion  under  this 
section,  as  judgment  may  be  entered  up  in  favour  of  the  plaintiff  under  the 
159th  sect;  or  if  the  signing  of  the  judgment  has  been  delayed  in  conse- 
quence of  a  point  reserved,  or  from  some  other  cause  attributable  to  the 
Court  or  Judge,  leave  will  be  given  to  enter  up  a  judgment  nunc  pro  tunc, 
ante,  p.  181.  If  the  plaintiff  dies  after  verdict,  and  it  becomes  necessary 
to  move  for  a  new  trial,  an  onler  will  not  be  made  until  some  representative 
of  the  deceased  plaintiff  is  before  the  Court,  but  the  Court  will  extend  the 
time  for  moving  in  order  to  allow  a  representative  to  be  brought  before  it 
(Moore  v.  Browne,  8  Ir.  C.  L.  R.  Ap.  25),  and  see  port,  s.  159,  note  (#). 
The  present  section  of  the  Act  only  enables  the  personal  representative  of 
the  deceased  plaintiff  to  apply  for  leave  to  enter  the  suggestion.  If,  however, 
he  does  not  choose  to  do  so,  the  defendant  may,  under  section  93  of  the  C.  L. 
P.  Act,  1856  (which  see),  call  upon  him  to  enter  the  suggestion,  and  in 
default  of  his  so  doing  may  enter  a  suggestion  of  the  death  of  the  plaintiff 
and  of  the  representative  character  of  the  person  against  whom  it  is  sought 
to  enter  the  suggestion,  and  obtain  judgment  for  the  costs  of  the  action  and 
the  suggestion. 

It  may  be  desirable  to  state  here  the  rights  and  liabilities  of  a  plaintiff 
executor  as  to  costs.  If  the  judgment  be  for  the  plaintiff,  he  is  and  always 
was  entitled  to  costs  as  in  ordinary  cases.  Previous  to  3  &  4  Vict.  c  105,  s. 
56,  if  the  verdict  was  for  the  defendant,  or  in  case  of  a  nonsuit,  the  plaintiff 
was  not  liable  to  any  costs  unless  the  action  was  such  as  he  might  have 
brought  in  bis  personal  capacity  (Tidd's  Pr.  5th  Ed.,  p.  964).  But  he  was 
liable  to  the  costs  of  a  non  proa.,  or  upon  a  discontinuance,  or  for  not  proceed- 
ing to  trial  if  he  had  knowingly  brought  a  wrong  action  or  had  been  guilty  of 
wilful  default,  otherwise  not  (id.  966,  Mortis  v.  Jones,  1  W.  Bl.  451;  Ben* 
nett  v.  Coker,  4  Burr.  1927) ;  and  now  by  the  Act  above  referred  to  it  is  pro- 
vided, that  "  in  every  action  brought  by  any  executor  or  administrator  in 
right  of  the  testator  or  intestate,  such  executor  or  administrator  shall,  un- 
less the  Court  in  which  such  action  is  brought,  or  a  Judge  of  any  of  the  said 
superior  Courts,  shall  otherwise  order,  be  liable  to  pay  coats  to  the  defendant 
in  cane  of  being  nonsuited  or  a  verdict  passing  agamstthe  plaintiff,  and  in 
all  other  cases  in  which  he  would  be  liable  if  such  plaintiff  were  suing  in  his 
own  right  upon  a  cause  of  action  accruing  to  himself;  and  the  defendant 


Digitized  byLjOOQLC 


Death  of  Sole  Defendant.  l8S 

shall  have  judgment  for  such  costs;  and  they  shall  be  recovered  in  like 
manner."  The  application  on  behalf  of  an  executor  to  be  exempted  from  the 
payment  of  costs  should  be  promptly  made,  while  the  facts  are  fresh  in  the 
recollection  of  the  Judge  who  tried  the  case  (Johnstone  v.  Cottimghem,  Jebb 
&  B.  31).  As  a  general  rule,  an  order  will  not  be  made  under  this  section 
depriving  a  defendant  of  his  costs  unless  there  has  been  misconduct  upon 
his  part  which  led  the  plaintiff  to  proceed  with  the  action,  or  some  other 
very  peculiar  ground  is  laid  for  the  interference  of  the  Court  (Martin  v. 
Johnson,  2  Cr.  &  Dix,  C.  C.  464,  Long.  &  Town.  633,  Godson  v.  Freeman,  2 
C.  M.  &  R.  585).  The  discretion  giren  to  the  Court  or  Judge  applies  only  in 
cases  where  the  executor  was  exempt  previous  to  the  Act,  and  whenever 
a  defendant  would  have  been  entitled  to  costs  previous  to  the  Statute,  be 
cannot  now  be  deprived  of  them  by  the  Court  (Athton  v.  Poynter,  1  C. 
M.  &  R.  738).  As  to  the  costs  of  a  defendant  executor  see  next  section, 
note  (10). 

158.  In  case  of  the  death  of  a  sole  defendant  or  sole  sur-  Jjjjjfjjjjjg 
riving  defendant,  where  the  action  survives  (*),  the  plaintiff  o/soieor 
may  file  a  suggestion  of  the  death,  and  that  a  person  named  Eg^JSSj. 
therein  is  the  executor  or  administrator  of  the  deceased  (t)%  jy*v|J*  * 
and  may  thereupon  serve  such  executor  or  administrator  with  7«,  a.  ids.' 
a  copy  of  the  summons  and  plaint  and  suggestion,  and  with 
a  notice,  signed  by  the  plaintiff  or  his  attorney,  requiring 
6uch  executor  or  administrator  to  file  a  defence  within  twelve 
days  after  service  of  the  notice,  inclusive  of  the  day  of  such  ser- 
vice, and  that  in  default  of  his  so  doing  the  plaintiff  may 
sign  judgment  against  him  as  such  executor  or  administrator 
(u) ;  and  the  same  proceedings  may  be  had  and  taken  thereon 
after  such  notice  as  upon  a  writ  against  such  executor  or 
administrator  in  respect  of  the  cause  for  which  the  action 
was  brought;  and  in  case  the  plaintiff  shall  have  issued  his 
summons  and  plaint,  but  the  defendant  shall  not  have 
pleaded  before  the  death,  the  new  defendant  shall  plead  at 
the  same  time  to  the  summons  and  plaint  and  suggestion ; 
and  in  case  the  defendant  shall  have  pleaded  before  the 
death  the  new  defendant  shall  be  at  liberty  to  plead  to  the 
suggestion  only  by  way  of  denial,  or  such  plea  as  may  be  ap- 
propriate to  and  rendered  necessary  by  his  character  of 
executor  or  administrator  (t>),  unless,  by  leave  of  the  Court 
or  a  Judge,  he  should  be  permitted  to  plead  fresh  matter  in 
answer  to  the  summons  and  plaint,  and  in  case  the  plaintiff 
shall  recover  he  shall  be  entitled  to  the  like  judgment  in  re- 
spect of  the  debt  or  damages  sought  to  be  recovered,  and  in 
respect  of  the  costs  prior  to  the  suggestion ;  and  he  shall  be 
entitled  in  respect  of  the  costs  of  the  suggestion  and  subse- 
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quent  thereto  to  the  same  judgment  as  in  an  action  originally 
commenced  against  the  executor  or  administrator  (to). 

(s)  This  is  a  new  enactment  extending  only  to  cases  where  the  right  sur- 
vives. As  to  what  rights  survive,  see  Broom's  Maxims,  5th  Ed.  p.  904,  et 
seq. 

(t)  As  to  how  and  when  the  suggestion  is  to  be  made,  see  ante,  as. 
*56  &  »57»  notes  (n)  &  (q).  It  may  be  entered,  without  the  leave  of  the 
Court  (M'Ma hon  v.  Ellis,  1 2  Ir.  C.  L.  R.  457).  For  a  form  of  suggestion, 
see  Chitty's  Forms,  10th  Ed.,  p.  880.  The  suggestion  in  question  can  only 
be  entered  by  the  plaintiff.  As  to  the  course  to  be  adopted  by  the  executor 
of  the  defendant,  in  case  the  plaintiff  neglects  to  enter  the  suggestion,  see 
sect.  93  of  the  Common  Law  Procedure  Act ;  and  see,  also,  sect.  159,  post. 

(«)  If  the  defendant  has  pleaded  before  death,  it  would  seem  from  the 
above  section  that  judgment  by  default  will  go  against  the  executor  if  he 
do  not  appear  and  file  a  defence— his  non-appearance  amounting  to  a  waiver 
of  the  defences.    See  Day's  Common  Law  Procedure  Act,  Ed.  p.  1 18. 

(0)  The  defences  which  the  executor  may  file,  are  such  as  tie  unques 
executor,  plene  administrate,  &c  Iftheexecutoradmitshisrepresentativeca- 
pscity,  and  intends  to  rely  on  the  defences  previously  filed,  it  would  appear 
that  the  proper  course  for  him  to  adopt  is  to  file  a  defence  admitting  his 
representative  capacity,  and  claiming  the  benefit  of  the  former  defences. 

(w)  Where  a  plaintiff  discontinued  after  appearance  by  an  administratrix, 
she  was  held  to  be  entitled  to  the  whole  of  defendant's  costs  (flense  v.  Swaine, 
15  C.  B.  784).  In  the  case  of  an  ordinary  action  against  an  executor,  he 
is  entitled  to  costs  as  in  ordinary  cases  if  be  succeeds.  If  the  plaintiff  takes 
a  judgment  of  assets,  quando  accederint%  on  a  plea  of  plene  administratis  he 
is  entitled  to  a  judgment  (or  costs,  de  bonis  testatoris,  but  not  de  bonis 
propriis  (De  Tastst  v.  Andrade,  1  Chit.  Rep.  629) ;  and  at  the  same  time 
the  defendant  is  entitled  to  the  general  costs  of  the  cause  (Iggulden  v.  Terson, 

2  Dowl.  277,  2  Wins.  Ex.  6th  Ed.  p.  1828),  but  see  Marshall  v.  Wilder 
(in  error),  9  B.  &  C.  655 ;  and  see,  also,  sect.  60,  ante,  p.  57). 

In  ca*e  of  a  judgment  by  default  against  an  executor,  the  plaintiff,  it 
seems,  is  entitled  to  a  judgment  for  costs  de  bonis  propriis  (Smith  v. 
Tatcham,  2  Ex.  205,  209,  per  Parke,  B.).  If  an  executor  pleads  a  defence 
which  is  false  within  his  own  knowledge  (as  ne  unques  executor),  he  is  liable 
to  costs,  de  bonis  propriis.  If  he  pleads  a  plea  which  is  false,  but  not  within 
his  own  knowledge  (as  that  the  testator  did  not  promise),  he  is  liable  to  - 
costs  de  bonis  propriis,  if  there  be  not  assets  sufficient  (Howard  v.  Jemmett, 

3  Burr.  1368) ;  and  see  ante,  sect  137,  p.  160. 

159.  The  death  of  either  party  between  the  verdict  or 
nonsuit  and  the  judgment,  shall  not  hereafter  be  alleged  for 
error,  so  as  such  judgment  be  entered  within  two  terms  after 
such  verdict  or  nonsuit  (x). 

(x)  This  is  a  re-enactment  of  7  W.  3,  c.  7,  a.  a  (Ir.);  (17  Ch.  a,  c  8,  a.  1, 
Eng.),  with  the  addition  that  provision  is  made  by  the  present  section 
for  the  case  of  a  nonsuit,  which  was  not  provided  for  by  the  enactments 
referred  to. 
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Unlike  the  other  provisions  of  the  Statute,  it  is  applicable  as  well  to  cases  ^pp,,^,e- 
•where  the  right  does  not  survive  to  the  executor  as  to  where  it  does  (Kramer  JJSnot  SblS- 
v.  Waymark,  L.  R.  i  Ex.  241 ;  Palmer  v.  Cohen,  a  B.  &  Ad.  966).  vivo. 

It  has  been  already  pointed  out  in  the  note  to  section  155  (which  see),  Judgment 
that,  in  cases  where  the  delay  in  entering  up  judgment  arises  from  the  act  of  ™™f  P™ 
the  Court,  the  Court  will  allow  judgment  to  be  entered  up  nunc  pro  tune.  ^^ 
n  such  cases  it  makes  no  matter  whether  two  or  more  terms  have  elapsed, 
provided,  originally,  the  judgment  could  have  been  entered  up  in  the  lifetime 
of  the  deceased  party,  or  within  two  terms  after  verdict  or  nonsuit 

The  above  section  makes  a  verdict  entered  up  under  it  equivalent  to  a 
judgment  entered  up  during  the  lifetime  of  the  deceased  party,  and  such 
judgment  will  therefore  be  entitled  to  the  same  priority  in  the  administration 
of  the  assets    as  an  ordinary  judgment  recovered  against  the    testator 
(Burnett  v.  Holden,  1  Lev.  277).     If,  however,  the  party  dies  before  the  Death  of 
assizes,  or  sittings,  the  Statute  does  not  apply,  and  judgment  cannot  be  JgT&J ttring 
entered  up  under  it,  and  it  will  be  necessary  to  enter  a  suggestion  under  the  - 
earlier  sections  of  the  Act(  Taylor  v.  Harris,  3  B.  &  P.' 549) ;  but  the  section 
does  extend  to  the  case  of  the  death  of  a  party  after  the  beginning  of  the 
assizes  (Anon.,  1  Salk.  8),  or  after  the  first  day  of  the  Nisi  Print  sittings, 
though  before  the  trial  (Jacobs  v.  Miniconi,  rj  T.  R.  31).     It  would  be 
different  if  the  trial  were  in  the  Consolidated  Nisi  Prius  Court    See  Johnson 
▼.  Budge,  3  Dowl.  207  ;  Taylor  v.  Harris,  ubi  supra. 

It  is  sufficient  if  the  judgment  be  signed  within  the  two  terms,  though 
it  be  not  enrolled  (Helie  v.  Baker,  1  Sid.  385),  or  the  costs  taxed  (Fretoen 
▼.  Lethbridge,  28  L.  J.  Ex.  243). 

Where  a  verdict  is  found,  with  leave  reserved  to  the  other  party  to  move,  where  leave 
if  either  party  die  before  the  motion  can  be  made,  the  proceedings  may  go  reserved, 
on  if  the  executor  is  before  the  Court  though  no  suggestion  has  been  entered 
(Freeman  v.  Bother,  13  Q.  B.  789).  The  executor  must,  however,  be  before 
the  Court  (Solman  v.  Allen,  1  M.  &  G.  96 ;  Qutledge  v.  Rntledge,  4  Ir. 
C.  L.  R.  424;  Wallace  v.  Brown,  4  Ir.  Jur.  N.  S.  84).  In  the  absence, 
however,  of  a  legal  representative  of  a  deceased  plaintiff,  his  former  attorney 
may  be  permitted  to  show  cause  against  a  rule  obtained  by  the  defendant 
(Moore  v.  Boberts,  3  C.  B.  N.  S.  844). 

Where  a  successful  party  dies  after  verdict,  the  Court  may,  at  the  instance  Granting  a 
of  the  other  party,  grant  a  motion  for  a  new  trial,  on  the  usual  grounds,  and  n^v  ^th 
at  the  same  time  impose  terms  preventing  any  advantage  being  taken  of  the      w   **    ' 
death  (Griffiths  v.  Williams,  1  C.  Sg  J.  47,  in  which  case  the  action  was  for 
breach  of  promise  of  marriage).    And  in  Kinneen  v.  Pertse,  9  Ir.  C.  L.  R. 
Ap.  23,  the  Court  after  the  death  of  a  sole  defendant  granted  a  conditional 
order  for  a  new  trial,  on  a  motion  made  on  behalf  of  the  executors. 

Where  a  defendant  obtained  a  verdict,  and  then  died,  and  judgment  was  Costs  may  be 
entered  up  within  two  terms,  the  Court  ordered  the  taxing  master  to  tax  texed* 
the  defendants  costs  (Robinson  v.  Whelan,  6  Ir.  Jur.  0.  S.  112). 

In  all  the  cases  coming  within  the  above  section,  the  judgment,  when 
entered  up,  must,  of  course,  be  revived  before  further  proceedings  are 
taken. 

If  the  two  terms  mentioned  in  the  section  are  suffered  to  elapse,  the  only  Where  two 
remedy  will  be  to  enter  a  suggestion  pursuant  to  the  other  sections  of  the  ^Ssed!*™ 
Act,  which  can  only  be  done  where  the  action  survives.     However,  as  before  elap8ea* 
mentioned,  this  will  be  unnecessary  if  leave  be  granted  to  enter  the  judgment 
nunc  pro  tunc. 
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160.  If  the  plaintiff  in  any  action  happen  to  die  after  an 
interlocutory  judgment  and  before  a  final  judgment  obtained 
therein,  the  said  action  shall  not  abate  by  reason  thereof,  if 
such  action  might  be  originally  prosecuted  or  maintained  by 
the  executor  or  administrator  of  such  plaintiff ;  and  if  the 
defendant  die  after  such  interlocutory  judgment  and  before 
final  judgment  therein  obtained,  the  said  action  shall  not 
abate,  if  such  action  might  be  originally  prosecuted  or  main- 
tained against  the  executor  or  administrator  of  such  defen- 
dant (y)  ;  and  the  plaintiff,  or  if  he  be  dead  after  such 
interlocutory  judgment,  his  executors  or  administrators, 
shall  and  may  have  a  writ  of  revivor,  in  the  appropriate 
Form,  No.  13.  (z)  contained  in  the  Schedule  B.  to  this  Act, 
annexed,  or  to  the  like  effect,  against  the  defendant,  if  living 
after  such  interlocutory  judgment,  or  if  he  be  dead,  then 
against  his  executors  or  administrators,  to  show  cause  why 
damages  in  such  action  should  not  be  assessed  and  recovered 
by  him  or  them  ;  and  if  such  defendant,  his  executors  or 
administrators,  shall  not  appear  and  defend  at  the  return  of 
such  writ,  or  shall  not  show  or  allege  any  matter  sufficient 
to  arrest  the  final  judgment,  a  writ  of  inquiry  of  damages 
shall  be  awarded,  or  the  amount  for  which  final  judgment  is 
to  be  signed  shall  be  referred  to  the  Master,  as  hereinbefore 
provided ;  and  upon  the  return  of  the  writ,  or  delivery  of  the 
order  with  the  amount  endorsed  thereon  to  the  plaintiff,  or 
his  executors  or  administrators,  final  judgment  shall  be  given 
for  the  said  plaintiff,  his  executors  or  administrators,  prose- 
cuting such  writ  of  revivor  against  such  defendant,  his 
executors  or  administrators,  respectively. 

(y)  This  is  substantially  a  re-enactment  of  9  "Wm.  3,  c  10,  s.  6.  Unlike 
the  previous  section,  it  only  extends  to  cases  where  the  right  survives,  and 
consequently  where,  in  an  action  of  libel,  the  defendant  died  after  interlocu- 
tory judgment,  and  after  th*  execution  of  the  writ  of  inquiry,  it  was  held 
that  the  action  could  not  be  revived  (Ireland  v.  Chatnpmyt,  4  Taunt.  884). 
Neither  does  the  section  extend  to  the  case  of  one  of  two  defendants  dying 
after  an  interlocutory  judgment  (Fort  v.  Oliver,  iM.&S.  24a).  The 
action  must  then  be  prosecuted  against  the  surviving  defendant.  Pro- 
ceedings may  be  taken,  it  would  appear,  although  a  considerable  interval  of 
time  has  elapsed  (Brown  v.  Evans,  2  Tyr.  389). 

(*)  The  form  is  1 1  A,  and  not  1 3.  When  the  death  takes  place  before 
the  writ  of  inquiry  has  been  executed,  the  writ  of  revivor  should  call  on  the 
defendant,  or  his  executor,  to  show  cause  why  the  damages  should  not  be 
assessed  and  recovered ;  but  if  the  death  takes  place  after  the  execution  of 
the  writ  of  inquiry,  it  should  call  on  him  to  show  cause  why  the  damages 
should  not  be  recovered.     When  the  writ  of  revivor  is  issued  against  the 


Digitized  byLjOOQlC 


Marriage  of  Female  Plaintiff  or  Defendant.  1 89 

executors  of  a  deceased  defendant,  the  final  judgment  should  be  entered,  it 
would  seem,  against  the  executor  or  administrator,  and  not  against  the  tes- 
tator or  intestate,  2  Wins.  Satin.  72  r.  Under  the  old  practice,  moreover, 
when  a  defendant  died,  after  interlocutory  and  before  final  judgment,  two 
act.  fas.  were  necessary,  one  to  revive  the  action,  the  other  to  give  the 
executor  an  opportunity  of  pleading  any  matter  appropriate  to  his  character 
(2  Wms.  Saun.  72  r  ;  Poulett  v.  Wightman,  1  Bligh,  N.  S.  138)  ;  and  it 
would  appear  that  two  writs  of  revivor  would  be  also  necessary  now  in  a 
similar  case  (Ch.  Ar.  Pr.,  12th  Ed.  p.  n 29). 

161.  The  marriage  of  a  female  plaintiff  (a)  or  defendant  (b)  Jj^jjjjf  not 
shall  not  cause  the  action  to  abate,  but  the  action  may  not-  action.  15  & 
withstanding  be  proceeded  with  to  judgment;  and  such  J? hi*'0'76* 
judgment  may  be  executed  against  the  wife  alone,  or,  by 
suggestion  or  writ  of  revivor  pursuant  to  this  Act,  judg- 
ment may  be  obtained  against  the  husband  and  wife,  and 
execution  issue  thereon;  and  in  case  of  a  judgment  for  the 
wife  recovered  before  or  after  her  marriage  in  an  action 
commenced  by  her  when  sole,  upon  which  she  would  be 
entitled  to  execution  if  she  had  continued  sole,  execution 
may  be  issued  thereupon  by  the  authority  of  the  husband 
without  any  writ  of  revivor  or  suggestion  ;  and  if  in  any 
such  action  the  wife  shall  sue  or  defend  by  attorney  appointed 
by  her  when  sole,  such  attorney  shall  have  authority  to  con- 
tinue the  action  or  defence,  unless  such  authority  be  counter- 
manded by  the  husband,  and  the  attorney  changed  according 
to  the  practice  of  the  Court. 

(a)  Cnder  the  old  law,  if  a  female  plaintiff  married  pending  the  action,  When  mar- 
the  action  became  abated,  and  the  defendant  might  plead  the  marriage  in  iSRLJJ1 
abatement.     If  he  did  not  so  plead,  however,  execution  might  be  issued 
without  a  scire  facias  (Walker  v.  Golltng,   n  M.  &  W.  78).      Under  the 
above  section,  the  action  may  be  proceeded  with  to  final  judgment,  without 
a  suggestion  or  other  proceeding. 

Again,  under  the  old  law,  if  a  female  plaintiff  married  after  judgment,  a 
scire  facias  was  necessary  to  enable  the  husband  to  issue  execution,  2  Wms. 
Saund.  72  I.  This  is  now  unnecessary  by  the  express  words  of  the  section. 
The  husband  may,  however,  have  a  scire  facias  (see  s.  153),  if  he  wisn,  or 
may,  perhaps,  enter  a  suggestion,  or  issue  a  writ  of  revivor,  pursuant  to 
as.  149  &  151.  The  advantage  of  so  doing  arises  from  this — that  if  the 
husband  has  not  been  made  a  party  to  the  judgment  in  the  lifetime  of  the 
wife,  he  cannot,  after  the  death,  take  proceedings  to  have  execution  without 
taking  out  administration  (/feftt  v.  Kimpton,  2  B.  &  Ad.  273).  In  case  of 
a  judgment  against  a  female  plaintiff,  execution  cannot,  of  course,  be 
obtained  against  the  husband  without  a  scire  facias,  or  suggestion,  or  writ 
of  revivor. 

(©)  Under  the  old  law,  if  a  female  defendant  married  pending  the  action,   Marriage  of 
the  proceedings  did  not  abate.    If  she  married  after  interlocutor)',  and  before  female  de- 
fendant. 
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final  judgment,  the  proper  course  was  to  enter  a  suggestion,  and  there  was 
no  necessity  to  issue  a  $cire facias  (Coatee  v. Shields,  n  Ir.  L.  R.  216),  and 
the  proceedings  may  now,  in  all  cases,  be  carried  on  to  final  judgment 
without  either  a  suggestion  or  other  proceeding. 

In  case  of  a  judgment  against  a  female  defendant,  when  she  marries 
pending  the  proceedings,  execution  may  be  had  against  her  alone,  under  the 
words  of  the  above  section  (and  see  Thorpe  v.  Ar gits,  1  D.  &  L.,  831). 
Or  judgment  may  be  revived  against  the  husband  and  wife  by  a  scire  facias, 
or  suggestion,  or  writ  of  revivor.  Generally,  the  more  advantageous  course 
is  to  revive  the  judgment,  as  a  fi.  fa.  against  a  feme  covert  will  be  useless, 
and  if  arrested  under  a  ca.  sa.,  she  will  be  discharged  unless  she  have 
separate  property  (Edwards  v.  Martin,  17  Q.  B.  693;  and  see  Pool*  v. 
Canning,  L  R.  2  C.  P.  241). 

If  the  cause  of  action,  in  respect  of  which  the  action  is  brought,  is  a  debt, 
the  husband  cannot,  as  a  general  rule,  be  now  made  responsible  (33  &  34 
Vict.  c.  93,  s.  1 2,  potty  in  the  Appendix) ;  and  under  that  Act  it  will  also 
be  no  longer  possible  to  render  the  husband  liable  in  respect  of  a  judgment 
recovered  against  the  wife  before  marriage,  whenever  such  marriage  has 
taken  place  after  the  9th  August,  187a  As  to  obtaining  execution 
against  the  husband,  on  foot  of  a  judgment  recovered  against  the  wife 
when  the  marriage  has  taken  place  before  the  period,  see  Morris  v.  CbaUs, 
25  L.  T.  176. 

If  after  execution  awarded  against  husband  and  wife,  but  before  it  is  exe- 
cuted the  wife  die,  the  husband  is  liable  to  the  execution  (7  Bac  Abr.,  ScL 
fa.C.  6;  O'Brien  v.  Ram,  3  Mod.  186). 

If  judgment  be  given  for  a  female  defendant,  where  the  husband  is  not 
joined,  she  may,  it  appears,  have  execution  for  the  costs  in  her  own  name. 
The  husband  could  not  have  execution  for  them  in  his  own  name  without 
making  himself  a  party.  See  Wortley  v.  Rayner,  2  DowL  637  ;  and  see 
also  Morris  v.  Coates,  25  L.  T.  176. 


Bankruptcy 
and  insol- 
vency of 
plaintiff, 
when  not  to 
abate  action. 
16  &  16  Vict. 
c.76,s.M2. 


162.  The  bankruptcy  or  insolvency  of  the  plaintiff  in  any 
action  which  the  assignees  might  maintain  for  the  benefit  of 
the  creditors  shall  not  be  pleaded  in  bar  to  such  action,  unless 
the  assignees  shall  decline  to  continue,  and  give  security  for 
the  costs  thereof,  upon  a  Judge's  order  to  be  obtained  for 
that  purpose,  within  such  reasonable  time  as  the  Judge  may 
order,  but  the  proceedings  may  be  stayed  until  such  election 
is  made  (c) ;  and  in  case  the  assignees  neglect  or  refuse  to 
continue  the  action,  and  give  such  security  within  the  time 
limited  by  the  order,  the  defendant  may,  within  eight  days 
after  such  neglect  or  refusal,  plead  the  bankruptcy  or  insol- 
vency (d). 

Bnnkruptcr         W  ^  Ple*  of  the  P**"1**^8  bankruptcy  or  insolvency,  In  cases  where  the 
of  plaintiff,      right  of  action  vests  in  the  assignees,  was  and  still  is  (subject  to  the  provi- 
sions of  the  above  section),  a  good  plea  to  the  further  maintenance  of  the 
action. 
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The  present  section,  as  may  be  observed,  is  confined  to  cases  where  the 
plaimtiffbecomes  bankrupt  or  insolvent.  The  position  of  a  plaintiff  in  case 
of  the  bankruptcy  or  insolvency  of  a  defendant  is  referred  to  below. 

The  seqtion  only  applies  to  cases  where  the  bankruptcy  or  insolvency 
occurs  pending  the  action  (Stanton  v.  Collier,  3  E.  &  B.  274).  If  they 
have  previously  occurred,  the  defendant  may  plead  them  without  applying 
to  the  Court,  and  the  assignees  will  have  to  begin  the  action  de  novo  (Stoann 
v.  Sutton,  10  A.  &  £.  623) ;  in  which  case  it  was  also  held  that  such  a  defence 
is  good  if  pleaded  puis  darrien  continuance.  The  section  is  also  apparently 
framed  to  meet  the  case  of  an  action  where  there  is  a  single  plaintiff  only. 
As  to  when  assignees  may  join  with  other  plaintiffs  in  suing,  see  Sherrington 
v.  Yeatei,  11  M.  &  W.  855;  Heilbutv.  NeviU,  L.  R.  5  C.  P.  478). 

In  case  the  assignees  elect  to  continue  the  action,  they  must  proceed  in  the  Continuing 
bankrupt's  name  to  judgment;  and  where  a  plaintiff  obtains  an  interlocutory  £$5^^°  by 
judgment,  and  then  becomes  a  bankrupt,  the  assignees  might  even  under  the 
old  practice  mark  judgment  in  the  bankrupt's  name  (Bibbins  v.  Mantell, 
2  Wils.  358).  When  judgment  is  marked,  the  assignees  must  make  them- 
selves parties  to  the  judgment  by  suggestion  or  revivor,  and  an  execution 
issued  before  that  is  done  will  be  set  aside  (Carolan  T.Nolan,  7  Ir.  C.  L.  R. 
1 14)  ;  but  see  Waugh  v.  Austin,  3  T.  R.  437. 

The  question  of  what  rights  of  action  vest  in  the  assignees  is  fully  discussed  y^ai  rights 
in  Drake  v.  Beckham,  2  H.  L.  C.  579,  and  Rogers  v.  Spence,   12  CI.  &  F.   vest  inasaig- 
700  ;  see,  also,  Crawford  v.  Cinnamond,  Ir.  R.  1  C.  L.  325,  and  Hunter  v.  nee*« 
H*nter,  Ir.  R.  3  C.  L.  138.     Where  the  action  is  brought  by  husband  and 
wife,  and  the  husband  becomes  bankrupt,  it  would  appear  to  be  doubtful 
whether  the  action  can  be  continued  under  the  above  section.     See  Sher- 
rington  v.  Yeates,  12  M.  &  W.  855.     When  the  bankrupt  sues  as  a  trustee 
for  others,  he  will  be  ordered  to  give  security  for  costs  (Brady  v.  Homely,  3 
Ir.  Jut.  O.  8.  315). 

As  to  the  form  of  the  order  to  be  made  under  the  above  section,  see 
M'Namara  v.  Lynch,  8  Ir.  C.  L.  R.  Ap.  1 1 ;  Tierney  v.  Thomas,  ib.;  and 
see,  also,  Deneton  v.  Ashton,  L.  R.  4  Q.  B.  590. 

(d)  If  the  assignees  decline  to  continue  the  action,  the  defendant  may,  in  pleading  the 
case  the  cause  of  action  has  vested  in  the  assignees,  plead  the  bankruptcy  or  bankruptcy, 
insolvency,  either  as  an  orginal  defence  or  as  one  puis  darrein  continuance. 
By  the  English  practice  the  plaintiff  on  such  a  plea  being  pleaded,  may  dis- 
continue, and  becomes  entitled  to  his  costs:  Reg.  Gen.  PI.  Trin.  Term,  1853, 
it.  22,  23.  There  is  no  corresponding  rule  in  this  country,  and  the  plain- 
tiff will  not  under  snch  circumstances  be  entitled  to  costs  (ante,  p.  70,  Lit' 
tleton  v.  Cross,  4  B.  &  C.  1 17).  By  pleading  such  a  defence  the  defendant 
waives  his  previous  defences,  (ante,  p.  70,  Barber  v.  Palmer,  1  Ld.  Raym. 

In  Outcherlony  v.  Gibson,  6  Sc.  N.  R.  577,  the  Court  under  peculiar  cir- 
cumstances stayed  the  proceedings  after  verdict  upon  payment  of  the  costs 
incurred  by  plaintiff  up  to  the  time  of  his  insolvency.  And  where  the  de- 
fendant obtained  a  judgment  as  in  case  of  a  nonsuit,  the  Court  refused  to  Non-prossing 
discharge  it,  except  on  a  peremptory  undertaking  and  the  payment  of  costs  P1*1"^- 
(Taylor  v.  Montague,  a  M.  &  W.  315).  The  practice  in  this  country  ap- 
pears to  have  been  that  a  defendant  was  not  entitled  to  judgment,  as  in  case 
of  a  nonsuit  for  not  going  to  trial  where  a  plaintiff  became  an  insolvent,  but 
the  Court  under  such  circumstances  would  allow  a  stet  processus  to  be 
entered  without  costs,  ante,  p.  118. 
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Bankruptcy        If  *  defendant  becomes  a  bankrupt  or  insolvent  pending  an  action,  and 

of  defendant,   obtains  his  certificate  or  discharge,  he  may  plead  it  in  bar  to  the  action  either 

originally  or  puis  darrein  continuance.     In  case  of  insolvency,  a  defence 

of  the  defendant's  discharge  will  not  be  good  if  the  debt  has  been  omitted  from 

the  schedule  (Darley  v.  McDonnell,  Ir.  R.3C.L  260). 

The  plaintiff  in  such  an  action  by  proving  his  demand  in  bankruptcy 
waives  the  action  without,  however,  becoming  liable  to  costs,  20  &  2 1  Vict, 
c  60,  s.  262.  It  is  not,  however,  a  good  equitable  plea  in  bar  to  an  action, 
that  the  defendant  has  been  adjudicated  a  bankrupt,  and  that  the  plaintiff 
has  proved  under  the  bankruptcy  (Spencer  v.  Lemett,  L.  R.  1  Ex.  123). 
The  Court  will,  however,  in  such  a  case  stay  further  proceedings  (Leeson 
v.  Outhwaite,  2  Ir.  L.  T.  353,  and  see  exports  Irving,  Buck,  423). 
Cannot  non-  The  bankruptcy  or  insolvency  of  the  defendant  is  good  cause  against  a  rule 
P"*.  under  the  106th  section  for  not  proceeding  to  trial.     And  the  plaintiff  will, 

under  such  circumstances  be  generally  allowed  to  enter  a  stet  processus 
{Sterne  v.  Sheane,  6  Ir.  L.  R.  25 ;  Smith  v.  Davis,  2  Sc  N.  R.  189).  The 
same  principle  has  been  acted  on  in  cases  of  interpleader,  where  the  debtor 
had  become  bankrupt  (McDonnell  v.  Doherly,  15  Ir.  G.  L.  H.  Ap.  3). 


Arreftof 
judgment 

Upon  motion 
in  arrest  of 
judsrraent  or 
for  judgment 
non  obftanU 
veredicto^  sug- 
gestion of 
facts.  15  A  16 
Vict  a  76,  s. 
143. 


With  respect  to  the  proceedings  upon  motions  to  arrest  the 
judgment  and  lor  judgment  non  obstante  veredicto  (e): 

163.  No  judgment  shall  be  arrested,  nor  shall  judgment 
be  given  non  obstante  veredicto,  by  reason  of  the  non- averment  of 
any  alleged  material  fact  or  other  cause,  unless  the  party  in- 
sisting on  the  objection  shall  satisfy  the  Court  that  there  has 
been  an  omission  of  some  substantial  matter  of  fact  whereby 
the  said  party  may  have  been  prejudiced  in  the  merits  of  his 
case,  and  in  such  case  the  party  whose  pleading  is  alleged  or 
adjudged  to  be  therein  defective  may,  by  leave  of  the  Court, 
suggest  the  existence  of  the  omitted  fact  or  facts,  or  other 
matter,  which,  if  true,  would  remedy  the  alleged  defect;  and 
such  suggestion  may  be  pleaded  to  by  the  opposite  party 
within  eight  days  after  notice  thereof,  or  such  time  as  the 
Court  or  a  Judge  may  allow;  and  the  proceeding  to  trial  of 
any  issue  joined  on  such  suggestion  shall  be  the  same  as  in 
an  ordinary  action  (/). 


Arrest  of 
judgment. 


Judgment 
non  obstante 
veredicto. 


What  most 
bo  shown. 


(«)  A  motion  in  arrest  of  judgment  is  a  motion  by  an  unsuccessful  de- 
fendant after  verdict,  that  the  judgment  for  the  plaintiff  be  arrested  or  with- 
held on  the  ground  that  there  is  some  error  appearing  on  the  face  of  the 
record  which  vitiates  the  proceedings.  If,  on  the  other  hand,  the  verdict  be 
for  the  defendant  the  plaintiff  may  in  certain  cases  move  for  judgment  non 
obstante  veredicto;  that  is,  that  judgment  be  given  in  his  own  favour  without 
regard  to  the  verdict  obtained  by  the  defendant.  Inasmuch  as  when  a 
motion  to  arrest  a  judgment  or  for  judgment  non  obstante  veredicto  is  made, 
the  Court  is  called  upon  to  enter  the  judgment  of  the  Court  in  favour  of  a 
party  who  ha*  failed  in  an  issue  of  fact  selected  by  or  not  objected  to  by 
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himself  It  is  necessary  that  it  should  be  clearly  established  that  the  party 
making  the  application  is  entitled  to  the  judgment  of  the  Court.  Accord- 
ingly, in  such  cases,  it  is  not  sufficient  merely  to  show  that  the  finding  of  the 
jury  has  been  upon  an  immaterial  issue ;  it  is  furthermore  necessary  to  show 
that  it  appears  from  the  record  that  the  right  of  the  cause  is  on  the  side  of 
the  applicant;  and  if  the  applicant  complains  of  the  non* averment  of  any  _  .. 
sulmtantial  matter  of  fact  the  opposite  party  may,  under  the  above  section,  omitted  fact. 
»u£gest  such  omitted  fact.  In  point  of  fact  as  a  general  rule  when  motions 
of  the  description  we  are  considering  are  made,  it  is  necessary  that  the  right 
of  the  applicant  should,  so  to  say,  stand  confessed  upon  the  record ;  other-  Repleader, 
wise  the  Court  will  award  a  repleader.  Thus  where  an  application  was 
m  ide  to  arrest  a  judgment,  and  it  ap|x*ared  that  the  issue  upon  which  the 
plaintiff  hud  gone  to  trial  and  succeeded  was  an  immaterial  one,  but  there 
were  other  allegations  in  the  plea  upon  which  a  material  issue  might  have 
l*»en  framed,  the  Court  refused  to  arrest  the  judgment,  upon  the  ground  that 
there  were  no  materials  before  it  upon  which  it  could  act,  the  finding  upon 
the  immaterial  issue  having  decided  nothing  between  the  parties,  and  a  re- 
pleader was  accordingly  awarded  {Gordon  v.  Ellis,  2  D.  &  L.  308).  In 
such  cases  as  the  one  referred  to,  where  the  plaintiff  succeeds  upon  the  issue 
upon  which  he  goes  to  trial  he  cannot  be  taken  as  confessing  the  truth  of  the 
material  allegations  in  the  plea  or  defence ;  for  it  is  a  rule  of  law  that  when 
there  are  several  allegations  in  a  pleading  the  truth  of  which  is  disputed, 
the  opposite  party  may  choose  which  he  pleases  and  traverse  it,  and  will  not, 
by  so  doing,  be  taken  as  admitting  the  truth  of  the  other  allegations  in  case 
he  succeeds  upon  the  issue  raised  {Gordon  v.  Ellis,  ubi  supra,  318).  If, 
however,  be  fails  upon  the  issue  raised  he  will  be  taken  as  indirectly  admit- 
ting the  truth  of  the  other  allegations  (Boileau  v.  Rutlin,  2  Ex.  665) ;  and 
a  repleader  will  not  accordingly  be  ever  awarded  in  favour  of  a  party  who 
has  made  the  first  fault  in  pleading,  and  who  fails  upon  the  immaterial  issue 
raided  by  himself  (Kempe  v.  Orewes,  1  Ld.  Raym.  167,  170). 

Where,  however,  it  appears,  notwithstanding  that  the  plaintiff  has  sue-  when  Jndp- 
ceeded  upon  the  issue  raised,  that  he  has  got  no  cause  of  action,  as  for  m»*nt  will  be 
instance  when  the  summons  and  plaint  discloses  no  cause  of  action,  or  where  a*™81^ 
by  a  replication  bad  in  point  of  law  he  confesses  the  truth  of  a  defence 
which  affords  a  sufficient  answer  to  the  previous  pleading,  jndgment  will  be 
arrested.  So,  also,  will  it  be  arrested  when  there  is  a  misjoinder  of  counts 
(Corner  v.  Shew,  4  M.  &  W.  163  ;  Kitehenman  v.  Skeel,  3  Ex.  49)  ;  and 
where  the  plaintiff  declared  for  procuring  his  apprentice  to  depart  from  his 
service,  and  for  the  loss  of  his  service  during  the  whole  residue  of  the  term 
of  his  apprenticeship,  and  the  jury  assessed  damages  generally,  judgment 
was  arrested  because  it  appeared  that  the  term  was  not  expired  (H  amble  to* 
v.  Fere,  2  Wms.  Saund.,  169).  Where,  however,  some  of  the  counts  in  the 
summons  and  plaint  are  good  and  some  bad,  and  general  damages  are  given, 
the  Court  will  not  arrest  the  judgment,  but  will  award  a  venire  den  vo 
{Ayrey  v.  Feamsides,  4  M.  &  W.  J 68;  Empson  v.  Griffin*  11  A.  &  E. 
186);  and  see  Jones  v.  M*  Govern,  Ir.  R.  1  C.  L.  681,  referred  to  ante, 
p.  142,  whence  it  will  appear  that,  in  such  cases,  the  plaintiff  may,  under 
certain  circumstances,  be  allowed  to  enter  up  judgment. 

The  principles  upon  which  the  Court  acts  when  a  plaintiff  applies  for  leave  judgment 
to  enter  up  a  judgment  non  obstante  veredicto,  are  similar  to  those  acted  upon  wm  ohttanu 
in  motions  in  arrest  of  judgment.     It  is  necessary  that  the  cau-e  of  anion  •«"«tefc» 
should  be  confessed  upon  the  record,  and  the  plaintiff  must  th*  refore  show 
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Wiat  must     thftt  °°th  the  issue  upon  which  the  defendant  has  succeeded  is  immaterial, 
appear.  and,  also,  that  the  defendant  has,  either  by  the  pleading  upon  which  that 

issue  has  arisen  {Pirn  v.Grazebrook,  a  C.  B.  429),  or  otherwise,  confessed  the 
cause  of  action ;  and  if  such  confession  does  not  appear,  the  Court  will  award 
a  repleader.  Thus,  a  motion  for  judgment  mom  obstante  veredicto  was  refused, 
when  the  defendant  traversed  two  immaterial  allegations  in  the  declaration 
upon  which  he  succeeded,  leaving  unanswered  a  material  allegation ;  and  the 
principle  upon  which  the  decision  proceeded  was,  that  the  pleas  being  merely 
traverses,  contained  no  more  than  a  conditional  admission  of  the  allegation 
not  traversed,  that  was  to  say,  in  case  the  plaintiff  proved  the  allegations 
traversed  (Rutland  v.  Bagshaw,  19  L.  J.  Q.  B.  234);  and  see  Gtcynne  v. 
BiirnelL  6  King.,  K.  C.  453;  and  Atkinson  v.  Davies,  11  M.  &  W.  236. 
Where,  however,  the  plea  on  which  the  immaterial  issue  was  framed,  was 
one  in  confession  and  avoidance ;  or  even  though  not  in  confession  and  avoid- 
ance, where  there  were  other  pleas  upon  the  record,  upon  which  good  issues 
were  framed,  and  which  other  pleas  were  either  in  confession  and  avoidance, 
or  hy  way  of  traverse,  and  which  the  defendant  failed  in  proving,  the 
Court  allowed  judgment  mom  obstante  veredicto  to  be  entered  (Coulinp  v.  Coxe, 
6  C.  B.  703;  Goodburne  v.  Bowman,  9  Bing.  532);  and  see  further  as  to 
when  judgment  will  be  awarded,  and  in  what  cases  a  repleader  will  be  or- 
dered, 2  Wms.  Saund.,  319  1.  et  seq. 
After  A  motion  in  arrest  of  judgment,  or  for  judgment  mom  obstante  veredicto, 

demurrer.       cannot  be  made  after  judgment  upon  demurrer  (Edwards  v.  Blount,    1  Sir. 
426,  Cresswell  v.  Packham,  6  Taunt.  650 ;  WiUougKby  v.  Willoughby,  6  Q.  B. 
722);  but  it  may  be  made  after  a  judgment  by  default  (Edwards  v.  Blunt, 
Where  bill      u0^  BUpray  Where  a  bill  of  exceptions  has  been  tendered  in  a  cause,  a  motion 
tioliB.  in  arrest  of  judgment  will  not  be  permitted  to  be  made  unless  the  exceptions  are 

abandoned  (Richardson  v.  Corcoran,  7  Ir.  C.  L.  R.  121);  neither  will  a 
new  trial'  *  P*rtv  b®  allowed  to  impeach  1  he  pleadings  of  the  opposite  side  upon  a  motion 
for  a  new  trial  (Lysaght  v.  Delacour,  8  Ir.  C.  L.  R.  453).  When  the  facto 
which  appear  upou  the  record  are  proved,  the  Judge  at  the  trial  ought  not 
to  nonsuit  on  account  of  any  defect  in  the  pleading ;  the  proper  course  being 
to  move  in  arrest  of  judgment,  or  for  judgment  mom  obstante  (Keenan  v. 
Phillips,  5  Ir.  L.  R.,440). 
_  .  By  the  88th  and  89th  General  Orders,  1854,  when  any  party  shall  seek 

made.  ^,  m*0ve  in  arrest  of  judgment,  he  shall,  in  the  first  instance,  apply  to  the 
Court  by  motion  without  notice,  and  every  application  in  arrest  of  judgment 
must  be*  made  within  the  first  four  days  of  the  term  next  after  the  trial,  if 
had  either  in  the  sittings  after  term  or  at  the  assizes,  or  within  the  first  four 
sitting  days  after  the  trial  if  had  in  term.  As  to  extending  the  time  tor 
moving,  see  Harrison  v.  Great  Northern  Railway  Co,,  11  C.  B.  42.  As 
to  the  costs  of 'the  parties  in  case  of  a  motion  in  arrest  of  judgment,  or  for 
judgment  mom  obstante  veredicto,  we  post,  sects.  164,  165. 
Form  of  rule.       A  rule  for  judgment  non  obstante  veredicto  ought  to  be  drawn  up  "  upon 

reading  the  record"  (Beaty  v.  Warren,  4  M.  &  G.  158). 
Entering  (/)  In  order  to  entitle  a  party  to  enter  a  suggestion  under  this  section, 

dugtpsuon.  the  troth  of  the  facto  proposed  to  be  suggested,  must  be  clearly  and  satisfac- 
torily shown  by  afiidavit  (ManUy  v.  Boy  cot,  2  E.  &  B.  46 ;  Fisher  v.  Bridges, 
2E.  &B.  118,  128). 

\^tn  Kof        l^4"  ^  tne  **ct  8U?Fe8te<*  De  admitted  or  found  to  be  true, 
iUSm.  is  *     the  party  suggesting  shall  be  entitled  to  the  like  judgment 
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as  he  would  have  been  entitled  to  if  such  facts  or  allegations 
bad  been  originally  stated  in  the  pleading,  and  proved  or 
admitted  at  the  trial,  together  with  the  costs  of  and  occa- 
sioned by  the  suggestion  and  proceeding  thereon ;  but  if  such 
fact  or  facts  be  found  to  be  untrue,  the  opposite  party  shall 
be  entitled  to  his  costs  of  and  occasioned  by  the  suggestion 
and  proceeding  thereon,  in  addition  to  any  other  costs  to 
which  he  may  be  entitled  (g). 

(jj)  As  to  the  coses  in  such  cases,  see  the  note  to  the  next  section. 

165.  Upon  an  arrest  of  judgment,  or  judgment  nan  oh-  Sportive 
stante  veredicto,  the  Court  shall  adjudge  to  the  party  against  Jy^jj**6 
whom  such  judgment  is  given  the  costs  occasioned  by  the  a  i«. 
trial  of  any  issues  of  fact  arising  out  of  the  pleading  for  de- 
fect of  which  such  judgment  is  given  upon  which  such  party 

shall  have  succeeded;  and  such  costs  shall  be  set  off  against 
any  money  or  costs  adjudged  to  the  opposite  party,  and  exe- 
cution may  issue  for  the  balance,  if  any  (A). 

(Ji)  Formerly' the  rale  upon  a  motion  in  arrest  of  judgment  was,  that  if  Costs, 
the  judgment  was  arrested,  both  parties  bore  their  own  costs  {Cameron  v. 
Reynolds,  i  Cowp.  403,  407).  The  plaintiff  got  no  costs,  because  he  did 
not  succeed,  and  the  defendant  got  none,  because  the  case  was  not  within 
any  of  the  Statutes  giving  costs  (Gray  on  Costs,  p.  389) ;  and  the  rule  is 
still  the  same  ( WhaUg  v.  Laing.  5  H.  &  N".  480),  with  the  exception  above 
introduced,  viz. :  that  the  plaintiff  is  entitled  to  the  costs  occasioned  by  the 
trial  of  the  issues  arUing  out  of  the  defective  pleading.  Upon  a  motion  for 
judgment  no*  obstante  veredicto,  if  the  plaintiff  succeeded  he  was  not  en- 
titled to  any  costs  incurred  subsequent  to  the  bad  plea,  and  before  signing 
judgment,  inasmuch  as  such  costs  were  unnecessarily  incurred  (Gray  on 
Costs,  p.  393 ;  Goodbume  v.  Bowman,  2  Dowl.  206).  By  the  above  sections, 
the  defendant  in  such  cases  is  now  entitled  to  the  costs  occasioned  by  the 
trial  of  the  issue  of  fact  arising  out  of  the  defective  pleading.  When  the 
plaintiff  fails  in  his  motion,  the  defendant  is  entitled  to  the. costs  of  showing 
cause  as  part  of  his  costs  in  the  cause  {Hodgkinson  v.  Wyatt^  1  B.  &  L.  668). 

With  respect  to  proceedings  in  error  (t) :       *  Error. 

1 66.  No  j  udgment  in  any  action  shall  be  reversed  or  avoided  Error  &•  be 
for  any  error  or  defect  therein,  unless  the  proceedings  in  error  ^^ 
be  commenced,  or  brought  and  prosecuted  with  effect,  within  y®4"-  lf>  &  lf> 
six  years  after  such  judgment  signed  or  entered  of  record,  or  wo*. ' 
within  six  years  after  the  time  when  this  Act  shall  have  come 

into  operation  (/). 

(i)  Error,  as  has  been  laid  down  (Co.  Lit.  288,  ©.)»  lies  whenever  a  person   when  error 
is  aggrieved  by  an  error  in  the  foundation,  proceeding,  judgment,  or  execution   he*. 

O  2 
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of  a  suit  It  is  of  two  kinds— error  in  law  and  error  in  fact.  Error  in  law  lies 
when  the  error  is  in  the  judgment  itwlf.  In  such  cases  the  error  complained 
of  is  in  matter  of  law  arising  from  the  default  of  the  Court,  and  the  proceed- 
ings are  taken,  not  in  the  Court  by  which  the  judgment  was  given,  but  in 
the  Court  of  Exchequer  Chamber  or  House  of  Lords.  Error  in  fact,  on  the 
other  hand,  is  brought  in  the  same  Court  where  the  judgment  was  given, 
and  lies  when  the  error  complained  of  does  does  not  arise  from  any  fault  in 
the  Court,  hut  for  some  defect  in  the  execution  of  process.  Com.  Dig.  Tit. 
Pleader  3,  B.  1. 
On  what  It  Error  can  be  brought  only  on  a  judgment  or  an  award  in  the  nature  of 

be8,  judgment  (Co.  Lit.  288  b),  and  it  was,  therefore,  formerly  held  that  a  writ 

of  error  could  not  be  brought  before  judgment  was  actually  given  (2  Wins. 
Saund.,  101  rf).  For  the  same  reason  it  cannot  be  brought  on  mere  interlo- 
cutory orders  for  the  payment  of  money  or  costs  made  by  the  Court  during 
the  progress  of  the  suit,  nor  upon  an  order  charging  stock  in  which  the 
defendant  is  interested  (Scott  v.  Bennett,  Ir.  R.  3  C.  L.  217;  Newton  v. 
Boodle,  6  C.  B.  532).  In  the  former  case  (reported  in  the  Court  below  tub 
worn.  Bennett  v.  Scott,  8  Ir.  Jur.  N.  S.  394)  a  statement  which  had  been 
placed  upon  the  record  in  order  that  the  defendant  might  bring  error,  stating, 
that,  although  the  Judge  at  the  trial  had  given  no  certificate,  pursuant  to  s. 
97  of  the  C.  L.  P.  Act  1856,  yet  the  Court  had  by  an  order  declared  the 
cause  to  be  a  fit  one  to  be  tried  in  a  superior  Court,  and  followed  by  an  award 
of  full  costs,  was  ordered  to  be  expunged  ;  and  the  defendant,  having  after- 
wards brought  error  in  fact,  the  Court  of  Exchequer  Chamber  held  that  the 
order  of  the  Court  below  was  not  reviewable.  Neither  can  error  be  brought 
for  the  purpose  of  reviewing  the  decision  of  the  Court  below  upon  a  question 
of  practice  (Blount  v.  Evan*,  3  Ir.  Jur.  N.  S.  340).  Neither  is  it  com- 
petent for  a  Court  of  Error  to  examine  the  propriety  of  an  amendment  of  t  he 
record  made  by  the  Court  below  being  a  Court  of  Record,  although  the  order 
for  the  amendment  is  sent  up  as  part  of  the  record,  and  was  made  after  writ 
of  error  brought  (Mellith  v.  Richardson,  9  Bing.  125 ;  S.  C.  in  Dom.  Proa 
1  CI.  &  F.  224;  and  cf.  2  Wms.  Saund.  101  d  (»).  As  to  appealing  from  the 
decision  of  the  Court  in  the  case  of  an  issue  under  the  Interpleader  Act,  see 
Green  v.  Letter  kenny  Railway  Co.,  Ir.  R.  3  C.  L.  160;  King  v.  Simmondt, 
1  H.  L.  Cas.  754. 
When  it  The  judgmeut  on  which  error  is  brought  must  be  one  which  either  ipso 

may  tie  facto  prejudices  the  civil  rights  of  the  party  against  whom  it  is  given,  or 

brought.  Upon  which  execution  might  be  issued,  otherwise  he  is  not  aggrieved.  Thus, 

as  a  general  rule,  error  cannot  be  brought  until  final  judgment  is  marked, 
and  does  not  lie  upon  an  interlocutory  judgment  (Samuety.  Jvdi*,  6  East, 
333).  It  is  for  the  same  reason  necessary  that  judgment  should  be  given 
upon  the  whole  record  before  bringing  error  (Tolson  v.  Kaye,  7  Sc  N.  R. 
222).  Error  may,  however,  be  brought  upon  an  award  of  a  venire  de  novo 
(The  Trustees  of  Evans'  Charities  v.  The  Bank  of  Ireland,  5  H.  L.  Cas.  389; 
19  &  20  Vict.  c.  102,  8.  49 ;  M'Mahon  Y.Ellis,  10  Ir.  C.  L.  R.  437,  448 ; 
M'Mahon  v.  Leonard,  5  H.  L.  Cas.  93 1 ).  It  may  be  brought  upon  a  judg- 
ment of  nonsuit  (Evans  v.  Steele,  2  Bing.  326).  Where  judgment  had  been 
given  for  the  plaintiff  on  demurrer  to  a  replication  to  one  of  several  pleas,  it 
was  held  that  the  defendant  might  bring  error,  although  the  plaintiff  had  sub- 
sequently discontinued  the  action  except  as  to  the  costs  of  the  demurrer 
(Shepperd  v.  Sharp,  1  B.  &  N.  115). 

By  section  06  of  the  present  Act  no  proceeding  in  error  can  be  brongbt 
upon  any  final  judgment  marked  under  that  section  for  a  debt  or  liquidated 
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demand  in  money.  In  William*  v.  Sidmouth  Railway  Co.,  L.  R.  2  Ex.  284, 
the  roll  of  a  judgment  obtained  against  a  company  was  erroneous  upon  the 
(ace  of  it,  and  the  Court,  notwithstanding,  allowed  a  scire  facias  to  be  issued 
against  a  shareholder  for  the  purpose  of  obtaining  execution.  As  to  bringing 
error  for  an  error  in  the  judgment  with  respect  to  costt  only,  see  the  200th 
G.  O.  J  854. 

By  section  122  of  the  present  Act  it  is  provided  that  no  judgment  shall 
be  reversed  by  reason  that  the  venue  is  misplaced  or  the  trial  had  in  a 
wrong  county  or  place,  uor  by  reason  of  any  misnomer  of  any  of  the  jurors 
who  tried  the  case  in  name,  surname,  or  addition,  so  as  it  appear  to  the 
(kmrt  to  be  the  same  man  that  was  meant  to  be  returned,  nor  b/  reason  that 
the  plaintiff  or  defendant  being  under  the  age  of  21  years  did  sue  or  defend 
by  attorney.  As  to  marking  a  judgment  by  default  against  an  infant,  see 
a»t&,  p.  1 01,  note  (v). 

As  to  the  course  to  be  adopted  when  the  record  is  imperfect,  in  consequence 
of  the  omiss'on  of  anything  which  should  have  been  inserted,  see  sect.  176, 
note  (a).  And  see,  as  to  the  time  within  which  error  may  be  brought,  note 
O")  **fr<*  »  **  t0  tne  parties  by  whom  it  may  be  brought,  sect.  167,  post ; 
and  as  to  the  constitution  of  the  Court  of  Error,  20  &  2 1  Vict  c  6,  post, 
in  the  Appendix. 

When  a  party  to  the  record  is  desirous  of  bringing  error  in  law  the  Procedure  in 
first  step  to  be  taken  is  to  lodge  the  memorandum  of  error  provided  error- 
by  the  170th  sect.  Formerly  the  proceedings  in  error  were  commenced 
by  suing  a  writ  of  error  out  of  the  Court  of  Chancery,  which  writ 
(where  error  in  law  was  brought)  was  in  the  nature  as  well  of  a  certiorari 
to  remove  a  record  from  an  inferior  to  a  superior  curt  as  of  a  commission 
to  the  judges  of  such  superior  court  to  examine  the  record  and  to  affirm 
it  or  reverse  it  according  to  law.  The  writ  of  error  has,  however,  been  now 
abolished  in  all  civil  cases,  and  in  its  place  the  memorandum  of  error  sub- 
stituted. When  the  memorandum  of  error  is  lodged  the  Master  of  the 
Court  will  give  the  party  lodging  it  a  note  of  the  receipt  of  it,  and  this  re- 
ceipt, together  with  a  statement  of  the  grounds  of  error  intended  to  be 
argued,  must  be  served  on  the  opposite  party  or  his  attorney.  A&  soon  as 
the  receipt  and  statement  of  the  grounds  of  error  are  served  execution  is 
superseded  (sect  171,  post) ;  but  the  supersedeas  (in  the  absence  of  a 
special  order)  will  only  last  for  four  days  after  the  lodgment  of  the  memo- 
randum or  signing  of  the  judgment  (whichever  last  happens),  unless  bail  in 
error  be  given  as  provided  by  the  172nd  sect.  If  bail  in  error  be  not  given, 
the  party  recovering  the  judgment  may  issue  execution,  but  the  plaintiff  in 
error  may  notwithstanding  continue  the  proceedings  in  error.  He  may, 
however,  under  special  circumstances,  be  ordered  to  give  security  for  costs, 
note  (9),  infra.  Having  served  the  receipt  of  the  memorandum  of  error  and 
the  statement  of  the  grounds  intended  to  be  argued,  the  next  step  to  be 
taken  by  the  plaintiff  in  error  is  to  enter  the  suggestion  mentioned  in  the 
173rd  section  of  the  Act,  or  if  required,  to  assign  error  in  the  manner 
therein  provided.  After  the  entry  of  this  suggestion  the  paper  books  for 
the  Judges  should  l«e  made  up,  and  the  case  set  down  for  argument  as 
directed  by  the  197  th  and  198th  G.  Os.  1854.  When  the  case  comes  on  for 
argument  the  judgment  roll  is  to  be  brought  into  the  Court  of  Error  by  the 
Master  of  the  Court,  whereupon  the  Court  will  give  judgment  A  sugges- 
tion of  error  in  the  judgment  on  a  verdict,   and  an  appeal  against  the  rule 
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directing  how  the  verdict  shall  be  entered  may  be  made  at  the  same  time 
and  argued  together  (  Wheehon  v.  Har ditty,  8  El.  &.  Bl.  131). 

The  jurisdiction  of  the  Court  of  Error  in  giving  judgment,  the  manner  of 
entering  it  up,  and  the  further  proceedings  thereupon,  are  provided  for  by 
sects.  176-178,  q.  p. 

As  to  the  procedure  when  error  in  fact  is  alleged,  see  sect.  179,  pant,  and 
the  note  thereto. 
Incidental  As  regards  the  incidental  proceedings  in  cases  where  error  is  brought ;  fee 

proceedings-    as  to  the  course  to  be  adopted  when  error  is  brought  by  one' of  several 
parties,  sect.  175  ;  as  to  the  course  to  be  adopted  when  error  is  brought  by 
or  against  the  representatives  of  a  deceased  party,  sect.  167  ;  as  to  dis- 
continuing proceedings,  sect.  180;  as  to  nonprossing  the  plaintiff  in  error, 
sect.  174;  as  to  confessing  error,  and  consenting  to  a  reversal  of  the  judg- 
ment, sect  181 ;  as  to  quashing  the  proceedings,  sect.  177  ;  as  to  the  con- 
sequences of  the  death  of  any  of  the  parties,  sects.  182-187  ;  as  to  the 
consequences  of  the  marriage  of  a  female  plaintiff  or  defendant,  sect.  188  ; 
and  as  to  the  costs  in  error,  see  the  aos  st  General  Order,  1 854,  and  the  note 
thereto. 
Within  what       (j)  The  proceedings  in  error  must  be  brought  within  six  years  after  judg- 
hThr11  mhy     ment»  P09^     '^ne  8ig"m&  of  tne  judgment,  spoken  of  in  this  section,  would 
0UgL     appear  to  mean  the  signing  of  final  judgment,  completed  by  the  insertion  of 
taxed  costs,  and  not  what  is  ordinarily  understood  as  the  signing  of  the  judg- 
ment.    See  Blackburn  v.  Kymer,  5  Taunt.  672,  $ed  quaere. 

Previous  to  the  present  Act,  the  time  within  which  error  might  be  brought 
was  twenty  years  after  the  judgment  was  signed,  or  entered  of  record 
(6  Geo.  1,  c.  6,  s.  3  (lr.);  10  &  11  Wm.  3,  c.  14  (Eng.).  If  error  be 
brought  after  the  time  prescribed  by  the  present  section,  the  defendant  in 
error  should  not  apply  to  the  Court  to  quash  the  procedings ;  the  proper 
course  to  adopt  is  to  call  on  the  plaintiff  in  error,  pursuant  to  sect  173,  poet, 
to  assign  error,  and  then  plead  the  bar  by  lapse  of  time  (see  Higge  v.  Evans, 
a  Str.  837). 

When  a  party  is  too  late,  under  the  Statute,  to  bring  error,  he  cannot  apply 
to  the  Court,  in  a  summary  way,  to  set  aside  the  judgment  {Graham  v. 
Graham,  5  lr.  Jur.  O.  S.  142). 

Error  may  167  If  any  person  is  or  shall  be  entitled  to  bring  error  as 

by  ?a£^re-    ^eir  or  V^9011^  representative  of  any  party,  plaintiff  or  de- 

presenutive  fend  ant,  such  person  may,  by  leave  of  the  Court  or  a  Judge, 

ofa^eccaaed  enter  a  8Ugge8tion  of  the  death,  and  that  he  is  such  legal 

representative,   which  suggestion  shall  be  embodied  in  the 

Memorandum  of  Error  hereinafter  mentioned,  and  shall  not 

be  traversable,  but  shall  only  be  subject  to  be  set  aside  on 

application  to  the  Court  or  a  Judge,  on  motion,  if  untrue, 

and  the  like  proceedings  in  error  may  thereupon  be  taken  at 

the  suit  of  such  legal  representative  (Jc). 

Who  may  (k)  The  parties  who  may  bring  error  are,  ist,  parties  to  the  record ;  and, 

brtug  error,     accordingly,  even  a  plaintiff  may  bring  error  to  reverse  his  own  judgment,  if 

he  is  dissatisfied  with  it  (Johnsdn  v.  Jebb,    3    Bur.  1772);    2nd,  tbotm 

who  are  privy  to  the  record,  or  injured  by  the  judgment,  the  rule  upon  the 

subject  being  that  a  writ  of  error  can  only  be  brought  by  him  who  would  have 
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bad  the  thing  if  the  erroneous  judgment  had  not  been  given,  i  Wms. 
Saund.,  46  n.  (6).  Accordingly,  as  a  general  rule,  after  the  death  of  the 
parties  to  the  record,  their  personal  representatives  may  bring  error ;  or  in 
the  case  of  real  estate,  the  heir.  An  administrator  de  bonis  non  may,  on 
this  principle,  bring  error  to  reverse  a  judgment  obtained  against  a  previous 
executor  or  administrator  (Curlews  v.  Momington,  27  L.  J.  Q.  B.  269). 

According  to  the  practice  formerly  prevailing,  it  was  necessary,  in  cases  practice 
where  there  had  been  a  change  of  parties  since  the  judgment,  to  sue  out  a  where 
scire  facias  ad  audiendum  error es,  and  in  England,  where  there  is  no  section  j2J!e£ 
corresponding  to  the  present  provision  of  the  Act,  it  would  appear  that  it  is 
still  necessary  m  such  cases  to  have  recourse  to  such  a  proceeding  (  Cvrlewis 
v.  Momington,  ubi  supra) ;   however,  by  the  above  section,  the  heir  or 
personal  representative,  if  entitled  to  bring  error,  may  enter  the  suggestion 
provided  above,  and  thereupon  the  like  proceedings  may  be  had,  as  in. 
ordinary  cases.     Where,  however,  the  proceedings  are  taken  against  the 
personal  represents  live  or  the  heir  or  assignee  of  a  party,  it  would  appear 
that  a  writ  of  scire  facias  must  still  be  issued  (Greene  v.  Lecicrc.  17 
Ir.  C.  L.  R.  3J7). 

As  to  the  liability  of  the  heir,  or  personal  representative  to  costs,  see  the 
case  of  Parker  v.  Tootal,  L.  E.  i  Ex.  41,  referred  to  in  the  note  to  the 
201st  General  Order,  1854. 
% 

1 68.  If  any  person  that  is,  or  shall  be  entitled  to  bring  SSwHrST 
error  as  aforesaid  is  or  shall  be,  at  the  time  of  such  title  "^YJj* 
accrued,  within  the  age  of  twenty-one  years,  feme  covert,  non  *    '  * 
compos  mentis,  or  beyond  the  seas  (/),  then  such  person  shall 

be  at  liberty  to  bring  error  as  aforesaid,  so  as  such  party 
brings  or  commences  and  prosecutes  the  same  with  effect 
within  six  years  after  coming  to  or  being  of  full  age,  dis- 
covert, of  sound  memory,  or  return  from  beyond  the  seas  ; 
and  if  the  opposite  party  shall  at  the  time  of  the  judgment 
signed  or  entered  of  record  be  beyond  the  seas,  then  error 
may  be  brought,  provided  the  proceedings  be  commenced  and 
prosecuted  with  effect  within  six  years  after  the  return  of 
such  party  from  beyond  seas. 

(0  By  sect.  4  of  the  present  Act,  no  part  of  the  United  Kingdom  of  Beyond  seas. 
Great  Britain  and  Ireland,  nor  the  Islands  of  Man,  Guernsey,  Jersey, 
Aldemey,  and  Sark,  nor  any  islands  adjacent  to  any  of  them,  being  part  «»f 
the  dominions  of  her  Majesty,  are  to  be  deemed  to  be  beyond  the  seas,  for 
the  purposes  of  this  Act ;  and  by  sect.  10  of  the  Mercantile  Law  Amendment 
Act  (19  &  20  Vict  c.  97,  post,  in  the  Appendix),  it  would  appear  that  a 
plaintiff  in  error  is  entitled  to  no  further  time  for  the  purpose  of  bringing 
error  by  reason  of  being  beyond  the  seas. 

1 69.  A  writ  of  error  shall  not  be  necessary  or  used  in  SJJished'iS 
any  action,  and  the  proceeding  to  error  shall  be  a  step  in  the  a  16  vict*. 
cause,  and  shall  be  taken  in  manner  hereinafter  mentioned  ;  c'  76, 8* 148' 
but  nothing  in  this  Act  contained  shall  invalidate  any  pro- 
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ceedings  already  taken  or  to  be  taken  by  reason  of  any 
Writ  of  Error  issued  before  the  commencement  of  this 
Act  (m). 

As  to  the  general  nature  of  the  procedure  in  error,  see  ante,  note  (i). 

1 70.  Either  party  alleging  error  in  law  may  deliver  to  the 
Master  of  the  Court  a  memorandum  in  writing  in  the  form 
No.  12.  contained  in  the  Schedule  B.  to  this  Act  annexed,  or 
to  the  like  effect,  entitled  in  the  Court  and  cause,  and  signed 
by  the  party  or  his  attorney,  alleging  that  there  is  error  in 
law  in  the  record  and  proceedings,  whereupon  the  Master 
shall  file  such  memorandum,  and  deliver  to  the  party  lodging 
the  same  a  note  of  the  receipt  thereof;  and  a  copy  of  6uch 
note,  together  with  a  statement  of  the  grounds  of  error 
intended  to  be  argued,  may  be  served  on  the  opposite  party 
or  his  attorney  (n). 

(n)  From  the  language  of  the  172nd  section,  it  follows  that  the  memo- 
randum of  error  may  be  lodged  before  final  judgment  is  marked.  When 
error  is  brought  on  a  judgment  of  the  Court  of  Error,  returnable  to  the 
House  of  Lords,  the  memorandum  of  error  is  to  be  lodged  with  the  officer  of 
the  Court  of  Error  (  Waterpark  v.  Fennell,  2  Ir.  Jur.  N.  8.  182). 

When  error  is  brought  by  some  only  of  the  parties  against  whom  judg- 
ment has  been  given,  the  note  of  the  receipt  of  the  memorandum  should 
state  the  names  of  the  persons  by  whom  the  proceedings  are  taken,  sect. 
175,  post ;  and  it  would  appear  that  in  such  a  case,  the  memorandum  need 
not  purport  to  be  the  memorandum  of  all  the  parties,  but  only  of  those  who 
intend,  at  all  events,  to  allege  error  (Chreene  v.  Led  ere,  17  Ir.  C.  L.  R. 
357,  37  0- 

Error  no  «*-  171.  Proceedings  in  error  in  law  shall  be  deemed  a  super- 
{erviceoftbe  sedeas  of  execution  from  the  time  of  the  service  of  the  copy 
m?Z  and16  °^ tne  note  °^ tne  ^^P*  by  ^e  Master  of  the  memorandum 
gr  .und  of  alleging  error,  together  with  the  statement  of  the  grounds  of 
16  vll  c. 76,  error  intended  to  be  argued,  until  default  in  putting  in  bail, 
».  150.  or  affirmance  of  the  judgment,  or  discontinuance  of  the  pro- 

ceedings in  error,  or  until  the  proceedings  in  error  shall  be 
otherwise  disposed  of  without  a  reversal  of  the  judgment  (0); 
provided  that  if  the  grounds  of  error  shall  appear  to  be 
frivolous  the  Court  or  a  Judge  upon  motion  may  order 
execution  to  issue  (p). 

Supersedeas        (0)  Accordingly,  in  cases  where  error  in  law  is  alleged,  when  the  note  of 

or  execution.  ^  receipt  by  the  Master  of  the  memorandum  of  error,  together  with  the 

statement  of  the  grounds  of  error,  has  been  served,  execution  cannot  be 

iosued  until  default  in  putting  in  bail  (which  should  be  put  in  within  the 
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time  mentioned  in  the  next  section),  or  until  the  happening  of  the  other 
events  mentioned  in  the  present  section;  and  if  before  any  such  default,  as 
aforesaid,  or  at  any  other  time  while  the  proceedings  in  error  operate  as  a 
supersedeas  execution  be  issued  without  an  order  of  the  Court,  or  a  Judge, 
such  execution  may  be  set  aside  (Somer villev.  White,  $  East,  145).  Further- 
more, if  after  notice  of  supersedeas,  the  sheriff  proceeds  to  levy,  he  will 
be  liable  to  an  action  of  trespass  (Belshaw  v.  Marshall,  4  B.  &  Ad. 
336).  If  the  proceedings  in  error  are  taken  after  a  writ  of  execution  has 
issued  upon  the  judgment,  and  such  proceedings  become  a  supersedeas  of 
execution  before  the  sheriff  has  commenced  to  levy,  the  writ  of  execution 
cannot  be  executed  (Per /tin*  v.  Woolaston,  1  Salk.  321,  unless  default  be 
afterwards  made  in  putting  in  bail  (Lane  v.  Bacchus,  2  V,  R.  44). 

If,  however,  the  writ  has  been  partly  executed  before  the  proceedings  have  "WTiere  writ 
operated  as  a  supersedeas,  the  execution  must  be  proceeded  with,  and  the  J^a]^ 
money  levied  will  be  ordered  to  be  brought  into  Court  (Merit on  v.  Stevens, 
Willes,  271).  As  to  discharging  a  defendant  arrested  under  a  ca.  sa.,see 
Alstrop  v.  Sexton,  1  Dowl.  N.  8.  33.  When  error  in  fact  is  brought,  the 
proceedings  are  so  far  a  supersedeas^  that  execution  cannot  be  issued  without 
the  order  of  the  Court,  or  a  Judge  (Semple  v.  Turner,  6  M.  &  W.  J52). 

(p)  If  no  grounds  of  error  be  stated  in  the  copy  of  the   note  served, 
execution  may  be  issued  at  once  by  the  defendant  in  error.     If,  however, 
any  grounds  be  stated,  no  matter  how  frivolous,  the  defendant  in  error  must 
obtain  the  leave  of  the  Court  before  issuing  execution.     Where  the  ground   Wher» 
of  error  alleged  was,  that  no  promise  to  pay  interest  could  be  implied  from   1™""^  °o- 
tlie  forbearance  of  money  at  the  defendant's  request,   the  Court  allowed  lous. 
execution  to  be  issued  (Nordenstorm  v.  Pitt,  13  M.  &  W.  723 ;  and  see  also, 
Shelton  v.  Braithwaite,  8  M.  &  W.  256,  for  another  instance  of  grounds  of 
error  held  to  be  frivolous. 

Unless,  however,  the  grounds  of  error  are  clearly  frivolous,  the  Court  cannot 
interfere  (Gardner  v.  Williams,  3  Dowl.  796). 

172.  Upon  any  judgment  given  or  to  be  given  in  any  of  BaU  m  error, 
the  said  Superior  Courts  of  Common  Law  in  any  personal  Jf7*  lg6  in- 
action or  ejectment,  execution  shall  not  be  stayed  or  delayed  2  •' 
by  proceedings  in  error,  or  supersedeas  thereupon,  without 
special  order  of  the  Court  or  a  Judge  (q),  unless  the  person 
in  whose  name  such  proceedings  in  error  be  brought  shall, 
within  four  clear  days  after  lodging  the  memorandum  alleg- 
ing error,  or  after  the  signing  of  the  judgment,  whichever 
shall  last  happen,  or  before  execution  executed  (r),  be  bound 
with  two,  or,  by  leave  of  the  Court  or  a  Judge,  more  than 
two  sufficient  securities,  such  as  the  Court  wherein  such 
judgment  is  or  shall  be  given,  or  a  Judge  shall  allow  of,  unto 
the  party  for  whom  any  such  judgment  is  or  shall  be  given, 
by  recognizance,  to  be  acknowledged  in  the  same  Court  ($), 
in  double  the  sum  adjudged  to  be  recovered  by  the  said  judg- 
ment, except  in  case  of  a  penalty,  in  double  the  sum 
really  due,    and    double  the  costs,  and  in   the  case  of  a 


Digitized  byLjOOQlC 


202 


Common  Law  Procedure  Act,  1853. 


Nosuper$e- 
deat  without 


Not  neces- 
sary at  Com- 
mon Law 


Security  for 
costs  in 
error. 


How  time 
reckoned. 


plaintiff  in  double  the  costs  adjudged  to  be  paid  to 
the  defendant,  and  also,  except  in  case  of  error  brought  by  a 
defendant  in  ejectment,  and  in  such  case  in  double  the  yearly 
value  of  the  property  adjudged  to  be  recovered  and  double 
the  costs,  to  prosecute  the  proceedings  in  error  with  effect, 
and  also  to  satisfy  and  pay  (if  the  said  judgment  be  affirmed, 
or  the  proceedings  in  error  be  discontinued  by  the  plaintiff 
therein,)  all  and  singular  the  sum  or  sums  of  money  and  costs 
adjudged  or  to  be  adjudged  upon  the  former  judgment,  and 
all  costs  and  damages  and  interest  to  be  awarded  on  such  writ 
of  error,  or  on  any  further  writ  returnable  into  Parliament,  for 
the  delaying  of  execution,  and  also  the  mesne  rates  of  such 
lands,  if  any  be  adjudged  in  any  action  to  be  brought  for  the 
same,  and  give  notice  thereof  to  the  defendant  in  error  or  his 
attorney  (*). 

(9)  In  order  that  the  proceedings  in  error  may  continue  to  operate  as  a 
supersede™  of  execution  after  the  expiration  of  the  period  prescribed  by  the 
last  section,  bail  in  error  must  in  all  cases  be  given  in  the  manner  provided 
by  this  section,  unless  otherwise  specially  ordered  by  the  Court  or  a  Judge. 
At  Common  Law  it  was  in  no  case  necessary,  in  order  that  the  proceeding* 
in  error  might  operate  as  a  supersedeas,  that  the  plaintiff  in  error  should 
give  bail  (Tidd's  Pr.  9th  ed.,  p.  1 149),  and  now  it  is  in  no  case  necessary  to 
give  it  as  a  condition  precedent  to  bringing  error ;  the  purpose  for  which  it 
is  required  is,  that  the  proceedings  in  error  may  operate  as  a  supertedsas. 
Where,  however,  the  plaintiff  in  error  is  resident  abroad  the  Court  of  Error 
possesses  jurisdiction  to  stay  proceedings  until  security  for  the  costs  of  the 
proceedings  in  error  is  given  (Bougleux  v.  Swayne,  3  E.  &  B.  829 ;  Hill  v. 
Fox,  3  H.  &  N.  547).  Such  an  application  must  be  made  to  the  Court  of 
Krror,  and  not  to  the  Court  below  (Moore  v.  Greet  Southern  fr  Western 
Railway  Co.,  9  Ir.  C.  L.  R.  Ap.  6). 

When  an  application  is  made  to  the  Court  or  a  Judge  to  dispense  with 
bail  in  error,  it  must  be  satisfactorily  shown,  not  only  that  error  has  been 
brought  bona  fide,  and  not  merely  for  the  purposes  of  delay,  but  also  that 
it  is  for  the  furtherance  of  justice  that  bail  should  not  be  insisted  on. 
Where  the  Court  of  Queen's  Bench  were  equally  divided  and  one  Judge 
pro  forma,  and  in  order  that  the  case  might  be  brought  into  a  Court  of  Error, 
withdrew  his  judgment,  the  Court  allowed  error  to  be  brought  without  bail 
in  error  (Percival  v.  Dunne,  8  Ir.  C.  L.  R.  Ap.  5);  and  see  further  as  to 
dispensing  with  bail  in  error  (  William*  v.  Downman,  7  Q.  B.  1 12 ;  Reg.  v. 
Ives,  1 1  W.  R.  67). 

(r)  The  time  within  which  the  plaintiff  in  error  should  put  in  bail  begins 
to  run  from  the  lodgment  of  the  memorandum  of  error,  or  from  the  signing 
of  the  judgment,  whichever  last  happens.  The  signing  of  ,the  judgment 
contemplated  by  the  Statute  is  the  final  judgment  completed  by  the  insertion 
of  the  taxed  costs,  unless  they  be  relinquished,  and  not  merely  the  delivery 
of  the  summary  prescribed  by  section  1 24  (Blackburn  v.  Kymer,  5  Taunt. 
672 ;  Power  v.  Haydn,  Batty,  43).  The  four  days  allowed  by  the  section 
are  four  clear  days,  and  are  therefore  to  be  reckoned  exclusive  of  the  day 
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of  signing  judgment  and  of  the  day  on  which  execution  is  issued.  As  a 
general  rule  the  Court  -will  not  enlarge  the  time  for  putting  in  bail  except 
under  special  circumstances  (Hodgens*  Bail,  Hayes,  202;  Dyott  v.J.urm, 
1  D.  &  R  9  ;  Handasyde  v.  Morgan,  2  Wils.  144).  As  to  issuing  or  pro- 
ceeding with  execution  sfter  service  of  the  copy  of  the  note  of  the  receipt  by 
the  Master  of  the  memorandum  of  error,  see  ante,  note  (o). 

(s)  The  security  must  be  given  by  recognizance  in  the  sum  provided  by   Form  of  te- 
the  section.     I*  would  appear  that  it  is  sufficient  if  the  plaintiff  in  error  curit>- 
procures  securities  to  become  bound  for  him,  without  himself  joining  in  the 
recognizance  (Dixon  v.  Dixon,  2  B.  &  P.  443).     Money  cannot  as  of 
right  be  paid  into  Court  in  lieu  of  bail  in  error  (Collins  v.  Gwynne,  2  M.  & 
Sc.  775). 

A  two-day  notice  of  bail  in  error  must  be  given  before  the  time  for  putting 
in  such  bail,  195th  G.  O.  1854;  and  by  the  194th  G.  O.  1854,  no  practising 
attorney,  or  clerk,  or  apprentice  to  a  practising  attorney,  can  be  bail  in  error 
without  leave  of  the  Court.  Members  of  a  corporation  may  be  bail  in  error 
for  the  corporation  (Henley  v.  Mayor  of  Lyme  Regie,  6  Bing.  195).  If  Sham  ball.  * 
sham  bail  be  put  in,  it  may  be  treated  as  a  nullity,  and  execution,  it  would 
seem,  may  be  issued  (Ward  v.  Levi,  1  B.  &  C.  268 ;  Svtcliffie  v.  Eldred,  2 
DowL  184). 

(*)  The  plaintiff  in  error  and  his  sureties  bind  themselves,  as  will  be  ob-  5j!nba,^d 
served,  to  prosecute  the  proceedings  in  error  with  effect,  which,  in  the  rase  s 

of  a  replevin  bond,  has  been  held  to  mean  to  carry  the  suit  to  a  termination 
successful  to  the  party  (Tummo*s  v.  Ogle,  6  E.  ft  B  571) ;  and  also  to 
satisfy  and  pay  the  several  sum*  specified  in  the  above  section.  As  the  en- 
gagement of  the  sureties  is  therefore  absolute  ihey  will  not  be  discharged  by 
the  plaintiff  in  error  being  taken  on  a  ca.  sa.  (Perkins  v.  Pettit,  2  B.  &  P. 
440)  ;  or  by  his  bankruptcy  and  certificate  (Sovthcote  v.  Braithwoite,  1  T. 
R.  624).  Where,  however,  the  plaintiff  in  error  died  before  a  reasonable 
time  bad  elapsed  for  prosecuting  the  suit  it  was  held  that  the  sureties  were 
discharged  (Leitrim  v.  Stewart,  Ir.  R.  5  C.  L.  27 ;  Morris  v.  Matthews,  2  Q. 
B.  293> 

173.  The  assignment  of  and  joinder  in  error  in  law  shall  Suggestion  of 
not  be  necessary  or  used,  and  instead  thereof  a  suggestion  to  m^W* 
the  effect  that  error  is  alleged  by  the  one  party  and  denied  by  *•  J^- 176» 
the  other  may  be  entered  on  the  judgment  roll  in  the  Form  No. 
1 3.  contained  in  Schedule  B.  to  this  Act  annexed,  or  to  the  like 
effect  (w)  ;  provided  that  in  case  the  defendant  in  error  in- 
tends to  rely  upon  the  proceeding  in  error  being  barred  by 
lapse  of  time,  or  by  release  of  error,  or  other  like  matter  of  fact, 
he  may  give  four  days'  written  notice  to  the  plaintiff  in  error, 
to  assign  error  as  heretofore,  instead  of  entering  the  sugges- 
tion, and  shall  plead  thereto  within  eight  days  the  bar  by 
lapse  of  time,  or  release  of  error,  or  other  like  matter  of  fact, 
upon  which  such  proceedings  may  be  had  as  heretofore  (v). 

(*)  The  suggestion  in  question  must  be  entered  within  ten  days  after  the  When  to  be 
service  of  the  receipt  of  the  memorandum  of  error,  s  174,  post,  q.  v.  entered. 


Digitized  byLjOOQLC 


204  Common  Law  Procedure  Act,  1853. 

Assignment        (r)  As  to  assignment  of  error  see  Ch.  Ar.  Pr.  iath  ed.,  p.  572.     When 

01  error..        error  \A  assigned,  notice  of  the  filing  thereof  and  of  other  pleadings  In  error, 

and  with  such  notice  a  true  copy  of  the  assignment  or  other  pleading,  are  to 

be  served ;  and  every  such  assignment  or  other  pleading  is  to  be  considered 

as  filed  only  on  the  day  of  such  service,  196th  G.  O.  1854. 

If  the  defendant  pleads  to  the  assignment  of  error  any  matter  of  fact  upon 
which  issue  is  joined,  the  issue  will  be  tried  as  in  an  ordinary  esse.  The 
defendant  may,  however,  carry  down  the  issue  for  trial  without  waiting  for  a 
default  on  the  part  of  the  plaintiff,  and  without  entering  a  rule  for  trying  it 
by  provi$o  ;  Tidd's  Pr.  9th  ed.,  p.  1 175. 

s^JIiSon  174.  The  suggestion  last  aforesaid  shall  be  entered  by  the 

t<>  be  made     plaintiff  in  error  within  ten  days  after  the  service  of  the  note 

hferrorntis     of  the  receipt  of  the  memorandum  alleging  error,  or  such 

7c,lITaa  °'   otner  t>rae  **  tne  Court  or  a  Judge  may  order  (w)\  and  in 

default  thereof,  or  of  assignment  of  error  in  cases  where  an 

assignment  is  required,  the  defendant  in  error,  his  executors 

or  administrators,  shall  be  at  liberty  to  sign  judgment  of 

non  pros  (x). 

Non-prossing  (10)  For  the  course  to  be  adopted  where  error  is  brought  upon  a  judgment 
puintitt  ^y  8()me  0|]iy  0f  the  partis  against  whom  it  is  given,  and  the  other  parties 

decline  to  join  in  the  proceedings,  see  the  next  section. 

(x)  Execution  may  be  issued  by  the  defendant  in  error  immediately  after 
judgment  of  mom  pros  has  been  signed.  Judgment  should,  however,  be 
signed  before  it  is  issued.  The  section,  as  may  be  observed,  provides  that 
the  executors  or  administrators  shall  be  at  liberty  to  sign  such  judgment ; 
and  they  may  do  so,  it  would  appear,  though  they  have  not  previously  been 
made  parties  (&.  [Catherine1  $  Dock  Co.  v.  Biggs,  10  Q.  B.  652). 

When  the  suggestion  has  been  entered  by  the  plaintiff,  and  the  paper 
book*  lodtfed,  he  cannot  be  non-pro$$ed  for  not  setting  down  the  case  for 
argument  (Scott  v.  Midland  Great  Western  Railway  Co.,  6  Ir.  Jur.O.  S.  r). 
In  such  case  the  defendant  may  himself  set  the  case  down.  As  to  the 
course  to  be  adopted  in  case  the  plaintiff  neglects  to  make  up  the  paper  books, 
see  Doolan  v.  Doolan,  7  Ir.  Jur.  N.  S.  34,  and  the  197th  Q.  0.  1854. 

oflevena0116--  I75*  *n  ^  error  be  brought  upon  a  judgment  given 
in-  sons.  15  a  against  several  persons,  and  one  or  some  only  shall  proceed  in 
l«Vict.c.  7«,      e  .  **i_  •  1?         i_  J     j  l   11 

s  im.  error,  the  note  of  the  receipt  of  such  memorandum  shall  state 

the  names  of  the  persons  by  whom  the  proceedings  are  taken  ; 
and  in  case  the  other  persons  against  whom  judgment  has 
been  given  decline  to  join  in  the  proceedings  in  error,  the  same 
m>iy  be  continued,  and  the  suggestion  last  aforesaid  entered, 
stating  the  persons  by  whom  the  proceedings  are  brought, 
without  any  summons  and  severance;  or  if  such  other  persons 
elect  to  join,  then  the  suggestion  shall  state  them  to  be  and 
they  shall  be  deemed  as  plaintiffs  in  error,  although  not 
mentioned  as  such  in  the  previous  proceedings  (y). 
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(y)  According  to  the  former  practice  if  a  judgment  was  given  against  Former 
several,  any  one  of  them  might  have  brought  error.  The  writ  of  error  practice. . 
should,  however,  in  each  a  case,  have  been  issued  in  the  names  of  all,  and  if  in 
the  name  of  one  or  some  only,  it  would  be  quashed  by  the  Court  (Laroche 
v.  Wcubrough,  »  T.  R.  737).  If,  after  the  writ  of  error  had  been  brought  in 
the  names  of  all,  some  of  the  parties  refused  to  come  in  and  join  in  the  pro- 
ceedings, they  must  have  been  summoned  and  severed ;  and  the  summons 
and  severance  should  have  been  entered  upon  the  record.  Afier  the  severance 
of  the  partes  refusing  to  join,  the  other  parties  might  have  proceeded  with 
the  writ  of  error  alone. 

According  to  the  present  practice  the  proceedings  are  commenced  by  the  lodg-  Present 
ment  of  the  memorandum  of  error;  and  when  the  proceedings  are  taken  by  l*1*01*66* 
some  only  of  the  parties  against  whom  the  judgment  is  given,  the  memorandum, 
although  entitled  in  the  cause,  should  be  in  the  names  of,  and  signed  by  those 
only  actually  bringing  error  {Green  v.  Leclerc,  17  Ir.  C.  L.  K.  357,  372). 
The  practice,  however,  does  not  appear  to  be  as  yet  fully  settled.  After  the 
lodgment  of  the  memorandum  of  error  the  parties  who  have  not  signed  the 
memorandum  of  error  must,  it  would  seem,  be  served  with  notice  of  the  pro- 
ceedings, so  as  to  have  the  option  of  joining  in  the  proceedings  if  they  choose 
(Green  v.  Leclerc,  ubi  wpra).  In  that  case  the  Court  intimated  their 
opinion  to  be  that,  in  the  case  of  error  in  fact,  the  proceedings  by  summons 
and  severance  have  not  been  abolished  by  the  present  statute,  and  that  even 
if  abolished  the  record  must  in  some  way,  by  suggestion  or  otherwise,  show 
that  the  other  defendants  declined  to  join  in  the  proceeding,  or  had  an  oppor- 
tunity of  electing  to  do  so. 

176.  Upon  such  suggestion  of  error  alleged  and  denied  JjJ8^* 
being  emend,  th*  cause  may  be  set  down  for  argument  in  brougi,  into 
the  Court  of  Error  in  the  manner  heretofore  used  (z);  and  Ern?°i5  a 
the  judgment  roll  shall,  without  any  writ  or  return,  be  if]^0,  7* 
brought  by  the  Master  into  the  Court  of  Error  in  the  Ex- 
chequer Chamber,  before  the  Judges  of  the  said  Court,  on  the 
day  of  its  sitting,  at  such  time  as  the  Judges  shall  appoint, 
either  in  term  or  in  vacation  (a) ;  and  the  Court  of  Error  shall 
and  may  thereupon  review  the  proceedings,  and  give  judgment 
as  they  shall  be  advised  thereon ;  and  such  proceedings  and 
judgment  as  altered  or  affirmed  shall  be  entered  on  the  origi- 
nal record;  and  such  further  proceedings  as  may  be  necessary 
thereon  shall  be  awarded  by  the  Court  in  which  the  original 
judgment  was  given  (b) :  provided,  however,  that  in  case  of 
error  to  the  High  Court  of  Parliament,  a  transcript  of  the 
record  shall  be  prepared  and  forwarded  in  the  manner  here* 
tofore  used  (c). 

(*)  See  the  197  O.  0.,  1854. 

(o)  Previous  to  the  present  Act,  the  original  record  was  not  brought  into  Firmer 
the  Court  of  Error,  but  a  transcript  of  it  was  made  out  and  returned  to  the  practice. 
Court. 
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When  the  record  is  imperfect,  in  consequence  of  the  omission  of  anything 
which  should  have  been  inserted,  the  plaintiff  should  allege  diminution. 
Previous  to  the  present  Act,  the  plaintiff  in  error  in  such  a  case  should  in 
the  first  instance  issue  his  writ  of  error,  and  then  obtain  a  certiorari  to  return 
the  record  ;  and  on  return  thereof  allege  diminution,  if  the  part  sought  to  be 
inserted  were  omitted.  Accordingly,  where  a  trial  was  had,  and  a  bill  of 
exceptions  taken  to  the  charge  of  the  Judge — which  exceptions  were  allowed, 
and  a  ventre  de  novo  awarded,  and  a  second  trial  had,  and  a  verdict  found 
in  favour  of  the  exceptants — it  was  held,  upon  a  writ  of  error  having  been 
issued,  that  the  plaintiff  in  error  was  entitled  to  a  certiorari  to  have  these 
matters  returned  as  part  of  the  record  (Evans'  Charities  v.  The  Bank  of  Ire- 
land, 1  Ir.  C.  L.  B.  394,  396  ;  3  Ir.  C.  L.  B.  280;  5  H.  L.  Cas.  ^89).  In 
that  case  (1  Ir.  C  L.  R.  394),  an  application  was  in  the  first  instance  made 
to  the  Court  below  to  insert  the  omitted  parts,  which  application  was  refused, 
the  Court  stating  that  the  proper  course  was  to  allege  diminution.  As  to 
suggesting  the  matter  omitted,  see  Bennett  v.  Scott,  8  Ir.  Jur.  N.  S.  394, 
10  Ir.  Jur.  N.  S.  31,  S.  C.  in  Ex.  Ch.  s*b  not*.  Scott  v.  Bennett,  Ir.  R.,  3 
C.  L.  217;  and  see  further  as  to  alleging  diminution,  2  Wras.  Saund.,  101  v., 
Bacon's  Abr.  Tit.  Error  E. 

A  Court  of  Error  will  not  inqnire  into  the  propriety  of  amendments  made 
by  the  Court  below,  even  though  the  amendments  were  made  after  errer 
brought  (Scales  v.  Cheese,  12  M.  &  W.  685),  and  see  Ward  v.  M'Kelvey, 
7   Ir.  Jur.  N.  S.  409. 

(b)  As  to  the  mode  of  proceeding  upon  the  argument  of  the  case,  see  the 
197th  and  198th  6.  Os.  1854,  and  the  notes  thereto;  and  as  to  the  nature 
of  the  judgment  which  the  Court  may  give,  see  sect.  178,  post. 

What  a  Court  of  Error  does  on  error  duly  brought  has  been  thus  described : 
It  takes  possession  of  the  roll  from  the  Court  below  ;  it  places  upon  the  roll 
us  its  own  judgment  that  which  is  the  true  judgment  of  the  law,  and  then 
returns  the  roll  to  the  Court  below  with  this  new  judgment  placed  upon  it 
Upon  error  to  the  House  of  Lords,  the  judgment  of  the  House  is  entered  upon 
the  transcript  of  the  record,  which  is  then  returned  to  the  Court  below,  and 
the  judgment  so  entered  is  copied  upon  the  original  roll  (M'Mahon  v. 
Leonard,  10  Ir.  C.  L.  R.  444,  456,  per  Christian  J.).  When,  however,  the 
judgment  of  the  Court  of  Error  has  been  entered  upon  the  roll,  the  further 
proceedings  are  to  be  awarded  by  the  Court  in  which  the  original  judgment 
was  given.  The  Court  of  Error  has  accordingly  no  jurisdiction  upon  revers- 
ing a  judgment  to  award  restitution,  but  will  remit  the  record  to  the  Court 
below  to  be  dealt  with  there  ( JP Andrew  v.  The  Beet  Sugar  Co.,  7  Ir.  C.  L.  R. 
622).     As  to  the  manner  of  restitution  see  Ch.  Ar.  Pr.  12th  ed.,  p.  582. 

(c)  Upon  error  to  the  House  of  Lords,  the  memoranda  of  error  prescribed 
by  sect.  170,  ante,  are  to  be  lodged  with  the  officer  of  the  Court  of  Error 
(fFuterparkv.  Fennell,  2lr.  Jur.  N.  S.  182).  In  such  cases,  moreover,  the 
original  transcript,  as  also  the  judgment  of  the  Court  of  Exchequer  Chamber, 
should  be  lodged  with  the  clerk  of  the  errors  (Rogers  v.  Dejonoourt,  Bl  .D.  & 
O.  91). 


ittSurtoS         !77-  Courts  of  Error  shall  have  power  to  quash  the  pro- 

i«v\r*t!6 %e   ceed*n8s  *a  error  *n  a^  cases  in  which  error  does  not  lie  (d ), 

s.  iw.         'or  where  they  are  taken  against  good  faith  (e),  or  in  any  case 

in  which  proceedings  in  error  might  heretofore  have  been 
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quashed  by  such  Courts  (/);  and  such  Courts  shall  in  all 
respects  have  such  jurisdiction  over  the  proceedings  as  over 
the  proceedings  in  error  commenced  by  writ  of  error,  and 
shall  be  enabled  to  give  the  like  order  for  payment  of  interest 
for  delay  of  execution  in  giving  any  judgment  of  affirmance 

<*). 

(d)  The  above  section  provides  that  the  Court  of  Error  may  quash  the  Quashing 
proceedings  when  error  does  not  He.  The  cases  provided  for  are  cases  where  proceedings. 
it  appears  from  the  record  itself  that  error  does  not  lie,  as/for  instance  where 
error  is  brought  upon  an  interlocutory  order  or  the  like — ante,  p.  196,  but 
in  cases  where  error  does  not  lie,  in  consequence  of  matter  dehors  the  record, 
except  where  the  proceedings  are  taken  against  good  faith,  the  Court  will 
not  quash  the  proceedings  (Howell  v.  London  Dock  Co.,  6  Jur.  N.  S.  676). 
Neither  will  the  proceedings  be  quashed  where  the  only  ground  upon  which 
it  is  sought  to  quash  them  is  that  the  judgment  is  incorrect  In  such  a  case 
the  plaintiff  in  error  is  entitled  to  have  the  question  decided  in  the  ordinary 
manner. 

Previous  to  the  present  Act  there  were  three  ways  in  which  the  proceed-  ^e!f  ftp" 
ings  might  he  quashed.  The  defendant  might  iu  the  first  place,  apply  to  fo !  mad£ W 
the  Court  of  Chancery  out  of  which  the  writ  issued,  and  which  in  the  exer- 
cise of  its  inherent  power  over  its  own  proceedings,  might  quash  a  writ  which 
should  not  have  been  issued ;  or  he  might  apply  to  the  Court  of  Error  where 
the  writ  was  made  returnable,  which,  however,  could  only  quash  the  writ  where 
there  was  a  defect  apparent  upon  the  face  of  it,  or  where  Hie  record  did  not 
correspond  with  it  (Garrard  v.  Tuck,  8  C.  B.  258,  268,  per  Parke,  B.) ;  or  be 
might  apply  to  the  Court  below,  to  which  the  writ  was  directed.  It  was 
however,  extremely  doubtful  whether  the  Court  below  had  any  power  to 
quash  the  writ  (Lloyd  v.  Scutt,  1  Dougl.  350,  Tidd's  Pr.,  9th  ed.,  p.  1 162,  and 
see  Doolanv.  Doolan,  7  Ir.  Jur.  N.  8.  34):  and  it  would  appear,  that  the 
only  power  it  could  exercise  in  such  a  case,  was  to  allow  execution  to  issue. 
There  are,  however,  cases  to  be  met  with,  in  which  the  Court  below  quashed 
the  proceedings,  see  Bennett  v.  Morrie,  2  Law  Rec.  O.  8.  35.  Assuming 
that  according  to  the  former  practice,  the  Court  below  had  no  power  to  quash 
the  proceedings,  it  would  follow,  that  such  an  application  should  now  in  all 
cases  be  made  to  the  Court  of  Error. 

(e)  The  proceedings  will  be  quashed  if  brought  contrary  to  agreement,  Forbadkith. 
even  though  the  proceedings  are  plainly  erroneous  upon  the  face  of  them 
(Camden  v.  Ed»e,  1  H.  Bl.  21 ;  Executor*  of  Wright  v.  Nutt,  1  T.  R.  388; 
Brown  v.  Granville,  4  M.  &  Scott,  333) ;  or  if  time  to  pay  was  given  upon 
a  promise  to  settle  (Cater  v.Weet,  2  T.  R.  183),  or  where  the  action  is 
brought  to  try  a  particular  question,  and  the  plaintiff  brings  error  for  some 
matter  not  affecting  the  question  agreed  to  be  raised  (Garrard  v.  Tuck,  8  C. 
B.  254,  258,  270). 

(/)  The  other  cases  in  which  proceedings  in   error  might  have  been  For  defect  in 
quashed,  were  where  the  record  did  not  correspond  with  the  writ,  or  where  it  writ- 
was  detective  upon  the  face  of  it,  and  see  further,  Tidd's  Pr.,  9th  ed.,  p. 
1162. 

The  order  quashing  the  proceedings  is  matter  of  record  examinable  upon 
error  in  the  House  of  Lords  (King  v.  Simmonds,  1  H.  L.  Cas.  754). 

As  a  general  rule,  costs  are  payable  ou  an  order  quashing  the  proceedings.  Costs. 
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By  the  6th  Anne,  c.  io,  s.  22  (Ir.);  4  Anne,  c  16,  a.  25  (Eng.),  it  is 
enacted,  that  upon  the  quashing  of  any  writ  of  error  for  variance  from  the 
original  record  or  other  defect,  the  defendants  in  error  shall  be  entitled  to 
their  costs,  and  by  the  above  section,  it  is  provided  that  the  Court  of  Error 
shall  have  the  same  jurisdiction  over  the  proceedings  in  error  as  if  they  had 
been  commenced  by  writ  of  error.  If,  however,  the  proceedings  are  defective 
in  consequence  of  the  defendant's  acts,  no  costs  will  be  given,  or  he  may 
even  be  ordered  to  pay  them  (Gould  v.  Coulthursi,  1  Str.  139 ;  Rtjindoz  v. 
Randolph,  2  Str.  834). 
Intereat.  (&  By  3  &  4  Vict,  c  105,  s.  55,  poet,  in  the  Appendix,  the  defendant  in 

error,  in  case  he  succeeds,  is  entitled  to  interest  on  the  amount  of  the  judg- 
ment for  such  time  as  execution  is  delayed.  As  to  which  court  the  order 
for  interest  is  to  be  made  by,  see  Hooper  v.  Lane,  6  H.  L.  Cas.  443,  555. 

frmftohaye  I7^'  Courts  of  Error  9hall  in  all  cases  have  power  to  give 
like  powers  such  judgment  and  award  such  process  of  repleader  and  writ 
beSw^uTi  of  inquiry  as  the  Court  from  which  error  is  brought  ought 
J6 167*'  *  76'  t0  have  done,  without  regard  to  the  party  alleging  error  (h). 

Power  of  (K)  The  present  section  enlarges  considerably  the  powers  of  the  Court  of 

Error  in  Error  as  regards  proceedings  taken  there.     Formerly  the  rule  was,  that 

giving  judg-  where  a  writ  of  error  was  brought  by  a  defendant  to  reverse  a  judgment  pro- 
nient.  nounced  against  him,  the  Court  could  only  affirm  or  reverse  the  judgment 

in  toto  ;  while,  if  the  writ  of  error  was  brought  by  the  plaintiff,  the  Court 
would  not  only  reverse  the  judgment  if  they  considered  it  erroneous,  but  they 
would  pronounce  such  judgment  as  the  Court  below  ought  to  have  given 
(The  Queen  v.  Houtton,  4  Ir.  L.  R.  174,  176,  per  Burton,  J.).  In  point  of 
fact,  the  Court  of  Error  could  give  no  judgment  againtt  the  party  suing  out 
a  writ  of  error  after  reversing  an  erroneou.s  judgment  against  him,  although 
they  might  give  one  in  his  favour  (Pollitt  v.  Forrest,  1 1  Q.  B.  949,  973,  per 
Parke,  B.).  Thus,  on  reversing  a  judgment  had  for  the  plaintiff  below,  it 
might  give  the  defendant  (the  plaintiff  in  error),  judgment  for  costs  (Gildart 
\.Glad$tone,  12  East,  668).  Furthermore,  the  judgment  was  deemed  one 
entire  thing  which  could  not  be  reversed  in  part  and  affirmed  in  part  (2 
Wms.  Saund.,  101  bb.),  and  therefore,  if  in  an  action  against  several,  one 
judgment  was  given  against  all,  and  upon  error  it  was  held  that  the  judg- 
ment was  erroneous  as  to  one,  it  must  have  been  reversed  as  against  all  (Ro. 
Abr.  776,  pi.  9  ;  Greene  v.  Leclerc,  Ir.  R.  1  C.  L.457).  However,  by  the 
present  section,  the  Court  of  Error  is  empowered  to  give  such  judgment  as 
the  Court  below  ought  to  have  given,  and  the  judgment  is  entered  upon  the 
original  record,  see  M'Mahon  v.  Leonard,  10  Ir.  C.  L.  R.  444,  456.  Thus, 
on  reversing  a  judgment  of  the  Court  below,  where  error  is  brought  by  the 
defendant,  it  will  award  him  the  costs  of  the  proceedings  below  (Gildqrt  v. 
Gladstone,  12  East,  668)  ;  and  as  the  whole  record  is  before  the  Court  they 
may  inquire  into  the  whole  of  the  judgment  and  give  judgment  against  the 
plaintiff  in  error  upon  a  part  of  the  record  as  to  which  no  error  is  alleged,  see 
Kernot  v.  Pittis,  23  L.  J.  Q.  B.  33,  35. 

By  the  present  section,  moreover,  the  Court  of  Error  is  empowered  to  award 
a  repleader  or  writ  of  injury.  It  may  also  award  a  ventre  de  novo  (Grant 
v.  Astle,  2  DougL  722)  ;  on  which  award  error  may  at  once  be  brought  to 
the  House  of  Lords  (M'Mahon  v.  Leonard,  10  Ir.  C.  L.  R.  444,  448.     The 
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Error  in  Fact. 

farther  proceedings  on  the  judgment  of  the  Court  such  as  awarding  restitution, 
Ac,  are,  however,  to  be  awarded  by  the  Court  in  which  the  original  judg- 
ment was  given,  s.  176,  ante,  note  (&). 

As  to  entering  up  a  judgment  of  reversal  at  the  instance  of  the  defendant 
in  error,  see  post,  s.  181,  note  (j  ). 
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170.  Either  party  alleging  error  in  fact  may  deliver  to  the  Proceeding 


In  error  in 


16 
Vict  c,  76, 


Master  of  the  Court  a  memorandum  in  writing  in  the  form  fact"?1* 
No.  14.  contained  in  the  Schedule  B.  to  this  Act  annexed,  or  £15^ 
to  the  like  effect,  entitled  in  the  Court  and  cause,  and  signed 
by  the  party  or  his  attorney,  alleging  that  there  is  error  in 
fact  in  the  proceedings,  together  with  an  affidavit  of  the 
matter  of  fact  in  which  the  alleged  error  consists,  whereupon 
the  Master  shall  file  such  memorandum  and  affidavit,  and 
deliver  to  the  party  lodging  the  same  a  note  of  the  receipt 
thereof;  and  a  copy  of  such  note  and  affidavit  may  be  served 
on  the  opposite  party  or  his  attorney  ;  and  such  service  shall 
have  the  same  effect,  and  the  same  proceedings  may  be  had 
thereafter,  as  heretofore  had  after  the  service  of  the  rule  for 
allowance  of  a  writ  of  error  in  fact  (t). 


(t)  As  to  when  error  in  fact  may  be  brought,  see  ante,  p.  196.  Error  in  fact. 

Error  in  fact  must  be  brought  in  the  Court  in  which  judgment  has 
been  given.  It  has,  however,  been  held  in  England  that  error  in  fact  lies  in 
the  Queen's  Bench  on  a  judgment  of  the  Common  Pleas  (Cattledine  v.  Mundy, 
4  B.  &  Ad.  90,  97). 

The  first  step  to  be  taken  by  a  party  alleging  error  in  fact  is  to  lodge  the  How 
memorandum  of  error  and  affidavit  prescribed  by  the  section.  When  lodged,  *  brou*hL 
a  copy  of  the  note  of  the  Master's  receipt  and  of  the  affidavit  are  to  be  served 
on  the  opposite  party  or  his  attorney.  After  service  the  next  step  is  to  assign 
error,  as  to  which  see  the  196th  G.  O.  1854.  For  forms  of  assignment  of 
error,  see  Chitty's  Forms,  10th  Ed.,  p.  306  ;  and  see  Green  v.  Leclerc,  17  Ir. 
C.  L.  R.  357,  for  the  form  of  a  tcirefaciat  ad  audiendum  error e*.  Only  one 
error  in  fact  can  be  assigned.  When  error  is  assigned  the  defendant  should 
plead  to  the  assignment.  As  to  how  the  defendant  should  plead  see  Ch.  Ar. 
Fr.  1 2th  Ed.,  p.  588.  When  the  defendant  makes  default  in  pleading  to  an 
assignment  of  error,  the  plaintiff  is  entitled  to  an  absolute  order  for  a  judgment 
of  reversal  (Arding  r.Eolmer,  1  H.  &  N.  278). 

When  the  pleadings  are  concluded  issue  in  fact  or  in  law  as  the  case  may  Trial  of  issue. 
be,  should  be  joined  between  the  parties,  and  thereupon  the  proceedings  with 
respect  to  the  trial  of  such  issue  are  the  same  as  in  the  case  of  any  ordinary 
issue  in  fact  or  in  law  (199th  G.  O.  1854),  except  that  both  parties  being 
actors  either  may  make  up  the  abstract  and  serve  notice  of  trial.  If  the 
defendant  succeeds  the  judgment  of  the  Court  is  that  the  former  judgment 
be  affirmed ;  if,  on  the  other  hand,  the  plaintiff  succeeds,  the  judgment  is  that 
**  the  judgment  aforesaid  be  recalled/' 

P 
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Where 
brought  by 
represen- 
tative. 


By  one  of 
several. 


Non- 
prossing. 


IVath  of 
parties. 


Plaintiff  may 
discontinue 
proceedings 
in  error.  \& 
A-  16  Vict.  c. 
70,  s.  159. 


Tefendant 
may  confess 
error  and 
conseut  to 
reversal  of 
judgment. 
13  &  16  Vict 
c.  ~*G  s.  1UU. 


As  regards  the  incidental  proceedings  when  error  in  fact  is  brought,  there 
appears  to  be  considerable  doubt  as  to  the  practice.  When  error  is  brought 
by  the  heir  or  personal  representative  of  a  deceased  party,  s.  167,  ante, 
applies.  If  brought  against  the  heir  or  personal  representative,  it  would 
appear  that  a  writ  of  scire  facias  ad  audiendum  errores  should  in  the  first 
instance  be  issued  (Green.  v.Leclerc,  17  lr.  C.  L.  R.  357,  Curlewis  v. 
Mornington,  27  L.  J.  Q.  B.  269). 

As  to  the  proceedings  to  be  adopted  when  error  is  brought  by  one  or  some 
only  cf  the  parties  against  whom  judgment  is  given,  see  note  (y),  supra,  and 
Green  v.  I^eclerc,  ubi  supra.  Bringing  -error  in  fact  does  not,  strictly 
speaking,  operate  as  a  supersedeas ;  but  after  it  is  brought  execution  cannot 
be  issued  without  the  leave  of  the  Court  (Sernple  v.  Turner,  6  M.  &  W.  152). 
It  may,  however  be  doubted  whether  under  the  172nd  section  of  the  Act 
the  plaintiff  should  not  put  in  bail  within  the  time  there  prescribed. 

As  to  non-prossing  the  plaintiff,  there  does  not  appear  to  be  any  provision 
in  the  Act,  as  the  1 74th  sectionis  inapplicable ;  and  according  to  the  practice 
prevailing  before  the  Act,  (which  is  left  unaffected),  the  plaintiff  might  be 
ordered  to  assign  error  within  a  limited  time,  and  in  default  a  non-pros 
might  be  entered  (MEncrow  Y.English,  2  Kidg.  P.  C.  112).  It  was 
not  necessary  for  the  defendant  to  serve  the  rules  to  plead  before  marking 
judgment  (Poole  v.  Cassidy,  Bl.  D.  &  0.  229). 

If  the  proceedings  become  defective  in  consequence  of  the  death  of  the 
parties,  transmission  of  interest,  &c,  it  may  be  questioned,  having  regard  to 
the  language  of  the  1 82nd  section,  whether  the  proceedings  can  be  continued 
in  the  manner  provided  by  that  and  the  following  sections.  If  they  cannot, 
the  proceedings  in  error  become  abated  in  the  same  cases  as  before  the  Act, 
see  s.  182,  post,  note  (&). 

If  the  proceedings  in  error  in  fact  are  erroneous  in  consequence  of  a 
wrong  decision  in  point  of  law,  error  in  law  may  be  brought  upon  the  judg- 
ment of  the  Court  in  the  same  cases  that  it  might  be  brought  in  an  ordinary 
cause  (Irwin  v.  Grey,  L.  R.  1  C.  P.  171 ;  S.  C.  in  Dom.  Proc.  L.  R.  2  H. 
L.  20) ;  and  in  such  cases  the  Court  of  Error  will  give  judgment  of  reversal 
if  there  is  error  in  law  apparent  upon  face  of  the  record,  though  error  in 
fact  only  is  assigned  (Castledine  v.Munday,  4  B.  &  Ad.  90). 

180.  The  plaintiff  in  error,  whether  in  fact  or  law,  shall  be 
at  liberty  to  discontinue  his  proceedings  by  giving  to  the 
defendant  in  error  a  notice,  headed  in  the  Court  and  cause, 
signed  by  the  plaintiff  in  error  or  his  attorney,  stating  that 
he  discontinues  such  proceedings,  and  thereupon  the  defend- 
ant in  error  may  sign  judgment  for  the  costs  of  and  occa- 
sioned by  the  proceedings  in  error,  and  may  proceed  upon  the 
judgment  on  which  the  error  was  brought. 

181.  The  defendant  in  error,  whether  in  fact  or  law,  shall 
be  at  liberty  to  confess  error,  and  consent  to  the  reversal  of 
the  judgment,  by  giving  to  the  plaintiff  in  error  a  notice, 
headed  in  the  Court  and  cause,  signed  by  the  defendant  in 
error  or  his  attorney,  stating  that  he  confesses  the  error,  and 
consents  to  the  reversal  of  the  judgment,  and  thereupon  the 
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plaintiff  in  error  shall,  on  an  affidavit  of  the  service  of  such 
notice,  be  entitled  to  and  may  forthwith  sign  a  judgment  of 
reversal  (j), 

(/  )  When  in  order  to  reverse  a  judgment  in  trespass  and  assault,  allowed  Confessing 
to  go  by  default  against  an  infant,  error  in  fact  was  assigned  on  the  ground  enor' 
of  the  parliamentary  appearance  having  been  entered  by  attorney  instead  of 
guardian,  and  the  error  was  confessed ;  the  defendant  in  error  was  allowed 
to  enter  up  judgment  against  himself  in  order  to  enable  him  to  bring  a 
new  action)  Leonard  y.  Annesley,  Smyth,  96)  ;  and  see  Jackson  v.  Marshall, 
24  L.  J.  Q*  B.  143.  A  defendant  may  bring  error  on  a  judgment  for  the 
plaintiff  on  demurrer  to  a  replication  to  one  of  several  pleas;  though  the 
plaintiff  has  subsequently  discontinued  the  action  except  as  to  the  costs  of  the 
demurrer  {Shepherd  v.  Sharp,  1  H.  &  N.  1 15). 

182.  The  death  of  a  plaintiff  in  error  after  service  of  the  P^.2\ 
note  of  the  receipt  of  the  memorandum  alleging  error,  with  a  ?rror  no  n 
statement  of  the  grounds  of  error,  shall  not  cause  the  proceed-  JS'^JS  v^t 
ings   to  abate,  but  they  may  be  continued  as  herein-after  c.  7G,  ».  igi. 
mentioned  (£). 

(*)  Previous  to  the  Act  the  death  of  the  plaintiff  in  error  caused  the  pro-  Death  of 
ceedings  to  abate  only  in  case  the  death  occurred  before  error  was  assigned,  plaintiff. 
2  Wms.  Saund.  101  t ;  and  pursuant  to  the  9th  Wm.  3,  c  10,  s.  17  (Ir.), 
8  &  9  Wm.  3,  c.  1 1,  s.  7  (£ng.)t  no  abatement  took  place  in  consequence 
of  the  death  of  one  of  several  plaintiflfe  (Clarke  v.Mippon,  1  B.  &  Aid.  586). 
If  the  sole  plaintiff  in  error  died  after  error  was  assigned,  the  defendant  should 
proceed  to  have  the  judgment  affirmed,  and  should  then  revive  the  judgment 
in  the  ordinary  way  by  scire  facias,  2  Wms.  Saund.  10 1  t. 

Under  the  present  Act,  as  will  be  seen,  the  proceedings  in  no  case  become 
abated  by  the  death  of  the  plaintiff  in  error.  If  the  party  die  before  the  note 
of  the  receipt  is  served  his  representative  will  have  to  lodge  a  fresh  memo- 
randum in  the  form  prescribed  by  a.  167,  ante. 

As  to  the  consequences  of  the  death  of  a  defendant  in  error,  see  s.  1 85,  post. 

183.  In  case  of  the  death  of  one  of  several  plaintiffs  in  Death  of  one 
error,  a  suggestion  may  be  made  of  the  death,  which  sugges-  plaintiffs  in 
tion  shall  not  be  traversable,  but  shall  only  be  subject  to  be  Svfct!  c* 
set  aside  if  untrue,  and  the  proceedings  may  be  thereupon  76,s.i«.*. 
continued  at  the  suit  of  and  against  the  surviving  plaintiff  in 

error,  as  if  he  were  the  sole  plaintiff. 

184.  In  case  of  the  death  of  a  sole  plaintiff  or  of  all  the  Death  of  sole 
plaintiffs  in  error,  the  legal  representative  of  such  plain-  &nhe  puin°.f 
tiff  or  of  the  surviving  plaintiff  may,  by  leave  of  the  Court  or  ^'y/vJJJ-' 
a  Judge,  enter  a  suggestion  of  the  death,  and  that  he  is  such  c  76,  *.  le-j." 
legal  representative,  which  suggestion  shall  not  be  travers- 
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How  prr- 

continued 
after  deAth 
of  plaintiff. 


Death  of  de- 
fendant in 
error  no 
abatement. 
15  &  16  Vict, 
c.  76,  s.  1G4. 

Death  of 
defendant. 


How  pro- 
ceedings con« 
tinued. 


able,  but  shall  only  be  subject  to  be  set  aside  on  application  to 
the  Court  or  a  Judge  on  motion,  if  untrue,  and  the  proceed- 
ings may  thereupon  be  continued  at  the  suit  of  and  against 
such  legal  representative  of  the  plaintiff  in  error;  and  if  no 
such  suggestion  shall  be  made,  the  defendant  in  error  may 
proceed  to  an  affirmance  of  the  judgment  according  to  the 
practice  of  the  Court,  or  take  such  other  proceedings  there- 
upon as  he  may  be  entitled  to  (I). 

(7)  Previous  to  the  Act  as  stated  above,  note  (ft),  if  the  plaintiff  in  error 
died  before  error  was  assigned,  the  proceedings  abated  and  the  defendant 
should  revive  the  judgment  by  $cire  facias  before  issuing  execution;  if  the 
death  took  place  after  error  was  assigned  the  defendant  in  error  should 
proceed  to  an  affirmance  of  the  judgment,  which  should  then  be  revived  in  the 
usual  manner  before  issuing  execution ;  and  it  would  appear  from  the 
language  of  the  above  section  that  a  similar  practice  is  to  be  followed  now, 
and  that  the  defendant  need  not  proceed  to  have  the  judgment  affirmed 
except  when  the  death  takes  place  after  the  entry  of  the  suggestion  prescribed 
by  section  173,  or  assignment  of  error  if  required. 

In  Haygarth  v.  Wilkinson,  12  Q.  B.  851,  the  plaintiff  having  died, 
security  fur  costs  was,  under  the  circumstances  of  the  case,  ordered  to  be 
given. 

185.  The  death  of  a  defendant  in  error  shall  not  cause  the 
proceedings  to  abate,  but  they  may  be  continued  as  herein- 
after mentioned  (m). 

(m)  Previous  to  the  Act,  the  death  of  the  defendant  in  error  did  not  cause 
the  proceedings  to  abate  (2  Wms.  Saund.  101  t).  If  the  death  took  place 
before  joinder  in  error,  the  plaintiff,  on  the  one  hand,  might  issue  a  mn 
facias  ad  audiendum  errores  against  the  representatives,  while  they,  on  the 
other  hand,  might  have  a  scire  facias  quare  executioner*  turn  to  compel  the 
plaintiff  to  assign  error,  and  after  affirmance  they  might  sue  out  a  scire 
facias  to  revive  the  judgment ;  or,  if  the  death  took  place  after  affirmance,  the 
representatives  might  revive  the  judgment  in  the  ordinary  manner.  It  will 
be  observed  that,  while  the  present  Act  provides  the  plaintiff  with  a  means 
of  continuing  the  proceedings  against  the  representatives  of  a  sole  or  sur- 
viving defendant  in  error,  it  does  not  make  any  provision  for  enabling  tbem 
to  have  the  judgment  affirmed.  They  may,  accordingly,  continue  the  pro- 
ceedings in  the  same  manner  as  before  the  Act,  and  after  affirmance  they 
"  must  revive  the  judgment  previous  to  issuing  execution.  They  may  also  non- 
pros the  plaintiff  without  previously  making  themselves  parties  (sect.  174, 
ante,  St  Katharine  Dock  Co.  v.  Uiggs,  10  Q.  B.  651  *.). 

Where,  on  the  death  of  the  defendant  in  error,  after  joinder  in  error,  his 
personal  representative  applied  for  leave  to  enter  a  suggestion  of  the  death 
upon  the  roll,  the  Court  refused  the  application  (Bentley  v.  C?arke%  3  Law 
Rec  N.  S.  121).  As  to  entering  such  a  suggestion  upon  the  death  of  one 
of  several  defendants,  see  the  next  section. 
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186.  In  case  of  the  death  of  one  of  several  defendants  in  Proceeding 
error,  a  suggestion  may  be  made  of  the  death,  which  sugges-  DPon^of*1 
tion  shall  not  be  traversable,  but  only  be  subject  to  be  set  ^JJjLdf~ 
aside  if  untrue,  and  the  proceedings  may  be  continued  against  error.  15  &  16 
the  surviving  defendant.  Tik?' 7€| 

187.  In  case  of  the  death  of  a  sole  defendant,  or  of  all  the  proceedings 
defendants  in  error,  the  plaintiff  in  error  may  proceed,  upon  Xte^?1 
giving  ten  days'  notice  of  the  proceedings  in  error,  and  of  his  fendant  or  of 
intention  to  continue  the  same,  to  the  representatives  of  the  fendant/in 
deceased  defendants,  or,  if  no  such  notice  can  be  given,  then,  f^ctc^ 
by  leave  of  the  Court  or  a  Judge,  upon  giving  such  notice  to  s.  lea 
the  parties  interested  as  he  or  they  may  direct  (n). 

(n)  See  auto,  sect.  185,  note  (m). 

188.  The  marriage  of  a  female  plaintiff  or  defendant  in  Marriaeenot 

1     11  ».i  ,.r.  ,  .  to  abate  pro- 

error  shall  not  abate  the  proceedings  in  error,  but  the  same  ceeduig*fn 

may  be  continued  in  like  manner,  as  hereinbefore  provided,  i6vict!c.76, 

with  reference  to  the  continuance  of  an  action  after  mar-  •• 167- 

riage  (o). 

(0)  See  sect.  161,  ante.    Previous  to  the  Act,  the  marriage  of  a  female   Marriage. 
plaintiff  in  error  caused  the  writ  of  error  to  abate  (Jenkins  v.  Bates, 
2  Str.  1015). 

Bankruptcy  does  not  cause  the  proceedings  to  abate  (Kretchman  v.  Beyer,  Bankruptcy. 
1  T.  R.  463). 

1 89.  In  case  any  action,  suit,  or  proceeding  in  any  of  the  injunctions 
Superior  Courts  of  Law  or  in  a  Court  of  Equity  shall  be  %^ll  ope- 
commenced,  sued,  or  prosecuted  in  disobedience  of  any  writ  Jg^J^  J57g 
of  injunction,  rule  or  order  of  the  Court  of  Chancery  or  of  §.220. 
any  of  the  Superior  Courts  of  Law,  upon  production  of  such 

writ  of  injunction,  rule  or  order,  to  the  Court  in  which  such 
action,  suit,  or  proceeding  shall  be  commenced,  prosecuted,  or 
taken,  or  any  Judge  thereof,  the  said  Court  or  a  Judge  shall 
stay  all  further  proceedings  contrary  to  such  injunction,  rule 
or  order,  and  thenceforth  all  further  and  subsequent  pro- 
ceedings shall  be  utterly  null  and  void  :  Provided  always, 
that  nothing  herein  contained  shall  beheld  to  vary  or  abridge 
the  liability  of  any  person  commencing,  suing,  or  prosecuting 
such  action,  suit,  or  proceeding,  contrary  to  such  injunction, 
rule,  or  order  aforesaid,  to  any  attachment,  punishment,  or 
other  proceeding  to  which  such  person  shall  or  may  be  liable 
in  case  of  contempt  of  the  Court  of  Chancery,  or  Superior 
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Court  of  Law  aforesaid,  in  regard  to  the  commencing,  suing, 
or  prosecuting  such  action,  suit,  or  proceeding  (p). 

(p)  Previous  to  the  Act,  an  injunction,  or  decree  of  the  Court  of  Chancery, 
was  attended  with  no  specific  e fleet  upon  the  proceedings,  which  might  be 
continued,  notwithstanding  the  injunction  {Borne  v.  Tooke,  2  Dowl.  776)  ; 
and  the  only  way  the  party  aggrieved  could  enforce  the  injunction  was  by 
procuring  an  attachment  or  other  process  to  be  issued  out  of  the  Court  of 
Chancery.  The  Court  of  law  is,  however,  now  bound  specifically  to  enforce 
an  injunction,  rule  or  order  of  the  Court  of  Chancery,  or  one  of  the  Superior 
Courts,  by  staying  further  proceedings,  and  an  order  will  be  made  under 
this  section  when  an  order  has  been  made  by  the  Court  of  Chancery  for  an 
injunction,  although  the  writ  has  not  been  actually  issued  (Cobbctt  v.  Ludlam, 
25  L.  J.  Ex.  25.  Unless,  however,  the  Court  of  Chancery  has  ordered  an  in- 
junction to  issue,  the  proceedings  will  not  be  stayed  merely  because  pro- 
ceedings are  pending  in  that  Court  (Ptarte  v.  Robing,  26  L.  J.  Ex.  183)  ; 
and  it  should  be  remembered  that  the  section  only  applies  when  the  pro- 
ceedings are  taken  in  one  of  the  Superior  Courts,  and  therefore  does  not  apply 
when  (he  proceedings  are  taken  elsewhere,  as,  for  instance,  in  the  Court  of 
Admiralty  (Miibum  v.  The  London  fr  8.  W.  Rly.  Co.,  L.  K.  6  Ex.  4). 
Proceedings  will  not  be  stayed,  because  proceedings  are  pending  between  the 
same  parties  in  a  foreign  Court  {Cox  v,  Mitchell,  7  C.  B.  N.  S.  55).  If, 
however,  proceedings  be  vexatiously  taken  in  another  Court  by  the  plaintiff 
the  Court  may,  in  the  exercise  of  its  equitable  jurisdiction,  stay  the  action 
(Frith  v.  Ouppy,  L.  R.  2  C.  P.  32).  As  to  ruling  a  plaintiff,  who  proceeds 
both  at  law  and  in  equity,  for  not  proceeding  to  trial  within  the  period  of 
time  prescribed  by  the  106th  section  of  the  Act,  see  ante,  p.  119. 

By  25  Geo.  3,  c.  51,  a.  1  (Ir.),  it  is  enacted,  "that  in  all  injunctions 
which  shall  issue  out  of  any  Court  of  Equity,  to  stay  any  defendant  from 
proceeding  at  law  (except  upon  good  and  sufficient  equity,  confessed  in  the 
answer  of  such  defendant),  there  shall  be  inserted  a  proviso  that  such 
defendant  shall  be  at  liberty  to  call  for  a  plea,  and  to  proceed  to  trial 
thereon,  and  for  want  of  a  plea  to  enter  up  judgment,  but  execution  to  be 
stayed." 

Where  an  action  is  brought  in  contravention  of  a  Judge's  order  made  in 
another  matter,  the  Court  will,  of  course,  stay  the  proceedings  {Kelly  v.  Falls, 
1  It.  L.  T.  702). 

With  respect  to  general  matters  connected  with  the  action : 
190.  Every  defence  and  demurrer  and  other  pleading  shall 
be  entitled  of  the  proper  Court,  and  of  the  day  of  the  month 
and  the  year  when  the  same  was  pleaded,  and  shall  be  entered 
on  the  abstract  for  Nisi  Prius,  and  on  the  judgment  book  or 
roll  under  the  date  of  the  day  of  the  month  and  year  when 
the  same  respectively  took  place  (q). 

(9)  The  pleading  should  be  correctly  entitled  upon  the  face  of  it,  and  if  it 
be  incorrectly  entitled  or  dated  it  may  be  set  aside  as  irregular  ( Watt  v. 
Cooper,  1  Ir.  C.  L.  R.  85 ;  Riplinp  v.  Wattt,  4  Dowl.  290).  If  incorrectly 
entitled  it  will  not,  however,  be  void  {Uodton  v.  Farnell,  4  M.  &  W.  373). 
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A  summons  and  plaint  and  defence,  or  other  pleading,  must  be  dated  as  of 
the  day  upon  which  it  is  issued  or  filed,  and  the  Court  cannot  allow  it  to  be 
issued  or  pleaded  nunc  pro  tunc,  even  to  save  the  Statute  of  Limitations 
{Clarke  v.  Smith,  2  H.  &  N.  753),  unless  the  writ  or  pleading  has  not  been 
issued  or  filed  in  consequence  of  a  default  upon  the  part  of  the  officer  of  the 
Court  (Nazer  v.  Wade,  1  B.  &  S.  728  ;  Evan*  v.  Jones,  2  B.  &  S.  45). 

When  a  writ  or  pleading  is  amended,  the  amended  writ  or  pleading  bears  Date  of 
the  same  date  as  the  original  writ  or  pleading  {Coombs  v.  Bristol  and  Exeter  amended 
Railway  Co.,  I  F.  &  F.  206 ;  Short  v.  Simpson,  L.  R.  1  C.  P.  248,  250  n.,   pleading. 
in  which  case  the  amendment  consisted  in  the  addition  of  a  new  plea) ;  but 
sea  Knight  v.  Warren,  7  Dowl.  663. 

191.  Every  writ  of  any  description  whatsoever  to  be  here-  ^j^Jjnd0 
after  issued  out  of  the  said  Superior  Courts  of  Common  Law  retumabu  in 
or  the  Court  of  Exchequer  Chamber  may  be  issued  and  tested  JJ!ff  2s  hi** 
or  made  returnable  on  any  day,  not  being  one  of  the  days  term. 
hereby  appointed  as  holidays  (r),  whether  such  day  shall  be 

in  term  time  or  vacation,  and  every  such  writ  so  issued, 
tested,  or  returnable  shall  be  of  the  like  validity,  force,  and 
effect  as  if  the  day  of  the  issuing,  testing,  or  return  of  such 
writ  were  actually  a  day  in  term :  Provided  always,  that 
nothing  herein  contained  shall  affect  the  process  and  practice 
of  the  revenue  6ide  of  the  Court  of  Exchequer. 

(r)  When  the  return  to  a  writ  of  set.  fa.  purported  to  have  been  made  on 
Whit  Monday,  it  was  held  not  to  be  a  nullity  (Broum  v.  Cochrane,  3  Ir.  Jur. 
O.&352). 

192.  Every  rule  or  order  in  the  said  Superior  Courts  and  Rules  shall 
the  Court  of  Exchequer  Chamber  may  be  made,  entered,  or  Ju^k^vtoa- 
issued  on  or  as  of  any  day  except  the  days  hereby  appointed  tion  ^J^11 
to  be  observed  and  kept  as  holidays,  whether  such  day  shall  time. 

be  in  term  time  or  vacation;  and  the  days  limited  for  com- 
pliance with  such  rules  or  orders  shall,  with  the  exception  of 
the  days  hereby  appointed  to  be  observed  and  kept  as  holi- 
days, and  of  the  c)ays  between  the  first  day  of  August  and 
twentieth  day  of  October,  run  in  vacation  as  well  as  in  term 
time  (*).  ^*~~ ' 

(*)  As  to  the  manner  in  which  time  is  to  be  computed,  see  further,  sect. 
231,  pott;  and  the  6th  G.  O.,  1854,  and  the  notes  thereto. 

193.  In  all  cases  upon  interlocutory  applications  where  the  Court  on 
Court  or  a  Judge  shall  deem  it  proper  to  award  costs  to  either  ^tir  a  a*od 
party,  it  shall  be  optional  with  the  Court  or  a  Judge  either  ro™  j°  *r  u 
to  refer  the  costs  to  the  taxing  officer  to  be  taxed,  or  by  the  oTtaxedKU 
order  direct  the  payment  of  a  sum  in  gross  in  lieu  of  taxed  co,ta- 
costs,  and  also  to  direct  by  and  to  whom  such  sum  in  gross 

shall  be  paid. 
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With  respect  to  the  action  of  ejectment  (a) : 
194.  Where  any  party  shall  claim  possession  of  any  lands, 
tenements,  or  hereditaments,  and  shall  be  desirous  of  pro- 
ceeding by  ejectment  for  the  recovery  of  the  same  in  any  of 
the  said  Superior  Courts  of  Law,  such  party  shall  commence 
any  action  for  such  purpose  by  a  writ  of  summons  and 
plaint,  which  writ  shall  be  directed  to  the  immediate  tenant, 
or  any  one  tenant  in  possession,  as  defendant,  with  the  addi- 
tion of  the  words,  "and  all  persons  concerned "  (£),  and 
shall,  in  addition  to  any  particulars  hereinbefore  required  (c), 
contain  the  description  of  the  property  sought  to  be  recovered 
with  reasonable  certainty,  and  the  county,  barony,  or  parish 
in  which  the  same  is  situated  (d)  :  Provided,  however,  that 
no  want  of  "  reasonable  certainty"  in  the  description  of  the 
property,  or  part  of  it,  in  the  summons  and  plaint  or  copy, 
6ha31  nullify  them,  but  shall  be  ground  for  an  application  to 
the  Court  or  a  Judge  for  better  particulars  of  the  land  claimed, 
which  the  Court  or  a  Judge  shall  have  power  to  give  in  ail 
cases,  upon  the  application  of  any  person  named  as  a  de- 
fendant, or  interested  in  the  lands  claimed  or  supposed  to  be 
claimed  (e). 

(a)  The  proceedings  in  ejectments  brought  in  the  Superior  Courts  are 
now  regulated  by  sects.  194-227  of  the  present  Act;  sects.  89,  94,  95  of 
the  Common  Law  Procedure  Act,  1856 ;  sects.  52,  53,  55-58,  60,  62,  64- 
67,  70,  71-74,  75,  77,  94-96  of  the  Landlord  and  Tenant  Lav  Amendment 
Act  (Ireland)  i860  (23  &  24  Vict,  c  154),  and  184-191  G.  (X,  1854,  and 
3,  4  G.  O.,  1856.  The  1 2th  section  of  the  1  &  2  Wm.  4,  c.  31,  deals  with 
ejectments  brought  by  a  landlord  where  the  right  of  entry  accrues,  or  the 
tenancy  expires,  in  or  after  Hilary  or  Trinity  Term,  but  although  this 
enactment  has  not  been  repealed,  its  provisions  are  practically  obsolete. 

(6)  The  writ  must  be  directed  to  the  immediate  tenant,  or  any  one  tenant 
in  possession,  as  defendant,  with  the  addition  of  the  words,  "and  all 
persons  concerned."  However,  in  the  case  of  vacant  possession,  where  the 
immediate  tenant  is  dead,  the  writ  may  be  directed  "  to  the  assignees  and 
personal  representatives  of  A.  B.  deceased"  (Harrington  v.  Bytham,  2 
C.  L.  R.  1033).  Provided  the  writ  is.  served  on  all  the  persons  in  posses- 
sion, it  is  unnecessary  to  name  them  all  as  defendants.  A  sub-tenant  may  be 
named  as  a  defendant  when  he  is  in  possession  of  the  whole  or  a  part  pf 
the  premises  for  which  the  ejectment  is  brought  (Doe  <L  Turner  v.  Gee, 
9  Dowl.  612). 

The  writ  should  state  correctly  the  names  of  the  parties,  but  a  misnomer 
is  rarely  ground  for  setting  the  writ  aside  (Doe  d.  Frost  v.  Roe,  3  Dowl. 
563  ;  Wells  v.  Suffield,  4  C  B.  750;  Doe  d.  Smith  v.  Hoe,  6  Dowl.  629). 
The  residences  of  the  parties,  plaintiffs  or  defendants,  need  not  be  stated,  and 
if  the  plaintiffs  sue,  or  the  defendants  are  sued,  in  a  representative  capacity, 
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it  is  unnecessary  to  describe  them  as  suing  or  sued  in  such  capacity  (Swanton 
v.  6oola\  9  Ir.  C.  L.  E.  234). 

(e)  "  Hereinbefore,"  t.  #.  by  this  section. 

(</)  If  the  venue  is  kid  in  the  proper  connty,  and  the  premises  are  de-  Omission  of 
scribed  with  reasonable  certainty,  the  omis&ion  of  the  barony  and  parish  will  JjJjjJ*  and 
be  considered  a  mere  technical  error,  which  the  Court  will  allow  the  plaintiff  *^ 
to  amend  (Dombrain  v.  Carpenter,  4  Ir.  Jur.  N.  S.  247).     As  to  what 
constitutes  a  sufficient  description  of  the  premises,  see  Furlong's  L.  &  T.  ed. 
Latouche,  pp.  964,  tt  acq. 

(e)  An  order  for  better  particulars  does  not  operate  as  a  stay  of  proceedings  grd"  *"" 
{Doe  d.  Robert*  v.  Hoe,  1 3  M.  &  W.  691 ;  2  D.  &  L.  673).      As  to  the  JSSnT" 
circumstances  under  which  an  order  will  be  made,  see  Doe  d.  Soxton  v. 
Tmrner,  11  C.  B.  896;  Doe  d.  Eoremont  v.  Williams,  7  Q.  B.  686;  fTm^ 
v.  Armstrong,  Ir.  R.  2  C.  L.  495. 

19J.  The  writ  of  summons  and  plaint  in  ejectment  shall  JXSITof 
state  the  names  of  all  the  persons  in  whom  the  title  is  alleged  j£*s°[n6ttm" 
to  be  (/),  and  command  the  persons  to  whom  it  is  directed  (g)  ejectment.  15 
to  appear,  within  twelve  days  after  the  service  thereof,  in  the  Je^ie^ c* 
Court  into  which  such  writ  is  returnable,  to  defend  the  pos- 
session of  the  property  sued  for,  or  such  part  thereof  as  they 
may  think  fit,  and  the  writ  shall  be  dated  and  endorsed,  and 
continue  in  force,  and  be  renewed,  and  shall  be  filed  after 
service  thereof,  in  like  manner  as  hereinbefore  enacted,  with 
reference  to  the  writ  of  summons  and  plaint  in  a  personal 
action  (A),  and  in  cases  of  ejectment  on  the  title,  it  shall  be 
lawful  for  the  plaintiff,  by  such  writ,  to  claim  damages  for 
the  loss  of  the  mesne  rates  and  profits  of  the  land  sought  to 
be  recovered  ;  and  in  case  of  ejectment  for  non-payment  of 
rent,  such  writ  shall  be  endorsed  with  the  full  particulars  of 
the  rent  due,  and  of  all  credits  to  which  the  defendant  shall 
be  justly  entitled  (1),  and  may  be  in  the  form  No.  15  in  the 
Schedule  B.  to  this  Act  annexed,  or  to  the  like  effect;  and 
the  same  proceedings  may  be  had  to  ascertain  whether  the 
writ  was  issued  by  the  authority  of  the  attorney  whose  name 
was  contained  in,  or  endorsed  thereon,  and  who  and  what  the 
plaintiffs  are,  and  their  abode,  and  as  to  staying  the  pro- 
ceedings upon  writs  issued  without  authority,  as  in  the  case 
of  writs  in  personal  actions. 

(/)  The  writ  should  state  the  names  of  all  the  persons  in  whom  the  title  wHshm,ld 

is  alleged  to  be,  and  proof  of  title  in  any  one  or  more  of  several  plaintiffs,  is       plaintiffs. 

sufficient  to  entitle  a  verdict  to  be  entered  for  such  plaintiff  or  plaintiffs 

(sect.  203).     Until  the  passing  of  the  23  &  24  Vict,  c  154,  the  persons  in 

whom  the  legal  estate  in  the  lands  was  vested,  were  necessary  parties  as  plalntjff9  jn 

plaintiffs  in  all  ejectments ;  but  it  is  provided  by  the  52nd  section  of  that  ejectments 

Act,  that,  in  ejectments  for  non-payment  of  rent,  brought  by  landlord  against  A"  non-pay- 
ment of  rent. 

Digitized  byLjOOQLC 


218 


Common  Law  Procedure  Act,  1853* 


Tenants  in 
common. 


Striking  out 
plaintiff 
where  name 
used  with- 
out consent. 


Cease  to  ad- 
vise as  to 
parties. 


Date,  in- 
dorsement, 
and  renewal 


Indorsement 
on  eject- 
menu  for 
non-payment 
of  rent 


Mesne  rater* 


tenant,  "  the  plaintiffs  right  to  sue  as  such  landlord  shall  not  be  defeated 
by  proof  merely  that  the  legal  estate  in  the  rent  or  lauds,  is  vested  in  any 
oiher  person  not  a  party  to  such  suit  or  proceeding,  but  who  would  be  a 
trustee  for  the  plaintiff,  provided  that  the  plaintiff  was  at  the  time  of  the 
institution  of  such  suit  or  other  proceeding,  the  person  substantially  and 
beneficially  entitled  to  the  said  rent.*'  The  53rd  section  of  the  23  &  24 
Vict.  c.  154,  also  provides  that,  '*  in  any  ejectment  under  the  Act,  it  shall  not 
be  necessary  to  allege  or  prove  the  making  of  any  demand  or  re-entry,  or  the 
existence  of  any  clause  or  condition  of  re-entry  in  the  lease  or  other  con- 
tract, or  of  any  legal  reversion  expectant  on  the  determination  of  the  same, 
and  subsisting  in  the  landlord,  provided  a  tenancy  between  the  parties  shall 
appear  to  exist,  whether  by  original  contract  or  by  lawful  assignment, 
devise,  bequest,  or  act  or  operation  of  law." 

The  writ  ne;d  not  state  whether  the  plaintiffs  sue  as  joint-tenants, 
tenants  in  common,  coparceners,  or  otherwise  (Ellissv.  Ellis*,  E.  B.  &JS.  81 ; 
Lloyd  v.  Davits,  15  C.  B.  78).  Tenants  in  common  can  recover  the  entire 
property  in  one  writ ;  but  each  tenant  in  common  may  bring  a  separate 
ejectment  to  recover  his  undivided  share  of  the  lands  {Z)enn  d.  Burgess  v. 
JPurvis,  1  Burr.  326 ;  Rows  v.  rower,  2  B.  &  P.  N.  R.  2). 

Any  person  named  as  a  plaintiff  without  his  consent  will  be  struck  out  of 
the  record  on  his  application,  unless  it  is  shown  that  he  is  a  trustee  for 
one  or  more  of  the  other  plaintiffs  (Montgomery  v.  Montgomery,  6  Ir.  C.  L. 
R.  522  ;  Sullivan  v.  Sullivan,  ibid.  523) ;  and  the  Court  has  no  jurisdiction 
to  compel  a  person  under  such  circumstances  to  allow  his  name  to  be  used, 
on  receiving  an  indemnity  against  costs  (ibid.).  By  the  190th  G.  O.,  1854, 
the  taxing  Officer  is  empowered  to  allow  a  fee  to  counsel  upon  a  case  to 
advise  as  to  parties,  or  otherwise,  previously  to  the  institution  of  any  action 
of  ejectment,  wherever  he  may  consider  such  case  to  have  been  necessary. 

(g)  See  sect.  194,  note  (b),  as  to  the  persons  to  whom  the  writ  should  be 
directed. 

(A)  The  provisions  in  respect  of  the  date  of  the  writ  (sect.  8,  p.  5,  ante), 
the  indorsement  of  the  attorney's  name  and  address  (sect.  12,  p.  11,  ante), 
and  the  renewal  of  the  writ  (sect  28,  p.  23,  ante)  in  personal  actions,  are 
applicable  to  writs  of  summons  and  plaint  in  ejectment;  and  sect  227  pro- 
vides that  all. other  provisions  contained  in  the  Act  shall  extend  to  eject- 
ments, mutatis  mutandis,  unless  where  the  same  shall  not  be  applicable,  or 
where  the  subject  matter  thereof  is  otherwise  provided  for. 

(*)  By  the  23  &  24  Vict.  c.  154,  s.  60: — "Every  summons  and  plaint 
in  ejectment  in  the  Superior  Courts,  and  civil  bill  process  or  ejectment  in  the 
Court  of  the  Chairman,  for  non-payment  of  rent,  shall  contain,  or  have 
indorsed  thereon,  a  statement  of  the  amount  claimed  to  be  due  to  the  landlord 
for  rent,  after  all  just  and  fair  allowances  up  to  the  time  of  bringing  such 
ejectment,  and  the  times  at  which  such  rent  accrued  due,  and  that  if  the 
amount  thereof,  together  with  a  sum  for  costs  not  exceeding  (in  the  case  of 
such  summons  and  plaint)  £1  10s. ;  and  in  the  case  of  a  civil  bill  process,  ro*., 
be  paid  to  the  plaintiff  or  his  attorney,  or  known  agent,  or  receiver,  within  ten 
days  from  the  service  of  such  summons  or  process,  all  further  proceedings 
will  be  stayed ;  and  upon  payment  or  tender  within  the  time  so  mentioned 
of  the  sum  so  claimed,  and  costs  to  the  plaintiff  or  his  attorney,  or  known 
agent,  or  receiver,  all  further  proceedings  in  respect  of  the  rent  claimed  shall 
cease,  and  be  stayed  accordingly." 

This  section  enables  the  plaintiff  to  include  a  claim  for  mesne  profits  in  an 


Digitized  byLjOOQLC 


Service  of  Ejectment.  2 1 9 

ejectment  on  the  title,  and  for  rent  in  an  ejectment  for  non-payment  of  rent 
Prior  to  this  Act,  damages  for  the  loss  of  the  mesne  rates  and  profits  of  the 
lands  comprised  in  the  ejectment  were  recovered  by  a  subsequent  action  of 
trespass,  in  which  the  judgment  in  ejectment  was  conclusive  evidence  of  the 
plaintiff's  title. 

If  there  is  no  defence,  or  only  a  partial  defence,  the  plaintiff  is  entitled  to  Where  no 
judgment  for  the  possession  of  the  lands,  but  the  rent  or  mesne  rates,  and   defence, 
the  costs  of  the  ejectment,  can  only  be  recovered  by  an  independent  action 
(sect.  201).     If  a  defence  be  filed,  but  the  defendant  fails  to  appear  at  the  where  de- 
trial,  the  plaintiff  is  entitled  tfo  a  verdict,  without  proof  of  his  title,  and  may   fendant  do*s 
prove  and  recover  the  amount  of  the  rent  due,  or  the  damages  sustained  by   a^tr^f,*** 
reason  of  the  mesne  rates  and  profits  (sect.  205). 

The  77  th  section  of  the  23  &  24  Vict.  c.  154,  enables  the  plaintiff,  in  eject-  Assessment 
ments  for  non-payment  of  rent,  or  for  over  holding,  to  have  the  mesne  rates  of  mesne 
assessed  up  to  the  time  of  the  trial.  That  section  provides,  that  "  in  case  of  memafor 
any  ejectment  for  non-payment  of  rent,  or  for  overholding  any  premises,  in   non-payment 
any  of  the  Superior  Courts  of  Law,  where  the  summons  and  plaint  shall   f^,Te"i*r*na 
include  a  claim  for  rent  or  mesne  profits,  the  plaintiff,  on  proof  of  his  right,    0ldin  g. 
may  recover  the  possession  of  the  whole  or  some  part  of  the  premises  men- 
tioned in  the  summons  and  plaint  in  ejectment,  and  the  rent  or  mesne  profits 
claimed  thereby,  and  also  the  further  mesne  profits  thereof,  which  might  have 
accrued,  from  the  day  to  which  the  mesne  rates  claimed  have  been  calcu- 
lated, or  from  the  day  on  which  the  rent,  for  the  non-payment  of  which  the 
ejectment  shall  be  brought,  fell  due,  to  the  day  of  such  trial,  or  some  pre- 
ceding day,  to  be  specified." 

196.  The  venue  shall  be  laid  in  the  county  in  which  the  Trial  maybe 


ordered  to 


in 


lands  are  situate,  but  the  Court  or  a  Judge  may,  on  the  ap-  Jak^Sce 
plication  of  either  party,  order  that  the  trial  shall  take  place  JJ^Jv&t 
in  any  county  or  place  other  than  that  in  which  the  venue  is  c.  76,  s.  182. 
laid;  and  such  order  being  suggested  on  the  abstract,  the 
trial  may  be  had  accordingly  (J). 

(/)  An  application  under  this  section  should  not  be  made  before  issue  Application 
joined  (Guardians  of  Toughed  Union  v.  Atkinson,  9  Ir.  C.  L.  R.,  Ap.  17).  when  made' 

Where  after  judgment  had  been  marked,  it  appeared  that  the  venue  had 
been  laid  by  mistake  in  a  county  different  from  that  in  which  the  lands  were 
situate,  the  Court  refused  to  change  the  venue  (Tht  Grocers'  Company  v. 
Co//,  9  Ir.  C.  L.  K.  Ap.  8). 

197.  The  writ  shall  be  served  in  the  same  manner  as  an  Serviceof 
ejectment  has  heretofore  been  served,  or  in  such  manner  as  iie*T6evfct. 
the  Court  or  a  Judge  shall  order;  and  in  case  of  vacant  pos-  c*  76»  s* ,70, 
session,  by  posting  a  copy  thereof  upon  the  door  of  the  dwell- 
ing house  or  other  conspicuous  part  of  the  premises  (k). 

(£)  In  ejectments  on  the  title,  the  writ  must  be  served  on  every  person  in  Persons  to    ' 
actual  possession  of  the  lands,  sought  to  be  recovered  or  any  part  thereof,  or  he  served. 
in  receipt  of  the  rents  and  profits  of  the  same  or  any  part  thereof;  or  who  J^u^  °n 
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shall  claim  to  be  entitled  to  the  present  receipt  of  the  same,  or  of  any  part 
thereof  (184th  G.  O.,  1854). 

In  ejectments  for  non-payment  of  rent,  brought  under  the  provisions  of 
the  Landlord  and  Tenant  Law  Amendment  Act  (Ireland),  i860,  it  is  unne- 
cessary to  serve  with  the  summons  and  plaint  any  person  other  than  the  per- 
son or  persons  in  the  actual  possession  of  the  lands  as  tenant  or  under-tenant 
(23  &  24  Vict.  c.  154,  s.  55)  ;  and  by  s.  74  of  the  same  Act,  it  is  provided 
that  "  the  summons  and  plaint  in  ejectment  for  the  recovery  of  any  lands  or 
premises  holden  over  after  the  expiration  or  determination  of  the  term  or 
interest  of  any  tenant  thereof,  shall  and  may  be  served  upon  the  like  persons, 
and  in  the  like  manner  as  hereinbefore  required  in  case  of  an  ejectment  for 
.non-payment  of  rent  under  this  Act." 

The  188  G.  0.,  1854,  provides,  that  "the  writ  of  summons  and  plaint 
in  ejectment  may  be  served  personally  on  any  party  to  be  served  therewith, 
wherever  he  may  be  found  within  the  jurisdiction,  or  at  his  usual  place  of 
residence  wherever  it  may  be  within  the  jurisdiction,  on  his  servant,  or  on 
his  wife,  child*,  or  other  member  of  his  family,  being  an  inmate  of  the  house 
and  aged  sixteen  years  and  upwards ;  and  in  all  cases  where  such  service 
shall  not  have  been  effected,  an  application  may  be  made  to  the  Court  to 
substitute  service,  or  have  any  service  already  had  deemed  good." 

When  the  defendant  is  resident  out  of  the  jurisdiction,  an  order  may  be 
obtained  to  substitute  service  by  serving  the  agent  or  representative  of  the 
defendant  within  the  jurisdiction  {Poole  v.  Griffith,  14  Ir.  C.  L.  R.  Ap.  20). 
It  has  been  held,  that  the  34th  section,  p.  29,  ante,  does  not  apply  to  actions 
of  ejectment ;  but  the  Court  has  power  to  substitute  service  of  the  writ  in 
such  actions  under  its  general  jurisdiction  and  the  provisions  of  the  present 
section  (Poole  v.  Griffith,  vbi  supra). 

When  the  tenant  absconds,  or  keeps  out  of  the  way  to  avoid  service,  or 
cannot  be  discovered,  the  writ  should  be  served  on  any  person  residing  on  or 
occupying  the  premises ;  or  in  the  case  of  vacant  possession  a  copy  of  the 
writ  should  be  posted  on  the  door  of  the  dwelling-house,  or  upon  some  con- 
spicuous part  of  the  premises  (Fagan  v.  Shannon,  2  Ir.  Jur.  N.  S.  333). 

The  56th  section  of  the  23  &  24  Vict.  c.  154,  enacts,  that  "  service  of  the 
summons  and  plaint  or  civil  bill  process  in  ejectment  for  non-payment  of  rent 
on  any  person  in  the  actual  possession  as  tenant  or  under-tenant  of  the  pre- 
mises sought  to  be  recovered,  or  any  part  of  them,  shall  be  effected  either  by 
personal  service  of  the  summons  and  plaint  or  civil  bill  process  on  such 
tenant  or  under-tenant  at  any  place  in  Ireland,  or  by  leaving  a  copy  thereof 
with  the  wife,  child,  father,  mother,  brother,  or  sister  of  the  party,  or  with 
any  servant  or  clerk  of  the  said  party,  at  his  dwelling-bouse  or  office  or  place 
of  business  (the  person  with  whom  such  copy  shall  be  left  being  of  the  age 
of  sixteen  years  or  upwards),  or  in  such  other  manner  as  shall  appear  to  the 
Court  or  Judge  thereof  to  be  sufficient." 

The  57  th  section  of  the  same  Act  provides  that,  *'  in  case  there  shall  be  no 
person  in  the  actual  possession  of  the  premises  as  tenant  or  under-tenant  on 
whom  service  of  such  summons  and  plaint  or  civil  bill  process  in  ejectment  - 
can  be  effected,  it  shall  be  lawful  instead  thereof  to  affix  a  copy  of  such  sum- 
mons or  civil  bill  process  on  some  conspicuous  part  of  the  premises,  and  also 
on  the  usual  place  for  affixing  notices  in  the  nearest  market  town  to  the  said 
lands :  Provided,  however,  that  in  such  case,  before  any  decree  or  judgment 
by  default  shall  be  given,  the  Court  or  a  Judge  shall  be  satisfied  that  there 
was  no  person  in  actual  possession  on  whom  other  service  might  have  been 
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effected :  Provided  also,  that,  in  case  of  an  ejectment  for  non-payment  of  rent 
reserved  upon  any  lease  of  tithes,  tithe  rent-charge,  or  other  ecclesiastical  dues, 
the  Court  in  which  the  ejectment  is  brought  may  order  service  to  be  made 
by  posting  the  ejectment  upon  the  church  door  of  the  parish  or  union  of 
parishes  wherein  such  tithe,  tithe  rentcharge,  or  ecclesiastical  dues  are  pay- 
able, and  if  there  be  no  such  church  in  the  parish  or  union  of  parishes,  upon 
some  public  and  conspicuous  place  in  the  said  parish  or  union/* 

When  the  plaintiff  has  complied  with  the  requirements  of  the  latter  section, 
and  the  full  time  for  pleading  has  elapsed  from  the  date  of  the  last  posting, 
the  Court  may  give  leave  to  the  plaintiff  to  mark  judgment,  in  addition  to 
ordering  that  the  service  had  be  deemed  good  service  (Shaw  v.  Warmington, 
Ir.  R.  3  C.  L.  99). 

•  By  the  74th  section  of  the  23  &  24  Vict.  c.  154,  it  is  provided,  that  the  ^Jectmenta 
summons  and  plaint  in  ejectments  for  overholding,  shall  be  served  in  the  for  overbold- 
like  manner  as  ejectments  for  non-payment  of  rent. 

As  to  the  affidavit  of  service  in  ejectments  on  the  title,  see  185  6.  0.,  Affidavit  of 
1854-   As  to  the  affidavit  in  ejectments  for  non-payment  of  rent,  see  4  G.  O.  8ervice* 
of  22nd  January,  1856,  and  23  &  24  Vict,  c  154,  s.  56,  supra. 

198.  Every  defence  to  a  summons  in  ejectment  on  the  title  Form  of  de- 
shall  be  in  the  Form  No.  16  in  the  Schedule  B.  to  this  Act  ejectment. 
annexed,  or  to  the  like  effect;  and  every  defence  to  an  eject-  J^1*  n?; 
ment  for  non-payment  of  rent  shall  set  forth  the  substantial 
ground  of  the  defence,  as,  for  example,  whether  the  title  of 
the  plaintiff  as  landlord  is  disputed,  or  the  fact  of  the  rent 
being  due  if  in  dispute;  and  such  defence  shall  be  endorsed 
with  the  particulars  of  any  payments  made,  and  may  be  ac- 
cording to  the  Form  No.  1 7  in  the  said  Schedule  B.  (  I  ). 

(  7  ).  A  strict  attention  to  the  forms  in  the  schedule  is  unnecessary  (Notion  Form  nf 
▼.  Johnson,  7  Ir.  Jur.  O.  S.  126)  ;  but  a  defence  which  is  irregular  or  em-  defence, 
barrasaing  may  be  set  aside  on  motion. 

Where  a  defence  in  the  form  prescribed  for  an  ejectment  on  the  title  was 
pleaded  in  an  ejectment  for  non-payment  of  rent,  it  was  set  aside  as  a  nullity, 
(Phillips  v.  MEroy,  7  Ir.  Jur.  O.  S.  126). 

A  defence  in  an  ejectment  for  non-payment  of  rent,  stating  that  the  de- 
fendant had  paid  the  rent,  but  not  setting  forth  particulars  by  indorsement, 
will  be  set  aside  (Smith  v.  Gilroy,  7  Ir.  Jur.  O.  S.  47  ;  Hughe*  v.  Brown, 
13  Ir.  C.  L.  R.  App.  5  ;  Moore  v.  Fisher,  5  Ir.  Jur.  N.  S.  291). 

A  defence  of  set-off  cannot  be  pleaded  to  an  ejectment  for  non-payment  set-off. 
of  rent  (Cahill  v.  Kearney,  Ir.  R.  2  C.  L.  498). 

Where,  in  an  ejectment  for  non-payment  of  rent,  the  defendant  named  in 
the  ejectment  is  desirous  of  traversing  the  plaintiffs  title,  it  is  a  good  defence 
to  plead  that  "  the  defendant  does  not  hold  the  premises  in  the  plaint  men- 
tioned as  tenant  to  the  plaintiffs  as  alleged"  (Keener.  M'Blainc,  17  Ir.  C.  L. 
R.  654 ;  Elgee  v.  (fHare,  3  Ir.  L.  T.  468 ;  Dexter  v.  Lloyd,  10  Ir. 
Jur.  N.  S.  1 16).  If  there  are  several  defendants  named  in  the  writ,  one  of 
the  defendants  may  plead  "  that  he,  together  with  the  other  defendants  in 
the  suit,  does  not  hold  the  lands  in  the  plaint  mentioned  in  manner  and  form 
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therein  alleged"  (Murphy  v.  Carey,  12  Ir.  C.  L.  R.  App.  9 ;  17  Ir.  C.  L.  R. 
658  in  notis).  See  also  as  to  this  form  of  defence,  Figgis  v.  Hickey,  7  Ir. 
Jur.  0.  S.  160;  Dillon  v.  Mangan,  1  Ir.  Jur.  N.  S.  335  ;  Bell  v.  £eofty, 
6  Ir.  C.  L.  R.  399 ;  Gore  v.  M'Cullagh,  2  Ir.  Jur.  N.  S.  116. 

Partial  dc-  199.  Any  person  taking  defence  as  aforesaid  to  an  eject- 
vie?.'  c?7*  s!  ment  on  the  title  6hall  be  at  liberty  to  limit  his  defence  to  a 
174-  part  only  of  the  property  mentioned  in  the  writ,  describing 

that  part  with  reasonable  certainty,  otherwise  the  defence 
shall  be  deemed  to  apply  to  the  whole;  but  a  defence  to  an 
ejectment  for  non-payment  of  rent  shall  be  a  defence  for  all 
the  lands  and  premises  in  the  summons  mentioned ;  and  in  case 
a  defendant  shall  desire  to  take  defence  for  part  only  of  the 
premises,  upon  the  ground  that  such  part  was  not  included 
in  the  lease  or  other  instrument  sought  to  be  evicted,  he 
8 hall  make  a  special  application  to  the  Court  for  that  pur- 
pose (m). 

(m)  As  to  partial  defences  in  ejectments  for  non-payment  of  rent,  see 
Nicholson  v.  Ejector,  Cr.  &  D.  Abr.  N.  418  ;  Hutchinson  v.  Ejector,  13  Ir. 
L.  R.  380. 

Where  a  general  defence  was  taken  to  an  ejectment  for  non-payment  of 
rent,  it  was  held  that  it  was  not  competent  for  the  defendant  to  prove  at  the 
trial  that  the  premises  in  his  possession  were  not  a  portion  of  those  comprised 
in  the  declaration  (Mayor  of  Kilkenny  v.  Ryan,  2  Ir.  Jur.  O.  S.  87). 

Where  one  of  the  several  defendants  in  an  ejectment  for  non-payment  of 
rent  applied  for  leave  to  take  a  limited  defence  for  a  small  portion  of  the 
lands  sought  to  be  evicted,  the  Court  in  granting  the  application  allowed  the 
plaintiff  to  enter  into  possession  of  those  parts  of  the  lands  for  which  defence 
had  not  been  taken  (Boyce  v.  Shehan,  3  Ir.  Jur.  0.  S.  851). 

Defence  of  200.  Any  other  person  not  named  in  or  served  with  such 
nln^Tonr°in  writ  shall  by  leave  of  the  Court  or  a  Judge,  be  allowed  to 
po«*essinn.  16  defend,  on  filing  an  affidavit  showing  that  he  is  in  possession 
fetufiib  °*  of  the  land,  either  by  himself  or  his  tenant  (n) ;  and  the  Court 
176,  or  a  Judge  6hall  have  power  to  strike  out  or  confine  any  de- 

fence set  up  by  a  person  not  in  possession  by  himself  or  his 
tenants  (n). 

Who  may  (n)  Any  person  named  in  or  served  with  the  writ  of  summons  and  plaint 

ukedeieuce.  jn  ejectment,  whether  in  possession  or  not  of  the  premises  sought  to  be  re- 
covered is  entitled  as  of  right  to  appear  and  take  defence  (Marquis  of 
Ormond  v.  Burke,  6  Ir.  Jur.  0.  S.  1 12). 

Under  the  present  section  any  other  person  not  named  in  or  ^served  with 
the  writ  who  is  in  possession  either  by  himself  or  his  tenant,  may  take  de- 
fence by  leave  of  the  Court  or  a  Judge.  The  application  in  such  cases  must 
be  made  by  motion  on  notice  (Meath  v.  Strong,  2  Ir.  Jur.  N.  S.  394) ;  and  if 
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a  prima  facte  case  of  possession  be  made  out,  the  Court  will  not  entertain 
nice  questions  as  to  the  right  of  possession,  and  will  allow  a  defence  to  be  filed 
as  a  matter  of  right  (Croft  v.  Lumley,  4  E.  &  B.  608  ;  Butler  v.  Meredith, 
11  Exch.  85). 

If  the  application  is  made  in  due  time  the  person  applying  will  not  be  re- 
quired to  give  security  for  costs  although  resident  out  of  the  jurisdiction 
(Butler  v.  Meredith,  11  Exch.  85). 

Where  a  party  had  issued  an  elegit  but  had  not  obtained  possession,  leave 
to  take  defence  was  refused,  although  he  had  recovered  in  an  ejectment  on  the 
elegit   (Croft  v. Lumley,  ubi  supra), 

A  person  who  has  obtained  leave  to  take  defence  has  all  the  rights  of  an 
ordinary  defendant,  and  if  the  summons  and  plaint  is  not  filed  within  two 
months  he  may  rule  the  plaintiff  under  sect.  38,  ante  (Lwyer  v.  Commie- 
$ivnrr*  of  Public  Work*,  6  Ir.  Jur.  0.  S.  247). 

(o)  Where  an  ejectment  on  the  title  was  brought  for  the  recovery  of  a  Confining 
farm,  and  the  occupying  tenants  holding'separate  parcels  took  defence  for  the  ■k^800* 
entire  premises,  an  order  was  made  that  they  should  confine  their  defence  to 
the  parts  in  their  possession  ( O'Hara  v.  Griffin,  1  Law  Rec.  N.  S.  93 ; 
M'Keev.  M'Kee,  1  Law  Rec.  O.  S.  422);  but  where  the  occupiers  of  part 
of  a  bouse  took  defence  for  the  entire,  the  Court  refused  to  restrict  the  de- 
fence to  the  part  in  the  defendant's  possession  (Browne  v.  Mason,  1  J  ebb  & 
Svm.  31)  ;  and  see,  aho,  White  v.  Rumgon,  Hay  &  J.  255 ;  Power  v.  Con- 
ntllan,  9  Ir.  L.  K.  266 ;  Doe  d.  Lloyd  v.  Roe,  15  M.  &  W.  431. 

201.  In  case  no  defence  be  filed  within  the  time  appointed  deSSu^.^ 
or  if  the  defence  filed  be  limited  to  part  only,  the  plaintiff  want  of  de- 
shall,  on  filing  an  affidavit  of  the  service  of  the  summons  and  i^vlctc.*^ 
plaint,  be  at  liberty  to  sign  a  judgment  that  the  plaintiffs  s*177* 
shall  recover  possession  of  the  land,  or  of  the  part  thereof  to 
which  the  defence  does  not  apply;  and  such  judgment,  if  for 
all,  may  be  in  the  Form  No.  18.  contained  in  the  Schedule 
B.  to  this  Act  annexed,  or  to  the  like  effect,  without  any 
award  of  costs,  but  without  prejudice  to  the  plaintiff's  right  to 
have  the  costs  taxed  by  the  proper  officer,  and  to  proceed  by 
action  for  recovery  of  mesne  rates  and  costs,  or  either  of 
them ;  and  the  said  judgment  for  part  may  be  in  the  Form 
No.  19.  contained  in  the  said  Schedule  B.  to  this  Act  annexed, 
or  to  the  like  effect;  and  a  memorandum  of  such  judgment 
shall  be  recited  in  the  abstract  of  Nisi  Prius  or  judgment 
thereafter  to  be  made  up  (p). 

(p)  Where  a  defence  is  filed  within  the  time  appointed,  or  the  defence  Judgment  by 
filed  is  limited  to  part  only,  the  plaintiff  is  entitled  to  sign  a  judgment  for  dcfauli. 
the  recovery  of  the  land  or  of  the  part  to  which  the  defence  does  not  apply, 
but  no  cost8,are  recoverable  under  such  a  judgment,  and  the  rent  or  mesne 
rates,  if  claimed,  and  the  costs  must  be  recovered  by  an  action  of  trespass  for 
mesne  profits  (Farquhar  v.  Kelly,  4  Ir.  C.  L.  K.  490 ;  Johneon  v.  Garde, 
ibid.,  49°  n-  7  lr-  J"*-  0.  S.  239). 
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The  present  section  is  applicable  to  a  case  where  a  defeaoe  has  been  filed, 
bat  has  subsequently  been  set  aside  for  irregularity  (Johnson  y.  Garde,  ubi 
8*pra). 
Ejectment  The  58th  section  of  the  23  &  24  Vict  c.  154,  provides,  that  "  in  any 

tor  non-pay-  ejectment  for  non-payment  of  rent  brought  in  any  of  the  Superior  Courts 
went  of  rent.  of  Law^  wnen  the  i^ml  shall  not  take  defence  to  the  ejectment,  the  affida- 
vit of  the  landlord,  his  agent,  receiver,  or  clerk  stating  the  amount  of  rent 
due  at  the  time  of  the  bringing  of  the  ejectment,  over  and  above  all  just 
and  fair  allowances,  shall  be  sufficient  evidence  of  the  amount  due,  and  shall, 
when  the  fame  amounts  to  or  exceeds  one  year's  rent,  entitle  the  landlord  to 
judgment  for  the  possession  of  the  premises,  provided  an  affidavit  of  the  ner- 
vice  of  the  summons  and  plaint  in  such  ejectment  shall  have  been  duly  filed 
according  to  the  practice  of  the  Court.11  And  see  section  106,  post. 

By  the  3  6.  0„  22nd  January,  1856,  the  filing  of  the  ejectment  or  a 
copy  thereof  for  the  purpose  of  enforcing  an  appearance  and  defence  by  any 
person  who  has  been  served  is  deemed  to  be  a  sufficient  filing  for  the  like 
purpose,  as  against  any  person  or  persons  subsequently  served,  so  as  to  en- 
title the  plaintiff  to  enforce  an  appearance  and  defence  from  each  person,  so 
subsequently  served ;  but  no  person  served  is  permitted  to  defend  after  the 
time  allowed  for  that  purpose,  and  only  one  judgment  is  to  be  entered,  which 
.  judgment  is  not  to  be  entered  until  the  time  for  taking  defence  allowed  to 
the  person  last  served  has  expired. 

Abstract  of  202*  ^n  case  a  defence  shall  be  filed,  an  abstract  of  the 
fe»uea.  15  sc  issue  for  Nisi  Prius  may  at  once  be  made  up  by  the  plaintiffs 
st.  17M80.  or  their  attorney,  setting  forth  the  writ,  and  stating  the  fact 
of  the  defence,  with  its  date,  of  each  of  the  persons  taking 
defence,  so  that  it  may  appear  for  what  defence  is  made;  and 
such  abstract  may  be  in  the  Form  No.  20.  contained  in 
Schedule  B.  to  this  Act  annexed,  or  to  the  like  effect,  and 
such  abstract  shall  be  lodged  with  the  pleadings  assistant  in 
the  manner  herein-after  provided ;  and  the  question  at  the 
trial,  except  in  the  case  herein-after  mentioned,  shall  be 
whether  the  statement  of  the  title  of  the  plaintiffs  in  the 
summons  and  plaint  is  true  or  false,  and  if  true,  then  which 
of  the  plaintiffs  is  entitled,  and  whether  to  the  whole  or  part, 
and  if  to  part,  then  to  which  part  of  the  property  in  question, 
and  whether  to  any,  and,  if  any,  to  what  damages  by  way  of 
compensation  for  loss  of  mesne  rates  and  profits ;  and  upon 
the  trial  of  any  issue  in  an  ejectment  for  non-payment  of  rent 
the  amount  of  the  rent  due  to  the  plaintiff  shall  be  found  by 
the  jury  (q). 

(9)  The  form  of  issue  set  oat  in  Schedule  B.  may  be  varied  according 
to  the* defence  pleaded. 

As  the  general  provisions  of  the  Act  are  applicable  to  ejectment,  if  the 
plaintiff  neglects  to  make  up  the  abstract,  the  defendant  may  proceed  to  have 
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f  he  abstract  of  issues  settled  in  the  same  maimer  as  the  plaintiff  might  have  ' 

done,  sect.  107. 

203.  The  proof  of  title  in  any  one  or  more  of  several  Proof  of  title. 
plaintiffs  in  ejectment  shall  be  sufficient  to  entitle  a  verdict 

to  be  entered  for  such  plaintiff  or  plaintiffs;  and  it  shall  not 
be  necessary  to  produce  or  prove  upon  any  trial  of  an  eject- 
ment the  affidavit  of  service  of  the  writ  of  summons. 

204.  In  case  the  title  of  the  plaintiff  (r)  shall  appear  to  have  Verdict 
existed  as  alleged  in  the  writ  at  the  time  of  service  thereof,  Ip^^o 
hut  it  shall  also  appear  to  have  expired  before  the  time  of  trial,  have  expired 
the  plaintiff  shall,  notwithstanding,  be  entitled  to  a  verdict,  \f&ii  vi!t. 
according  to  the  fact  that  he  was  so  entitled  at  the  time  of  c-  76>s- lhL 
bringing  the  action  and  serving  the  writ,  and  to  a  judgment 

for  his  costs  of  suit  (*). 

(r)  The  "  title  of  the  plaintiff'*  means  his  right  to  possession  of  the  pre- 
mises for  which  the  ejectment  is  brought,  at  the  time  of  the  issuing  of  the 
snmmons  and  plaint  Under  the  former  practice  the  Court  would  not  stay 
the  proceedings  in  an  ejectment  on  the  ground  of  the  lessor's  title  having  ex- 
pired after  action  brought,  because,  although  possession  could  not  be  obtained, 
the  plaintiff  was  entitled  to  proceed  for  damages  and  costs  (Thrustout  Y.Gray, 
2  Str.  1056 ;  Dodd.  Butt  v.  Sous,  1  E.  &  B.  419). 

(a)  Where  a  defendant  in  ejectment  who  claimed  under  an  unregistered 
lease  subsequent  in  date  to  an  unregistered  lease  under  which  the  plaintiff 
derived,  registered  his  lease  after  action  brought  and  before  the  trial,  it  was 
held,  that  the  plaintiff  was  entitled  to  a  verdict  and  judgment  under  the  pre- 
sent section  (Ryan  v.  Lander*,  9  Ir.  C.  L.  R.  487). 

Where  an  ejectment  for  overholding  was  brought  by  a  lessee  of  a  terra 
against  a  sub -lessee  of  the  same  term  less  ten  days,  and  the  writ  was  issued 
before  the  expiration  of  the  plaintiff's  terra,  but  at  the  time  of  the  trial  both 
the  plaintiff's  and  the  defendant's  terms  had  expired,  it  was  held,  that,  in  the 
absence  of  any  affirmative  evidence  that  the  plaintiff  had  no  other  title  be- 
sides the  term  that  had  expired,  the  plaintiff's  title  must  be  taken  to  be  good 
as  against  the  defendant,  and  he  was  entitled  to  a  writ  of  habere  (Gubbin»  v. 
Buckland,  1  H.  &  C.  736;  S.  C.  32  L.  J.  Ex.  156). 

205.  If  the  defendant  appears,  and  the  plaintiff  does  not  Xon-app«ir- 
appear  at  the  trial,  the  plaintiff  shall  be  nonsuited;  and  if  the  Jj^*6  **.' 
plaintiff  appears,  and  the  defendant  does  not  appear,   the  c.  76, 5.  iw. 
plaintiff  shall  be  entitled  to  a  verdict,  without  any  proof  of 
his  title,  and  in  case  of  ejectment  on  the  title  shall  be  entitled 
to  prove  the  amount  of  damages  sustained  by  reason  of  the 
loss  of  the  mesne  rates  and  profits,  and  in  case  of  an  ejectment 
for  nonpayment  of  rent  shall  be  entitled  to  prove  the  amount 
of  rent  actually  due,  and  to  have  a  verdict  for  the  same. 
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Ascertain-  206.  In  ejectment  for  non-payment  of  rent,  where  judg- 

ment of  rent  ment  shall  have  gone  by  default  (t)  or  the  defendant  shall 
"  not  appear  at  the  trial,  it  shall  be  sufficient,  for  the  purpose 
of  ascertaining  the  amount  of  the  rent  due,  and  to  satisfy  the 
provisions  of  the  Statutes  with  respect  to  the  ascertaining 
the  rent,  that  an  affidavit  of  the  plaintiffs,  or  one  of  them,  or 
their  or  his  agent,  to  the  effect  that  an  amount  of  rent  not 
less  than  one  year's  rent,  and  specifying  the  same,  was  due  at 
the  time  of  the  commencement  of  the  action,  after  all  just 
allowances  shall  have  been  made. 

(f)  8ee  23  &  24  Vict.  c.  154,  s.  58,  ante,  p.  224.  A  judgment  by  default 
is  merely  for  the  recovery  of  the  lands,  and  the  rent  and  costs  can  only  be  re- 
covered by  a  separate  action,  vide  s.  201,  ante. 


Judgment 
and  execu- 
tion upon 
finding  far 
plaintift"..  15 
&  16  Vict.  c. 
76,  s.  185. 


Judgment 
and  execu- 
tion upon 
finding 
for  defend- 
ant. 15  A 
16  Vict.  c. 
76,  s.  186. 


207.  Upon  a  verdict  for  the  plaintiff,  judgment  may  be 
signed,  and  execution  issued  for  the  recovery  of  possession  of 
the  property,  or  such  part  thereof  as  the  jury  shall  find  the 
plaintiff  entitled  to,  and  in  case  of  an  ejectment  on  the  title, 
for  such  damages  for  loss  of  mesne  rates  and  profits  as  shall 
be  found  by  the  said  jury,  and  in  case  of  ejectment  for  non- 
payment of  rent  for  recovery  of  so  much  rent  as  shall  be  found 
to  be  due,  and  costs,  within  such  time,  not  exceeding  the 
fifth  day  in  term  after  the  verdict,  as  the  Court  or  Judge 
before  whom  the  cause  is  tried  shall  order,  and  if  no  such 
order  be  made,  then  on  the  fifth  day  in  term  after  the  verdict, 
or  within  fourteen  days  after  such  verdict,  whichever  shall 
first  happen  ^u). 

(«)  "Within  fourteen  days"  means  upon  the  expiration  of  fourteen  days 
(JtfMeara  v.  Foley,  Ir.  K.  4  C.  L.  1 16)  ;  see  also  s.  1 27,  ante. 

208.  Upon  a  verdict  for  the  defendants,  or  any  of  them,  or 
upon  a  nonsuit,  judgment  may  be  signed,  and  execution  issue 
for  costs  against  the  plaintiffs  named  in  the  writ,  within  such 
time,  not  exceeding  the  fifth  day,  in  term  after  the  verdict 
or  nonsuit,  as  the  Court  or  Judge  before  whom  the  cause  is 
tried  shall  order,  and  if  no  such  order  be  made,  then  on  the . 
fifth  day  in  term  after  the  verdict  or  nonsuit,  or  within  four- 
teen days  after  such  verdiot,  whichever  shall  first  happen  (»)• 

(*)  "  Within  fourteen  days"  would  appear  to  be  equivalent  to  "  after  the 
expiration  of  fourteen  days"  (O'Meara  v.  Foley,  Ir.  R.  4  C.  L.  116),  set 
note  («),  $*pra. 
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209.  Upon  any  judgment  in  ejectment  there  may  be  either  Execution  in 
one  or  several  writs  of  execution  for  the  recovery  of  the  pos-  is  *  i6v'ict. 
session,  and  for  the  damages  or  the  rent  ascertained  to  be  due,  c* 7o"'  "• 187' 
and  costs,  at  the  election  of  the  plaintiff  (w). 

(w)  Where  the  plaintiff  in  an  ejectment  pn  the  title  obtained,  besides  a 
verdict  for  the  possession,  a  verdict  for  a  leas  sum  than  £10  for  mesne  rates, 
it  was  held  that,  under  the  1 1  &  12  Vict.  c.  28,  he  was  not  entitled  to  issue  a 
ea.  sa.  on  the  judgment  obtained  by  him  (  Wright  v.  Longford,  Ir.  Rep.  3 
C.  L.  418). 

The  plaintiff  may  either  issue  a  writ  of  habere  facia*  possessionem  and  a 
separate  writ  of fi.  fa.  or  ea.  sa.  for  the  rent  or  mesne  rates  and  costs,  or  he 
mav  sue  out  a  writ  of  habere  adding  &Ji.  fa.  or  ca.  sa.  to  it,  as  the  case  may 
be.' 

210.  In  case  of  such  an  action  being  brought  by  some  or  Defence  by 
one  several  persons  entitled  as  joint  tenants,  tenants  in  com-  i°1^  ^"vi"™' 
mon,  or  coparceners,  any  joint  tenant,  tenant  in  common,  or  c.76,a.i88. 
coparcener  in  possession  may  set  forth  in  his  defence  that  he 

is  such  joint  tenant,  tenant  in  common,  or  coparcener,  and 
defends  as  such,  and  admits  the  right  of  the  plaintiff  to  an 
undivided  share  of  the  property,  stating  what  share,  but  denies 
any  actual  ouster  of  him  from  the  property,  and  upon  the 
trial  of  such  an  issue  the  additional  question  of  whether  an 
actual  ouster  has  taken  place  shall  be  tried  (%)-. 

(x)  As  to  what  amounts  to  actual  ouster,  see  Doe  d.  Helling »  v.  Bird,  r  1 
East,  49 ;  Doe  d.  Wawn  v.  Horn,  5  M.  &  W.  564;  Fuirclaim  v.  Shack- 
leion,  5  Burr.  2604. 

211.  Upon  the  trial  of  such  issue  as  last  aforesaid,  if  it  Judgment 
shall  be  found  that  the  defendant  is  joint  tenant,  tenant   in  Jfint'ownfrs. 
common,  or  coparcener  with  the  plaintiff,  then  the  question  Jf 7f  ^Vso?' 
whether  an  actual  ouster  has  taken  place  shall  be  tried,  and 

unless  such  actual  ouster  shall  be  proved  the  defendant  shall 
be  entitled  to  judgment  and  costs  ;  but  if  it  shall  be  found, 
either  that  the  defendant  is  not  such  joint  tenant,  tenant  in 
common,  or  coparcener,  or  that  an  actual  ouster  has  taken 
place,  then  the  claimant  shall  be  entitled  to  such  judgment 
for  the  recovery  of  possession  and  costs  (y). 

(jf)  As  to  what  constitutes  actual  ouster,  see  note  (*),  supra, 

212.  The  death  of  a  plaintiff  or  defendant  in  ejectment  shall  Action  not  to 
not  cause  the  action  to  abate  (*).  Se*th  of 

plaintiff.  15 
&  16  Vict.  c. 
76, ».  190. 


(*)  See  t.  155,  <»fte. 


U 
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Fuggesttonof  1 1 3.  In  oaae  the  right  of  a  deceased  plaintiff  shall  survive 
JSntia  14  to  another  plaintiff,  a  suggestion  may  be  made  of  the  death, 
*l6ViJi  c#  which  suggestion  shall  not  be  traversable,  but  shall  only 
'  '  *'  be  subject  to  be  set  aside  if  untrue,  and  the  action  may  pro- 

ceed at  the  suit  of  the  surviving  plaintiff;  and  if  such  sugges- 
tion shall  be  made  before  the  trial,  then  the  plaintiff  shall 
have  a  verdict,  and  recover  such  judgment  as  aforesaid,  upon 
its  appearing  that  he  was  entitled  to  bring  the  action  either 
separately  or  jointly  with  the  deceased  plaintiff  (a). 

(a)  See  sect.  155,  ante. 

Death  before       2 1 4.  In  case  of  the  death  before  trial  of  one  of  several 
pUilndff         plaintiffs  whoBe  right  does  not  survive  to  another  or  others 
where  ritfit    0f  them,  where  the  legal  representative  of  the  deceased  plain- 
survive.  15     tiff  shall  not  become  a  party  to  the  suit  in  the  manner  herein- 
fe/IIS*  &  ftfter  mentioned,  a  suggestion  may  be  made  of  the  death, 
which  suggestion  shall  not  be  traversable,  but  shall  Only  be 
subject  to  be  set  aside  if  untrue,  and  the  action  may  proceed 
at.  the  suit  of  the  surviving  plaintiff  for  such  share  of  the 
property  as  he  is  entitled  to,  and  costs  (b). 
» 

(b)  The  legal  representatives  of  one  of  several  plaintiffs  whose  right  does 
not  survive,  may  become  parties  under  sect.  215. 

D«athofaoie      2I5«  1°  case  of  the  death  of  a  sole  plaintiff,  or  before  the 
whl'reriKht    tr*a^  °^  one  °^  severa^  plaintiffs  whose  right  does  not  survive 
does  not        to  another,  or  others  of  them,  the  legal  representative  of  such 
S*i?vict5c.  plaintiff  may,  by  leave  of  the  Court  or  a  Judge,  enter  a  sug- 
76,  s.  194. .     gestion  of  the  death,  and  that  he  is  such  legal  representative, 
and  the  action  shall  thereupon  proceed ;  and  if  such  sugges- 
tion be  made  before  the  trial,  the  truth  of  the  suggestion 
shall  be  tried  thereat,  together  with  the  title  of  the  deceased 
plaintiff,  and  such  judgment  shall  follow  upon  the  verdict  in 
favour  of  or  against  the  person  making  such  suggestion,  as 
hereinbefore  provided,  with  reference  to  a  judgment  for  or 
against  such  plaintiff  ;  and  in  case  such  suggestion  in  the 
case  of  a  sole  plaintiff  be  made  after  a  verdict  for  the  plaintiff, 
and  before  execution  executed  by  delivery  of  possession 
thereupon,  and  such  suggestion  be  denied  by  the  defendant 
within  eight  days  after  notice  thereof,  or  such  further  time 
as  the  Court  or  a  Judge  may  allow,  then  such  suggestion 
shall  be  tried,  and  if  upon  the  trial  thereof  a  verdict  shall 
pass  for  the  peison  making  such  suggestion  he  shall  be 
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entitled  to  such  judgment  as  aforesaid  for  the  recovery  of 
possession,  and  for  the  costs  of,  and  occasioned  by,  such  sug- 
gestion, and  in  case  of  a  verdict  for  the  defendant,  such 
defendant  shall  be  entitled  to  such  judgment,  as  aforesaid,  for 
costs ;  and  in  case  the  said  suggestion  shall  not  be  denied  within 
the  time  aforesaid,  the  said  personal  representative  shall,  on 
producing  an  affidavit  of  the  service  of  the  notice,  be  entitled 
to  proceed  to  judgment  and  execution  in  his  own  name  (c). 

(e)  The  provisions  of  this  section  only  apply  to  proceedings  before  final 
judgment  (Jonee  v.  Finluy,  3  Ir.  Jur.  N.  8.  180). 

See  also,  sect.  157,  ante. 

Liberty  to  enter  a  suggestion  may  be  obtained  by  an  ex  parte  motion 
(Mahony  v.  Lewis,  6  Ir.  C.  L.  R.  475). 

216.  In  case  of  a  verdict  for  two  or  more  plaintiffs,  if  one  5^e«a°no 
of  such  plaintiffs  die  before  execution  executed,  the  other  Jjglj^ijj.  t 
may,  whether  the  legal  right  to  the  property  shall  survive  or  15  a  16  vict. 
not,  suggest  the  death  in  manner  aforesaid,  and  proceed  to  *  78»  * m 
judgment  and  execution  for  recovery  of  possession  of  the 
entirety  of  the  property  and  the  costs  ;  but  nothing  herein 
contained  shall  affect  the  right  of  the  legal  representative  (d) 

of  the  deceased  plaintiff,  or  the  liability  of  the  surviving  , 
plaintiff  to  such  legal  representative  ;  and  the  entry  and 
possession  of  such  surviving  plaintiff,  under  such  execution, 
shall  be  considered  as  an  entry,  and  possession  on  behalf  of 
such  legal  representative  in  respect  of  the  share  of  the  pro- 
perty to  which  he  shall  be  entitled  as  such  representative, 
and  the  Court  may  direct  possession  to  be  delivered  accord- 
ingly. 

(d)  See  sect  118,  note  (/),  infra. 

217.  In  case  of  the  death  before  or  after  judgment  of  one  Death  of  one 
of  several  defendants  in  ejectment  who  defend  jointly,  a  sug-  jointVdefcn<'. 
gestion  may  be  made  of  the  death,  which  suggestion  shall  not  fJvictfc*76 
be  traversable,  but  only  be  subject  to  be  set  aside  if  untrue,  *•  i». 
and  the  action  may  proceed  against  the  surviving  defendant 

to  judgment  and  execution  (e). 

(e)  Where  all  the  defendants  have  been  served,  and  one  of  them  dies 
without  having  taken  defence,  leave  will  be  granted  to  enter  a  suggestion  of 
his  death,  in  accordance  with  the  former  practice,  this  case  not  being  provided 
for  bv  the  present  Act  (Denny  v.  Jeffcott,  6  Ir.  Jur.  O.  S.  282  ;  Kelly  v. 
Caldwell,  7  Ir.  C.  L.  R.  125 ;  Hull  v.  Colline,  5  Ir.  Jur.  N.  S.  172. 

When  a  party  unnecessarily  made  a  defendant  was  dead  at  the  time  of 
service,  the  Court  gave  permission  to  strike  out  his  name  (Dovgla$  v.Afoore, 
8  Ir.  L.  C.  R.  App.  vL). 
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S"3  tfuk  * '  8-  In  <»8e  of  the  death  of  a  sole  defendant  or  of  all  the 
beforetriiS.    defendants  *D  ejectment  before  trial,  a  suggestion  may  be 

15  &  16  Vict,  made  of  the  death,  which  suggestion  shall  not  be  traversable, 
c.76,t.  i»e.  kut  only  be  subject  to  be  set  aside  if  untrue ;  and  the  plain- 
tiffs shall  be  eniitled  to  judgment  for  recovery  of  possession 
of  the  property,  unless  some  other  person  shall  take  defence 
within  a  time  to  be  appointed  for  that  purpose  by  order  of 
the  Court  or  a  Judge,  to  be  made  upon  the  applica- 
tion of  the  plaintiffs  ;  and  it  shall  be  lawful  for  the  Court 
or  a  Judge,  upon  such  suggestion  being  made,  and  upon  such 
application  as  aforesaid,  to  order  that  the  plaintiffs  shall  be  at 
liberty  to  sign  judgment  within  such  time  as  the  Court  or  a 
Judge  may  think  fit,  unless  the  person  then  in  possession,  by 
himself  or  his  tenant  or  the  legal  representative  (f)  of  the 
deceased  defendant,  shall  within  such  time  defend  the  action ; 
and  such  order  may  be  served  in  the  same  manner  as  the  writ ; 
and  in  case  such  person  shall  take  defence,  the  same  proceed- 
ings may  be  taken  against  such  new  defendant  as  if  he  had 
originally  appeared  and  defended  the  action ;  and  if  no  defence 
be  made,  then  the  plaintiff  shall  be  at  liberty  to  sign  judg- 
ment pursuant  to  the  order. 

(/)  The  words  "legal  representative"  signify  in  cases  where  the  lands  are 
freehold  of  inheriunce,the  person  who  as  heir  or  devisee  succeeds  to  the  deceased's 
rights;  or  in  case  the  deceased  has  been  tenant  for  life  under  a  settlement, 
the  person  next  in  remainder  {Eovendcn  v.Marthall,  2  Ir.  Jur.  N.  S.  378). 

When  the  sole  defendant  died,  and  no  will  could  be  found  to  have  been 
lodged  in  the  proper  Courts,  the  Court  made  an  order  requiring  the  parties 
into  whose  possession  the  property  of  the  deceased  had  come  to  enter  defence 
within  a  specified  time,  or  judgment  to  be  entered  in  default  (Bolton  v.  CuIIul, 
2  Ir.  Jur.  N.  S.  368). 

J??it«fl5fore       2I9«  I"  case  of  the  death  before  trial  of  one  of  several 

trial  of  de«        ■«    #»      ■»  ..  ^  1* 

irudant  in  defendants  in  ejectment  who  defends  separately  for  a  portion 
wbo^ends  °f  the  property  for  which  the  other  defendant  or  defend- 
SfJE?  15«   an*8  do  not  defend,  the  same  proceedings  may  be  taken  as  to 

16  \  ice  c.  76,  ,  .  .   '  *  ©  J  , 

s.nw.  such  portion  as  in  the  case  of  the  death  of  a  sole  defendant, 

or  the  plaintiffs  may  proceed  against  the  surviving  defend- 
ants in  respect  of  the  portion  of  property  for  which  they 
defend  (y). 

(g)  Under  a.  218  proceedings  may  be  taken  with  reference  to  that  part  of 
the  premises  for  which  the  defeudant  who  has  died  has  defended. 
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220.  In  case  of  the  death  before  trial  of  one  of  several  de-  Death  or 
fendants  in  ejectment  who  defends  separately  in  respect  of  defending 
property  for  which  surviving  defendants  also  defend,  it  shall  f^^y^T 
be  lawful  for  the  Court  or  a  Judge,  at  any  time  before  the  respect  of 
trial,  to  allow  the  person  at  the  time  of  the  death  in  posses-  S^defend™ 
sion  of  the  property,  or  the  legal  representative  of  the  deceased  J*  *  *J  ^J1- 
defendant,  to  defend  on  such  terms  as  may  appear  reasonable 

and  just,  upon  the  application  of  such  person  or  representative ; 
and  if  no  such  application  be  made  or  leave  granted,  the 
plaintiff  suggesting  the  death  in  manner  aforesaid  may 
proceed  against  the  surviving  defendant  or  defendants  to 
judgment  and  execution. 

221.  In  case  of  the  death  of  a  sole  defendant  or  of  ail  the  Deathofaii 
defendants  in  ejectment,  after  verdict,   the  plaintiffs  shall  d^ndandt8L 
nevertheless  be  entitled  to  judgment  as  if  no  such  death  had  10  &  16  vict. 
taken  place,  and  to  proceed  by  execution  for  recovery  of  pos-  c-76»s- 197* 
session*  without  suggestion  or  revivor,  and  to  proceed  for  the 
recovery  of  the  costs  in  like  manner  as  upon  any  other  judg- 
ment for  money  against  the  legal  representatives  of  the  de- 
ceased defendant  or  defendants  (A). 

(A)  See  88.  159,  160,  antt. 

222.  The  plaintiff  in  ejectment  shall  be  at  liberty  at  any  Plaintiff  may 
time  before  verdict  or  judgment  against  him  to  discontinue  bynottce!* 
the  action  as  to  one  or  more  of  the  defendants,  by  giving  to  J57*  ^J^" 
the  defendant  or  his  attorney  a  notice,  headed  in  the  Court  261/ 

and  cause,  signed  by  the  plaintiff  or  his  attorney,  stating  that 
he  discontinues  such  action  ;  and  thereupon  the  defendant  to 
whom  such  notice  is  given  shall,  by  filing  an  affidavit  of  the 
service  of  such  notice,  be  entitled  to  and  may  forthwith  sign 
judgment  for  costs  in  the  Form  No.  2 1 .  contained  in  the  Sche- 
dule B.  to  this  Act  annexed,  or  to  the  like  effect ;  and  any  one 
of  several  plaintiffs  desirous  to  discontinue  may  apply  to  the 
Court  or  a  Judge  to  have  his  name  struck  out  of  the  proceed- 
ings, and  an  order  may  be  made  thereupon  upon  such  terms 
as  to  the  Court  or  Judge  may  seem  fit,  and  the  action  shall 
thereupon  proceed  at  the  suit  of  the  other  plaintiffs  (t). 

(t)  Under  the  provisions  of  this  section  a  sole  plaintiff  may  discontinue  as  to 
one  or  more  of  the  defendants  without  leave,  but  one  of  several  plaintiffs 
desirous  to  discontinue  must  apply  to  the  Court  or  a  Judge  to  have  bis  name 
struck  out  of  the  proceedings. 
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Defendant  225.  A  sole  defendant  or  all  the  defendants  in  ejectment 

may  confers        •     .,  %  ,•»  *  *  .  i^ii 

the  action,  shall  be  at  liberty  to  confess  the  action  as  to  the  whole  or 
c?76,!sLV!5i',  Part  °f tne  property,  by  givinp  to  such  plaintiff  a  consent  for 
204*  judgment  (j),  beaded  in  the  Court  and  cause,  signed  (k)  by 

the  defendant  or  defendants,  such  signature  to  be  attested  by 
his  or  their  attorney  ;  and  thereupon  the  plaintiff  may  forth- 
with sign  judgment  and  issue  execution  for  the  recovery  of 
possession  and  costs  in  the  Form  No.  22.  contained  in  the  Sche- 
dule B.  to  this  Act  annexed,  or  to  the  like  effect ;  and  in  case  one 
of  several  defendants  in  ejectment,  who  defends  separately  for 
a  portion  of  the  property  for  which  the  other  defendant  or 
defendants  do  not  defend,  shall  be  desirous  of  confessing  the 
plaintiff 's  title  to  such  portion,  he  may  give  a  like  consent 
for  judgment  to  the  plaintiff;  and  thereupon  the  plaintiff 
may  forthwith  sign  judgment  and  issue  execution  for  the  re- 
covery of  possession  of  such  portion  of  the  property,  and  for 
the  costs  occasioned  by  the  defence  relating  to  the  same,  and 
the  action  may  proceed  as  to  the  residue. 

(j)  No  consent  for  judgment  containing  any  stay  of  execution  can  be 
filed  without  the  consent  of  the  plaintiff  (46  6.  0.  1854). 

(k)  Where  mure  than  one  of  several  defendants  had  taken  defence  and 
subsequently  bad  given  a  consent  for  judgment  signed  by  their  attorney 
while  the  other  co-defendants  went  to  trial  it  was  held  that  the  consent  for 
judgment  being  valid  independently  of  the  present  Act  was  regular,  and 
that  judgment  should  be  marked  accordingly  (Fomhy  v.  Murphy,  6  Ir.  Jur. 
0.  a  264). 

me  (Mend-17  22+*  *n  ca8e  one  W  °f  several  defendants  in  ejectment 
ant.  15  a  16  who  defends  separately  in  respect  of  property  for  which  other 
2oi^ c*  '*"*  defendants  also  defend  shall  be  desirous  of  confessing  the 
plaintiff's  title,  he  may  give  a  like  consent  for  judgment;  and 
thereupon  the  plaintiff  may  sign  judgment  against  such  de- 
fendant for  the  costs  occasioned  by  his  defence,  and  may  pro- 
ceed in  the  action  against  the  other  defendants  to  judgment 
and  execution* 

(/)  See  Fomhy  v.  Murphy,  *bi  tupra. 

Effect  of  225.  The  effect  of  a  judgment  in  ejectment  under  this  Act 

ejectment.'ifi  8naU  b®  tne  8ame  as  tnat  of  a  judgment  in  an  action  of  eject- 
76 w  207**  °*  ment  heretofore  uged  (m). 

(m)  In  (/Donnelly. Ryan,  7  Ir.  Jur.  0.  S.  127,  it  was  held  that  the  action 
of  ejectment  having  been  assimilated  to  other  action*,  a  judgment  in  it  was 
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equally  conclusive  between  the  parties.  However,  by  the  94th  section  of 
the  C.  L.  P.  Act,  1856,  it  is  declared  that  a  judgment  in  an  action  of  eject- 
ment under  the  present  Act  shall  have  no  greater  effect  than  a  judgment  in 
an  ejectment  before  the  parsing  of  the  13  Vict.  c.  18  (The  Process  and 
Practice  Act). 

As  to  the  effect  of  a  judgment  in  ejectment  under  the  old  law,  nee  Arfin  v. 
Parker,  i  Burr.  665.  In  an  action  for  mesne  profits  it  is  concluaive  evidence 
of  the  title  of  the  plaintiff  from  the  day  named  in  the  writ  or  found  by  the  jury 
(Doty.  Welleman,  2  Excb.  368 ;  Turner  v.  Coalbrook  Steam  Co.,  5  Exch. 
932;  Wilkinson  v.  Kir  by,  15  C.  B.  430;  Earl  Listowell  v.  Green,  3  Ir. 
L.  R.  205 ;  Doe  v.  Wright,  10  A.  &  E.  763). 

226.  If  the  judgment  in  ejectment  shall  be  affirmed  by  the  inquiry  *»  to 
Court  of  Error,  or  the  proceedings  in  error  be  discontinued  after  writ  of 
by  the  plaintiff  therein,  it  shall  be  lawful  for  the  Court  y^l'lWt 
wherein  execution  ought  to  be  granted,  upon  such  affirma-  **• 

tion  or  discontinuance,  upon  the  application  of  the  plaintiff, 
to  issue  a  writ  to  inquire  as  well  of  the  mesne  profits  as  of 
the  damage  by  any  waste  committed  after  the  first  judgment 
in  ejectment,  which  writ  may  be  dated  on  the  day  on  which 
it  8 hall  issue,  and  be  returnable  immediately  after  the  execu- 
tion thereof,  and  upon  the  return  thereof  judgment  shall  be 
given,  and  execution  awarded  for  such  mesne  profits  and 
damages,  and  also  for  costs  of  suit. 

227.  All  other  provisions  herein  contained  shall  extend  to  JJJEJJj^1,0" 
ejectments,  mutatis  mutandis,  unless  where  the  same  shall  not  apply  to 
be  applicable,  or  where  the  subject  matter  thereof  shall  have  eJecunen 
been  herein  otherwise  provided  for. 

With  respect  to  the  proceedings  for  recovery  of  goods  and   4p2Sft/«r 
chattels  by  way  of  replevin  (a) :  good*. 

228.  Where  any  party  whose  goods  or  chattels  have  been  Action  for 
taken  or  distrained  shall  dispute  the  validity  of  such  taking  romrnenmi 
or  distress,  and  shall  be  desirous  of  proceeding  for  the  re-  JJnJJjJi,^,^ 
covery  of  such  goods  and  chattels  in  any  of  the  said  Superior  piuinu 
Courts,  such  party  may  commence  a  personal  action  for  the 
recovery  of  the  goods  or  chattels  so  taken  or  distrained  by  a 

writ  of  summons  and  plaint,  which  writ  of  summons  shall, 
in  addition  to  any  particulars  herein  before  required  in  an  or- 
dinary writ  of  summons,  state  the  particulars  of  the  property 
taken  or  distrained,  and  the  place  where  such  taking,  seizure, 
or  distress  shall  have  been  made  (6),  and  shall  be  served  by 
delivering  a  copy  or  copies  thereof  to  the  defendant  or  defend- 
ants,  or  to  any  agent  or  other  person  acting  for  him  or  them 
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in  making  snch  seizure  or  distress,  or  in  keeping  the  goods 
and  chattels  so  taken  or  distrained,  in  the  manner  herein- 
before provided  in  respect  of  an  ordinary  writ  of  sum- 
mons (c). 


Replerln. 


When  It  lies. 


In  cases  of 
ailment. 


Against 
whom  it  lies. 


(a)  Replevin  is  a  re-delivery  by  the  sheriff  to  tbe  owner  of  his  chattels  or 
goods  tortiously  taken  upon  surety  that  he  will  pursue  the  action  against 
him  that  took  them.  The  action  lies  whenever  a  man  tortionsly  takes  goods 
and  chattels  of  another  and  detains  them  (Com.  Dig.  PI.  3  K.  I ;  Shannon 
v.  Shannon,  1  Sen.  &  Lef.  324,  Allen  v.  Sharp,  2  Ex.  352);  except  where 
the  taking  has  been  under  an  execution  issuing  out  of  a  Superior  Court,  or 
for  a  debt  due  to  the  crown  (Bac.  Abr.  Tit.  Replevin,  D.  Rex  v.  Oliver, 
ftunb.  14).  It  lies,  however,  only  in  cases  where  the  goods  have  been  taken 
by  the  defendant,  and  the  action  cannot  therefore  be  brought  for  a  mere  de- 
tention {Shannon  v.  Shannon,  ubi  supra  ;  Mennie  v.  Blake,  6  E.  &  B.  842, 
846). 

In  practice  it  is  not  usual  to  have  recourse  to  tbe  remedy  except  in  cases 
of  illegal  distress,  and  it  ha.-*  even  been  questioned  whether  the  remedy  is  pro- 
perly applicable  in  any  other  cases  (Mennie  v.  Blake*  ubi  supra).  Notwith- 
standing, however,  the  doubts  referred  to  the  words  of  the  present  section 
plainly  recognise  the  remedy  as  applicable  to  cases  of  taking  other  than 
under  a  distress,  and  numerous  cases  are  to  be  met  with  where  goods  have 
been  restored  to  the  owner  by  means  of  a  replevin,  after  having  been  taken 
out  of  his  possession  otherwise  than  by  distress.  Thus  where  goods  had  been 
seized  under  a  civil  bill  decree  the  Court  refused  to  quash  a  replevin  issued 
for  the  purpose  of  replevying  them  (Coote  v.  Gorman*  3  Law  Rec.  O.  S. 
42.  58)  ;  and  see  Osborne  v.  Swan  Bank  Co.,  17  L.  T.  N.  S.  96.  So,  p1«>, 
g»ods  seized  under  an  order  of  Justices  have  been  replevied  (Tyndalv. 
Reads*  Sm.  &  Bat.  375;  V under  kitte  v.  Geary*  4  Ir.  Jur.  O.  S.  285)  ; 
or  goods  seized  for  poor  rates  (Rhymney  Railway  Co.  v.  Price*  16  L.  T.  N. 
S.  394).  Even  where  goods  have  been  bailed  by  the  plaintiff  to  tbe  defend- 
ant they  have  been  allowed  to  be  replevied  (Corscaden  v.  Stewart*  1  Jr. 
L.  R.  106);  and  see  Reeves  v.  Morris*  3  Ir.  L.  R.  484,  491 ;  S.  C.  Arm. 
Mac.  &  Og.  159  ;  but  in  so  far  as  these  cases  are  authorities  to  show  that 
replevin  lies  when  goods  have  found  their  way  into  the  possession  of  the  de- 
fendant by  virtue  of  a  contract  and  without  any  taking  they  cannot  be  sup- 
ported (Shannon  v.  Shannon*  Mennie  v.  Blake*  ubi  supra;  Curran  v.  Sproule* 
Bl.  D.  &  O.  133).  It  has  been  doubted  whether  a  bailee  of  goods  can 
maintain  replevin  (Butler  v.  Bridge.  3  Ir.  L.  R.  464),  but  see  Bac.  Abr. 
Tit.  Replevin,  G.  H.  When  goods  have  been  taken  by  one  joint  tenant  or 
tenant  in  common  they  cannot  be  replevied  (Reeves  v.  Morris*  2  Jebb  & 
Sym.  344).  Replevin  cannot  be  brought  when  tbe  goods  at  the  time  of 
bringing  the  replevin  are  in  the  plaintiff's  possession  (Barry  v.  Pwcell*  2 
Ir.  C.  L.  R.  373),  and  the  proceedings  in  such  a  case  will  be  set  aside. 

Replevin  lies  against  tbe  party  who  actually  took  the  chattels,  or  who 
ordered  tbe  taking  ;  and  if  taken  by  one  person  by  the  direction  of  another, 
the  action  lies  against  both  or  either  (Jones  v.  Johnson*  5  Ex.  862  ;  Mellor 
v.  Leather*  1  El.  &  Bl.  619).  When  the  plaintiff  from  whom  a  mare  had 
been  stolen,  which  was  found  in  the  possession  of  the  defendant,  who  had 
purchased  her  from  a  party  accused  of  having  stolen  her,  had  issued  a  writ  of 
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replevin,  under  which  he  had  obtained  possession  of  the  mare,  the  Court 
quashed  the  writ  (Doyle  v.  Kelly \  4  Ir.  L.  R.  9). 

When  a  party  whose  goods  have  been  seized  or  taken  wishes  to  replevy  Procedure  In 
them  his  first  step  is  to  issue  a  summons  and  plaint,  as  pointed  out  by  the  rep  evm* 
present  section.  As  to  the  form  of  the  plaint,  and  the  subsequent  pleadings 
and  proceedings,  see  note  (6),  infra.  After  issuing  the  plaint,  the  plaintiff 
should  next  issue  a  writ  of  replevin  directed  to  the  sheriff,  commanding  him 
to  replevy  the  goods ;  and  under  this  writ  the  possession  of  the  goods  will  be 
restored  to  the  plaintiff  upon  his  giving  security  (sect  229,  post.)  When  the 
pleadings  have  concluded,  either  party  may  furnish  the  abstract,  and  serve 
notice  of  trial,  in  case  an  issue  offset  arises,  and  after  verdict  the  judgment 
of  the  Court  will  be  given  for  the  plaintiff  or  defendant,  as  the  case  may  be. 
In  the  former  case  the  plaintiff  will  recover  his  costs,  together  with  £4  4s. 
damages.     As  to  the  judgment  in  the  latter  case,  see  note  (t),  infra. 

As  to  non-prossing  the  plaintiff  in  replevin,  see  note  (A),  infra  ;  and  as  to 
the  removal  of  a  replevin  from  an  inferior  Court,  see  the  192nd  G.  O.  1854. 

(b)  The  summons  and  plaint  in  replevin,  as  provided  by  the  present  SaJu?2S 
section,  must,  in  addition  to  the  particulars  required  in  an  ordinary  plaint,  *°  p 
state  the  particulars  of  the  property  taken  or  distrained,  and  the  place  where 
the  taking,  seizure,  or  distress  has  been  made.  The  prayer  for  judgment 
need  not  pray  a  return  of  the  goods,  as  it  is  by  the  process,  and  not  by  the 
judgment  of  the  Court,  that  the  plaintiff  obtains  their  return  {Gibbon*  v. 
M'Fvilly,  Ir.  R.  1  C.  L.  453). 

The  summons  and  plaint,  or  a  copy  thereof,  must  be  filed  within  ten  days  Filing, 
after  service,  unless  an  order  to  extend  the  time  be  obtained ;  and  in  default 
of  filing,  the  defendant  may  enter  a  rule  under  sect.  38,  ante  (19  &  20  Vict. 
c.  102,  s.  100). 

When  the  summons  and  plaint  has  been  filed,  the  defendant  should,  Pleadings, 
within  the  usual  time,  file  a  defence  in  the  nature  of  an  avowry.  If  the  de- 
fendant justifies  the  taking  as  a  distress  for  the  arrears  of  a  rent-charge,  the 
defence  should  aver  compliance  with  the  requirements  of  9  &  10  Vict,  cm 
(Gogginsv.  Trench,  10  I.  R.  C.  L.  R.  472);  but  if  the  distress  was  for  the 
arrears  of  rent  service,  the  defence  need  not  aver  compliance  with  these 
requirements,  upon  the  principle  that  the  general  mode  of  pleading  under  the 
statute  of  avowries  is  not  altered  by  the  9  &  10  Vict,  cm;  and  it  therefore 
lies  upon  the  plaintiff,  if  he  relies  upon  the  fact  of  those  requirements  not 
having  been  complied  with,  to  plead  the  non-compliance  ( Bewley  v.  Houghton, 
7  Ir.  C.  L.  R.  283).  In  such  a  case  the  defendant  might  perhaps  be 
ordered  to  amend  bis  defence  under  sect.  48,  ante.  Unless  the  question  of  a 
compliance  with  the  requirements  of  the  Act  is  specifically  raised  upon  the 
record  the  plaintiff  cannot  at  the  trial  show  upon  an  issue  as  to  whether  the 
goods  were  taken  as  a  distress,  that  the  requirements  in  suggestion  were  not 
complied  with  (Murphy  v.  Stokee,  6  Ir.  Jur.  O.  S.  19).  As  to  the  form  of 
defence  when  the  action  is  not  brought  in  the  form  of  replevin  but  in  tres- 
pass, see  ante,  pp.  77,  78.  The  plaintiff  may  be  non-prossed  in  the  manner 
pointed  out  in  section  106,  ante,  if  he  do  not  proceed  to  trial  within  one  term 
from  that  in  which  or  the  vacation  of  which  the  defence  or  other  subsequent 
proceeding  is  filed  (19  &  20  Vict,  c  102,  s.  100).  As  to  the  nature  of  the 
judgment  pronounced  by  the  Court  in  au  action  of  replevin,  see  section  230, 
note  (i),  poet. 

(<0  See  ante,  pp.  25-34. 
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^SStaSo*  2  z<*'  ^en  an7  8UC^  person  action  shall  have  been  so  00m- 
a  writ  of  menced  it  shall  be  lawful  for  the  plaintiff  therein  to  sue  out 
replevin.  Qf  t^e  Court  in  which  such  action  shall  be  instituted  a  writ, 
to  be  called  a  writ  of  replevin,  in  the  form  No.  23.  in  the 
Schedule  B.  to  this  Act  annexed,  directed  to  the  sheriff  of  the 
county  in  which  such  goods  and  chattels  shall  be  under  seizure 
or  distress,  requiring  him  to  replevy  the  said  goods  and  chattels 
(d),  and  the  said  sheriff  shall  and  he  is  hereby  required,  upon 
good  security  (by  the  bond  of  the  plaintiff,  and  two  respon- 
sible persons  as  sureties,  conditioned  as  usual  in  such  cases), 
being  given  to  him,  in  double  the  amount  of  the  value  of  the 
property  taken  or  distrained  (<?),  to  execute  such  writ,  and  to 
return  the  said  writ,  with  a  correct  and  proper  statement  en- 
dorsed thereon  of  the  manner  in  which  the  same  shall  have 
been  executed,  or  the  cause  why  the  same  has  not  been  exe- 
cuted, to  the  Court  out  of  which  the  same  shall  have  issued, 
within  eight  days,  exclusive  of  any  days  hereby  appointed  to 
be  observed  and  kept  as  holidays,  next  after  such  writ  shall 
have  been  delivered  to  him  ;  provided  always,  that  the  value 
of  the  property  so  taken  or  distrained  shall  be  ascertained  by 
the  said  sheriff  in  like  manner  as  the  value  of  goods  dis- 
trained is  now  ascertained  by  law  by  the  sheriff  in  taking  se- 
curity in  replevins  (/),  and  that  the  said  bonds  shall  be 
assignable  by  the  sheriff  under  like  circumstances  and  in  like 
manner,  and  shall  be  available  to  the  assignee  thereof,  as  by 
law  now  or  hereafter  authorized  in  respect  of  replevin  bonds 


What  aecu- 


(d)  As  to  the  cases  in  which  the  writ  may  be  issued  and  when  it  may  be 
quashed  by  the  Court,  see  ante,  note  (a). 
Hty'toT*1"         («)  Before  replevying,  it  is  the  sheriff's  duty  to  take  security  in  double  the 
given.  amount  of  the  value  of  the  property  from  the  plaintiff  and  two  sureties.    The 

security  is  taken  by  a  bond  executed  by  the  plaintiff  and  the  sureties  to  the 
sheriff.  The  bond  is  not,  nor  is  the  assignment  of  it,  subject  to  any  stamp 
duty,  5  Geo.  4,  c.  41,  s.  1.  The  condition  of  the  bond  is  to  prosecute  the 
suit  with  effect  and  without  delay,  and  also  to  duly  make  return  of  the  cat- 
tle and  goods  if  a  return  shall  be  adjudged  (13  Ed.  1,  c  2,  36  Geo.  3,  c  38 
(Ir.)).  The  term  "  prosecute  with  effect"  means  to  prosecute  with  success 
(Tummoiu  v.  OgUt  6  E.  &  B.  57 1 ;  Jgoe  v.  O*  Hara,  1  Jebb  &  Svm,  443); 
and  the  bond  will  therefore  be  forfeited  as  well  by  the  plaintiff  failing  in  the 
wieboudT""  suit  as  by  his  delaying  in  the  prosecution  of  it  (Axford  v.Ptrret,  4  Bing. 
586 ;  Harrison  v.  WardU,  5  B.  &  Ad.  146) ;  and  when  the  plaintiff  makes 
delay  in  the  prosecution  of  the  suit  it  is  not  necessary  to  sign  judgment  of 
non  pro*,  before  suing  upon  the  bond  (&  CI).  In  PowtU  v.  Archer,  4  lr.  C. 
L.  R.  279,  the  condition  of  the  bond  was  in  the  alternative,  viz.,  to  prosecute 
the  suit  or  to  make  return  of  the  goods ;  and  the  Court  held  that  a  summons 

Digitized  byLjOOQLC 


Forfeiture  of 


Non-prossing  Plaintiff.  237 

and  plaint  which  averred  as  a  breach  of  the  condition  that  there  had  been  a 
verdict  against  the  plaintiff  in  the  replevin  suit,  and  that  he  had  not  returned 
the  goods,  was  demurrable  for  not  averring  that  a  return  of  the  goods  had 
been  awarded.  In  the  ordinary  form  of  replevin  bond,  however,  the  condi- 
tion is  in  the  conjunctive  and  not  in  the  alternative,  and  it  may  be  doubted 
whether  a  bond  in  the  latter  form  is  assignable  (Powell  v.  Archer,  vbi supra). 

If  the  plaintiff  in  the  replevin  suit  prosecutes  the  suit  without  delay,  but  Deafch  of  the 
dies  before  it  is  brought  to  a  termination,  the  bond  will  not  be  forfeited  (Mor-  plaintiff. 
ru  v.  Matthew*,  2  Q.  B.  293 ;  LeUrim  v.  Stewart,  Ir.  R.  5  C.  L.  27  ;  Ormond 
v.  Bierly,  Garth.  519).    Compare  with  these  cases  White  v.  Murphy.  1  Hud 
&  Br.  498. 

The  value  of  the  property  seized  is  to  be  ascertained  by  the  sheriff  or  by  How  ralue  of 
the  replevingers,  whom  he  is  bound  to  appoint  within  ten  davs  after  he  is  Property  m- 
sworn  in  (14  &  15  Vict,  c  57,  s.  42).     If  insufficient  security  be  taken  the  cemlned- 
sheriff  is  responsible  if  it  appears  that  reasonable  care  was  not  exercised  by  Remedy 
him  or  by  the  replevingers  in  ascertaining  the  solvency  of  the  securities  SSJiit? 
(Hindle  v.  Blades,  5  Taunt  225 ;  Chute  v.  Cronin,  12  Ir.  L.  R.  556).   The 
remedy  of  the  party  aggrieved  in  such  a  case  is  by  action  (Tessyman  v.  Gil- 
Hart,  1  B.  &  P.  N.  R.  292)  ;  and  the  Court  will  not  upon  motion  grant  relief 
against  the  sheriff  for   either   taking   insufficient   securities,   or  for  not 
taking  any  securities  at  all  (Bex  v.  Lewis,  2  T.  R.  617  ;  Twells  Y.Colville, 
Willes,  375) ;  but  see  Reynolds  v.  Hamilton,  Rowe  Rep.  637  ;  King  v.  HarU 
ford,  lb.      If  the  sheriff  refuses  to  replevy  when  proper  security  is  tendered 
an  action  on  the  case  lies  against  him  (Sabourin  v.  Marshall,  3  B.  &  Ad. 

(/)  See  last  note. 

(g  >  Replevin  bonds  are  assignable  under  8  Geo.  i,  c  6,  ss.  5  &  6  ;  and  36  Assignment 
Geo.  3,  c.  38.  The  latter  Act  only  applies,  however  to  replevins  of  a  dis-  S£rJplevil1 
tress  for  rent  (Igoe  v.  CtHara,  1  Jebb  &  Sym.  443).  The  assignment 
should  be  made  by  the  sheriff  to  whom  the  bond  was  given,  even  though  his 
year  of  office  has  expired;  and  if  it  be  made  by  the  incoming  sheriff,  the 
assignment  will  be  void  (Owens  v.  M'Donough,']  Ir.  C.  L.  R.  262  ;  Benison 
v.  Ganty,  12  Ir.  L.  R.  316).  Where  the  replevin  bond  contained  a  coudition 
beyond  what  the  Statute  directed,  viz.,  to  indemnify  the  sheriff,  it  was  held 
to  be  nevertheless  assignable  (Caithness  v.  Murphy,  Sm.  &  Bat.  1)  ;  and  see 
Harding  v.  Lyhane,  2  Fox  &  Sm.  160).  In  White  v.  Murphy,  1  Hud.  & 
Br.  498,  it  was  held  that  the  defendant  in  replevin  is  not  bound  to  procure  a 
return  of  the  writ  of  replevin  or  to  appear  to  it  before  taking  an  assignment 
of  the  replevin  boud;  and  be  may  proceed  against  the  sureties  notwith- 
standing the  death  of  the  principal  before  the  return  of  the  writ  and  before 
the  assignment.  Compare  with  this  case  the  case  of  Morris  v.  Matthews, 
and  the  other  cases  referred  to  above. 

As  to  the  meaning  of  the  term  "  prosecute  with  effect,"  see  Tummons  v.  Ogle, 
ubi  supra.  It  is  not  necessary  to  assign  breaches  in  suing  upon  a  replevin 
bond,  the  bond  not  being  within  sect.  145,  ante  (2  Wms.  Saund.  187  (2)  • 
Middleton  v.  Bryan,  3  M.  &  S.  155). 

230.  If  the  plaintiff  in  any  such  action  for  replevin  of  a  ifpiaintitnn 
distress  made  for  rent  shall  be  non-prossed  (A)  for  not  filing  nonpros**!. 
his  summons  and  plaint  as  aforesaid  it  shall  be  lawful  for  the 
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or 

defendant 
entitled  to 
judgment 
and  execu- 
tion for  his 
rent. 


nonsuited,  defendant  to  file  a  suggestion  in  the  nature  of  a  plaint  for  rent, 
and  praying  the  Court  to  inquire  the  cause  of  the  distress  ; 
and  thereupon,  or  in  case  judgment  be  given  for  the  defend- 
ant on  demurrer,  it  shall  be  lawful  for  the  Court  to  issue  a 
writ  of  inquiry  to  the  sheriff  of  the  county  wherein  the  dis- 
tress was  taken,  or  to  the  Master  of  the  Court,  to  inquire 
touching  the  amountof  rent  inarrearatthetimeofsuch distress 
being  taken,  and  the  value  of  the  goods  or  chattels  distrained, 
and  such  inquiry  shall  be  taken  in  the  manner  herein-before 
provided  upon  judgment  by  default ;  and  upon  the  return 
of  such  inquisition  the  defendant  shall  have  judgment  and 
execution  to  recover  against  the  plaintiff  the  arrears  of  rent 
in  case  the  goods  and  chattels  shall  amount  to  the  value,  and 
in  case  they  shall  not  amount  to  that  value  then  for  so  much 
as  the  value  of  the  said  goods  and  chattels  shall  amount  to, 
with  his  costs  of  suit  in  that  behalf  incurred  ;  and  in  case  the 
said  plaintiff  shall  be  nonsuit  after  issue  joined,  .or  if  the 
verdict  shall  be  given  against  the  plaintiff,  then  the  jurors  em- 
pan  n  el  led  to  try  such  issue  shall,  at  the  prayer  of  the  defendant, 
inquire  the  amount  of  the  rent  due,  and  the  value  of  the 
goods  and  chattels  distrained,  and  the  defendant  shall  have 
judgment  and  execution  for  such  arrears,  or  so  much  thereof 
as  the  value  of  the  goods  and  chattels  distrained  shall  amount 
unto,  together  with  his  costs  of  suit  in  that  behalf  incurred 


Non-prossing 
plaintiff. 


Judgment  in 
the  action 
where 
defendant 
succeeds. 


(h)  By  section  100  of  the  C.  L.  P.  Act,  1856,  if  the  plaintiff  in  replevin 
neglects  to  file  the  summons  and  plaint,  or  a  copy  thereof  within  ten  days 
after  service,  unless  the  time  shall  have  been  extended,  or  to  proceed  to  trial 
within  one  term  from  that  in  which  or  the  vacation  of  which  the  defence  or 
other  subsequent  proceeding  is  filed,  the  defendant  may  proceed  to  enter  the 
rules  provided  in  cases  of  such  default  by  sections  38  and  106  of  the  present 
Act 

(1)  By  section  10 1  of  the  C.  L.  P.  Act,  1856,  it  is  enacted  that  in  all 
actions  for  replevin  of  a  distress  made  for  rent,  when  the  amount  of  rent  in 
arrear  at  the  time  of  making  such  distress  shall  have  been  ascertained  as 
provided  by  the  present  section  the  defendant  shall  have  judgment  and 
execution  to  recover  against  the  plaintiff  the  arrears  of  rent,  whether  the 
value  of  the  goods  and  chattels  distrained  shall  amount  to  so  much  or  not, 
anything  in  the  present  Act  to  the  contrary  notwithstanding. 

Accordingly,  when  the  defendant  obtains  judgment  for  the  amount  of  rent 
in  arrear  at  the  time  of  making  the  distress,  he  may  realize  the  judgment  in 
the  same  manner  as  an  ordinary  judgment.  It  is,  however,  only  when  the 
goods  have  been  taken  as  a  distress  for  rent  that  the  defendant  (if  success- 
ful) is  entitled  to  such  judgment.  In  other  cases  the  judgment  which  the 
defendant  is  entitled  to  is  that  given  by  the  Common  Law,  vis.,  a  return  of 
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the  goods.  In  both  class  of  cases  the  replevin  bond  becomes  forfeited  if  the 
plaintiff  falls  to  satisfy  the  judgment ;  in  the  first  class  of  cases  because  lie 
has  (ailed  to  prosecute  the  suit  with  effect,  i.  e.  with  success  ;  in  the  other,  be- 
cause the  alternative  condition  of  the  bond  is  that  the  plaintiff  bhould  return 
the  goods ;  note  (e),  supra. 

As  the  action  of  replevin  is  instituted  to  recover  possession  of  the  goods   Damages 
taken,  the  plaintiff  in  case  he  succeeds  is  entitled  to  nominal  damages  only,  w.l,|'n'iir 
and  cannot  recover  damages  for  the  unlawful  takiDg  or  vexatious  mode  of  succeeds, 
proceeding,  and   consequently  if  substantial  damages  be  given  the  Court, 
will,  on  application,  reduce  them  to  lour  guineas,  being  the  estimated  ex- 
penses  of  the  replevin  bond  (Braman  v.6htrunin,  2  lr.  Jur.  N.  8.  310  ; 
Bowen  v.Homidge,  Arm.  Mac.  &  O.  318  ;  French  v.Taaffe,  3  Law  Kec 
N.  S.  26). 

With  respect  to  the  power  of  amendment,  so  as  to  enable  Amendment. 
the  said  Courts  and  the  Judges  thereof  to  prevent  the  failure 
of  justice  by  reason  of  mistakes  and  objections  of  form: 

231.  It  shall  be  lawful  for  the  Superior  Courts  of  Common  Amendment 
Law,  and  every  Judge  thereof,  and  any  Judge  sitting  at  Nisi  c.  76,  s.  222.' 
Prius,  at  all  times  to  amend  all  defects  and  errors  in  any  writ, 
pleading,  record,  or  other  proceeding  in  civil  causes,  whether 
there  is  anything  in  writing  to  amend  by  or  not,  and  whether 
the  defect  or  error  be  that  of  the  party  applying  to  amend  or 
not;  and  all  such  amendments  may  be  made  in  such  manner 
as  shall  be  thereby  directed,  and  with  or  without  costs,  and 
upon  such  terms  as  to  the  Court  or  Judge  may  seem  fit;  and 
all  such  amendments  as  may  be  necessary  for  the  purpose  of 
determining  in  the  existing  suit  the  real  question  in  contro- 
versy between  the  parties  shall  be  so  made;  and  when  such 
amendment  shall  be  made  at  Nisi  Prius  or  upon  any  inquiry, 
the  order  shall  be  endorsed  on  the  abstract  or  writ,  and  all 
pleadings  or  other  records  of  the  Court  which  it  may  be  ne- 
cessary to  amend  in  conformity  therewith  shall  be  amended 
accordingly  (J). 

(j )  The  powers  of  amendment  conferred  by  the  present  section  are  very 
extensive.     Formerly  much  embarrassment  and  frequently  a  miscarriage  of 
justice  arose  from  defects  in  the  proceedings  in  an  action,  which,  although 
affecting  in  no  manner  the  merits  of  the  cause,  or  prejudicing  the  opposite 
party,  were  yet  of  snch  a  character  as  to  render  the  proceedings  erroneous  or 
abortive.     It  is  true  that  in  such  cases  the  Courts  of  Law  possessed  a  limited 
Common  Law  power  of  amendment  inasmuch  as  they  might  amend  their  own  r 
proceedings  at  any  time  while  they  were  as  it  was  called  "  in  paper,"  that  is,  Sw'power 
until  judgment  signed  and  during  the  term  in  which  it  was  signed  (Tidd's  of  amend- 
Pr.,  6th  ed.,  p.  744;  Alder  v.  Chip,  2  Bur.  756,  Cope  v.  Marshal/,  Savers,   mmt' 
285).     They  could  not,  however,  in  exercise  of  that  power  amend  the  original 
writ  in  a  cause  (Orawley  v.  Archdali,  Vera.  &  Scriv.  203,  207,  208)  ,  and 
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the  power  could  only  be  exercised  by  the  Court  or  a  Judge  of  the  Court  and 
not  by  a  Judge  of  another  Court  sitting  at  Nisi  Prius.  To  remedy  the  incon- 
venience arising  from  this  state  of  things,  acts  were  pasted  from  time  to 
time  conferring  powers  of  amendment  upon  the  Court  and  a  Judge.  The 
powers  so  conferred  were  not,  however,  of  a  sufficiently  extensive  character,  and 
were  principally  confined  to  giving  power  to  the  Judge  at  the  trial  to  amend 
variances  between  the  record  and  the  evidence;  and  accordingly  when  the 
present  act  was  passed,  it  was  considered  desirable  to  confer  upon  the  Court 
or  a  Judge  the  power  they  at  present  possess. 

The  power  conferred  by  the  present  section  is,  as  may  be  observed,  very 
extensive.  It  may  be  exercised  by  the  Superior  Courts  of  Common  Law,  or 
by  any  Judge  thereof.  The  defects  that  may  be  amended  are  defects  in  any 
proceeding,  whether  there  is  anything  in  writing  to  amend  by  or  not,  and  the 
terms  of  amendment  are  wholly  left  to  the  discretion  of  the  Court  or  Judge. 
The  only  clause  in  the  section  which  would  appear  to  be  of  a  restrictive  cha- 
racter is  the  provision  directing  that  all  such  amendments  as  may  be  necessary 
for  the  purpose  of  determining  the  real  question  in  controversy  shall  be  made, 
from  which  it  would  follow,  that  the  power  of  amendment  does  not  extend  so 
as  to  allow  an  amendment  for  the  purpose  of  raising  a  new  question  between 
the  parties.  In  addition  to  the  powers  conferred  by  the  present  sections 
powers  of  amendment  are  conferred  by  sect.  16,  ante,  p.  13 ;  and  by  sects. 
84-91,  ante,  pp.  87-95.  The  latter  sections  relate  to  cases  where  it  becomes 
necessary  to  amend  a  misjoinder  or  nonjoinder  of  parties,  and  in  such  case  it 
would  appear  that  the  power  of  amendment  is  derived  wholly  under  the 
sections  in  question,  and  not  under  the  present  section  (Wiekens  v.  Steel,  2 
O.  B.  N.  8.  488,  ante,  p.  89). 

Before  referring  to  any  of  the  cases  in  which  the  Court  has  exercised  its 
power  of  amending  the  proceedings,  it  is  well  to  bear  in  mind,  that,  although 
the  proceedings  be  defective  or  irregular,  it  may  often  happen  that  it  is  unne- 
cessary to  apply  for  leave  to  amend.  Thus,  defects  in  pleading  are  often 
aided  by  pleading  over  or  by  verdict.  See  t  Wms.  Saund.,  228,  and  Mau- 
bourquetv.  Wyse,  Ir.  R.  1  C.  L.  471.  Again,  if  the  defect  in  question 
amounts  merely  to  an  irregularity,  and  is  not  such  as  to  render  the  proceedings 
void,  the  irregularity  will  be  waived  unless  the  opposite  party  apply  to  the 
Court  or  a  Judge  within  a  reasonable  time,  or  if  he  take  a  fresh  step  after 
knowledge  of  the  irregularity.  (179th  G.  O.  1854).  Thus,  where  the  copy  of 
the  writ  which  was  served  on  the  17th  February,  omitted  the  name  of  the 
Court,  it  was  held  that  an  application  on  the  2nd  of  April  to  set  the  pro- 
ceedings aside  was  too  late  (  Woodroffe  v.  bimsdale.  5  Ir.  Jur.  0.  8.  239) ;  and 
see  Stephens  v.  O'Beirne,  3  Ir.  C.  L.  R.  66 ;  Bartram  v.  Williams,  4  Bing. 
N.  C.  301 ;  Thorp  v. Beer,  2  B.  &  A.  373.  As  to  the  distinction  between  an 
irregularity  and  a  nullity,  it  is  difficult  to  lay  down  any  precise  rule.  When 
the  defect  in  the  proceedings  complained  of  is  not  such  as  to  deprive  the 
Court  of  jurisdiction  (see  Tisdalt  v.  Evmfreys,  Ir.  R.  1  C.  L.  1 ;  Martin  v. 
Williams,  Ir.  R.  3  C.  L.  5),  or  does  not  appear  upon  the  record  of  the  pro- 
ceedings of  the  Court  in  such  a  manner  as  to  show  that  they  are  erroneous, 
as,  for  instance,  when  the  defect  complained  of  is  a  mere  omission  in  the  copy 
of  the  writ  served  (Woodroffe  v.  Dimsdale,  ubi  eupra),  it  would  appear  that 
the  defect  is  an  irregularity  only,  and  that  the  proceedings  in  the  cause,  and 
the  judgment  founded  thereon,  will  not  require  to  be  amended  unless  applica- 
tion is  made  by  the  opposite  party  within  the  period  of  time  prescribed  by 
the  179th  G.  0. ;  and  see  further  Ch.  Ar.  Pr.  nth  ed.,  p.  147 1. 
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As  to  the  many  cases  in  which  amendments  have  been  made  under  the 
prMent  section,  and  under  the  previous  statutory  enactments  authorizing 
amendments,  it  would  not  be  possible  to  refer  to  tbem  in  detail.  As  a  general 
role  the  Courts  are  liberal  in  exercising  the  power  of  amendment  conferred 
upon  them,  and  will  do  so  whenever  it  is  necessary  for  the  purpose  of 
enabling  the  parties  to  try  ont  the  real  question  in  controversy  between  them 
(Webster  v.  Emery,  10  Ex.  901);  and  leave  to  amend  will  not  be  refused 
merely  on  account  of  the  supposed  hardship  or  impropriety  of  the  action 
(Doe  v. Edwards,  iM.&R.  321). 

The  allowance  of  amendments  under  this  section  rests,  however,  in  the  Rests  in 
discretion  of  the  Court  or  Judge,  and  it  is  questionable  whether  in  any  case  such  ^jj"6^0" 
allowance  is  a  matter  of  strict  right.  If  it  is,  it  is  so  only  in  cases  where  a  or  judged 
pleading,  by  reason  of  some  informality,  does  not  raise  the  question  intended 
to  be  raised,  and  it  is  therefore  entirely  a  matter  of  discretion  to  allow  an 
entirely  new  pleading,  raising  a  question  not  already  upon  the  record.  Thus 
in  Ritchie  v.  Van  G elder,  9  Exch.  762,  after  a  plea  of  never  indebted  had 
been  pleaded,  the  Court  refused  permission  to  allow  a  plea  of  illegality  of 
consideration  to  be  added ;  and  see  further  The  Times  Assurance  Co.  v. 
Ilawke,  28  L.  J.  Ex.  317;  Brennan  v.  Howard, 'i  H.  &  N.  138,  and 
Tennant  v.Orr,  9  Ir.  Jnr.  N.  S.  131,  and  the  cases  referred  to  infra  under 
the  head  of  amendment  of  pleadings.  For  the  same  reason  the  Court  will 
not  allow  amendments  to  be  made  so  as  to  try  a  question  other  than  the 
question  in  controversy  between  the  parties  (Seagrave  v.  Union  Marine  Insu- 
rance Co.,  L.  R.  1  G.  P.  305;  Wilkin  v.  Reed,  15  C.  B.  192  ;  Lucas  v. 
Tarleton,  3  U.  &  N.  1 16).  Neither  will  an  amendment  be  allowed  if  the 
result  of  doing  so  would  be  a  surprise  on  either  party  (Adam*  v.  Atkins,  9  Ir. 
C.  L.  R.  Ap.  18).  To  allow  an  amendment  under  such  circumstances  would 
be  in  fact  to  defeat  the  main  object  of  the  system  of  pleading.  Thus,  in 
Bradworth  v.  Foshaw,  10  W.  R.  760,  the  plaintiff  in  an  action  of  tort  having 
in  his  declaration  stated  a  cause  of  action  which  his  evidence  failed  to  bus- 
tain,  was  not  permitted  to  amend  the  declaration  by  stating  a  different  case 
of  tort. 

Where,  however,  the  proposed  amendment  is  not  open  to  any  of  the  In  what  pro- 
objections  just  mentioned,  it  is  in  practice  a  matter  of  course  if  not  a  matter  5f,edillP 
of  right  to  allow  it ;  and  the  amendment  may  be  made  at  any  stage  of  the      owe  ' 
cause,  and  in  any  of  the  proceedings.    Thus  leave  will  be  given  to  amend  Omiwiions  in 
omissions  in  the  summons  and  plaint  or  copy  served,  such  a*  in  the  name  of  »um,"0»8  of 
the  Court,  or  in  the  venue  in  the  margin  of  the  copy  {Tucket/  v.  McCarthy,  Jiameof 
7  Ir.  C.  L.  R.  289 ;  Barrett  v.  Wilson,  7  Ir.  Jur.  0.  S.  39 ;   Cunningham  Court  venue, 
v.  C  Gorman,  4  Ir.  Jur.  N.  S.  221 ;  aud  see  ante,  p.   13,   note  (6),  as  to 
amending  the  copy  served).    An  omission  in  the  date  of  the  writ,  such  as  of  Date, 
the  day  of  the  week  of  issue,  may  be  amended  (  Worlingion  v.  Meade,  6  Ir. 
Jur.  O.  S.  246) ;  but  the  Court  cannot  antedate  a  writ  even  to  prevent  the 
operation  of  the  Statute  of  Limitations  (Clark  v. Smith,  2  H.  &  N.  753).   So  Names,  Ac, 
also  errors  in  the  names,  residences,  and  descriptions  of  the  parties  have  been  of  parties. ' 
amended  (Fowler  v.  Barrington,  4  Ir.  Jur.  O.  S.  170 ;  Stephens  v.  O'Beime, 
3  Ir.  C.  L.  R.  66,  ante,  p.  7).    It  is  true  that  in  such  a  case  leave  to  amend 
may  be  refused,  but  this  is  so  only  where  the  plaintiff  has  been  guilty  of  gross 
neglect  (Curry  y.  Johnson,  2  Ir.  C  L.  R.  641);  and  if  the  omission  or  error 
be  merely  teclmical  and  not  calculated  to  mislead,  leave  to  amend  may  be 
unnecessary  (  Kelly  v.  Brophy,  5  Ir.  C.  L.  R.  279 ;  Dunne  v.  Gruy,  6  Ir.  Jur. 
O.  S.  138;  and  see  Olennieon  v.  Bellew,  7  Ir.  C.  L.  R.  215). 

& 
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•  Where  a  blank  is  left  in  the  prayer  for  damages,  leave  to  supply  the  omis- 
sion may  be  granted  both  at  the  trial  or  before  or  after  (ButUrv.Tighe;  3 
Law  Res.  O.  S.  63;  Lockwoodv.  Cross,  2  Leg.  Rep.  388);  the  amount 
prayed  for  may  also,  be  increased  (Cloran  v.Cogan,  2  Ir.  L.  T.  212) ;  and 
this  has  been  allowed  to  be  done  even  after  verdict  (Connolly  v.  Cat- 
laghan,  Arm.  Mac.  &  O.  345);  and  leave  has  been  given  in  an  action 
of  replevin  to  amend  the  prayer  for  judgment  by  introducing  a  prayer  for  the 
return  of  the  goods  (Hudson  v.  Rogers,  1 1  Ir.  C.  L.  R.  Ap.  9).  The  sum- 
mons and  plaint  or  other  subsequent  pleading  will  be  allowed  to  be  amended 
by  adding  the  name  of  the  attorney  or  of  counsel  (Palliser  v.  Furlong,  7  Ir. 
Jur.  0.  8.  32),  but  if  it  be  sought  to  amend  a  pleading  by  adding  counsel's 
signature  it  must  be  satisfactorily  shown  that  the  draft  was  submitted  to  him, 
and  that  be  by  mistake  omitted  to  sign  it  (Harrison  v.  Kenny,  1 1  Ir.  L.  R. 

53)- 

The  endorsement  of  particulars  upon  the  plaint  may  be  amended.  In 
Gordon  v.  Hassard,  6  Ir.  C.  L.  R.  135,  the  Court  upheld  amendments  made 
at  the  trial,  whereby  a  sum  claimed  originally  upon  an  account  stated  was 
allowed  to  be  sued  for  and  recovered  under  a  count  for  goods  sold  and  de- 
livered, and  the  endorsement  of  particulars  was  accordingly  altered,  and  see 
also  Savage  v.  Canning,  Ir.  R.  1  C.  L.  434. 

.  Amendments  by  adding  or  striking  out  parties  to  an  action  are  provided  for  by 
ss.  84-91,  ante,  pp.  87-96 ;  and  the  amendment  must  be  made  in  the  manner 
there  prescribed  (  Wiekens  v.  Steel,  2  C.  B.,  N.  S.  488).  It  will  be  seen  by  re- 
ferring to  those  sections  and  the  notes  thereto,  that  the  powers  of  the  Court 
or  a  Judge  at  Nisi  Prius  to  strike  out  or  add  new  parties  is  very  extensive. 
U  does  not  appear,  however,  that  an  amendment  can  be  made  which  will 
have  the  effect  of  substituting  an  entirely  new  plaintiff  for  an  old  one  (Clog 
v.  Oxford,  L.  R.  2  Ex.  54),  although  in  an  action  of  ejectment  an  amend- 
ment of  such  a  description  does  appear  to  have  been  made  (Blake  v.  Done, 
7  H.  &  N.  465).  It  would  also  appear  to  be  doubtful  whether  an  amendment 
can  be  made  by  which  an  action  brought  by  plaintiffs  in  a  representative  capa- 
city will  be  changed  into  an  action  by  them  in  their  personal  capacity 
(Boliwgbroke  v.  Kerr,  L.  R.  1  Ex.  222).  So,  also,  no  amendment  can  in 
general  be  made  at  the  trial  by  which  a  new  defendant  is  added  (Garrard  v. 
Ginbelei,  1 1  C.  B.,  N.  S.  616;  Pryor  v.  Local  Board  of  Horn,  15  L.  T.t 
N.  S.  250) ;  although  in  an  extreme  case  an  amendment  was  made  by  which 
the  original  defendant  was  struck  out  and  a  new  defendant  substituted  at 
the  trial  (Podmore  v.  Schmidt,  17  C  B.,  N.  S.  725)  j  sed  de  hoc  quaere  ; 
and  see  further  the  sections  referred  to. 

No  amendment  can  be  made,  as  a  general  rule,  in  the  endorsement  of  ser- 
vice upon  the  summons  and  plaint  directed  by  section  31,  ante,  p.  25. 

The  Court  will  always  be  the  more  willing  to  amend  when  the  consequence 
of  a  refusal  on  their  part  to  allow  the  amendment  would  be  that  the  party 
would  be  barred  by  the  Statute  of  Limitations  (Lalor  v.  Bland,  8  Ir.  C  L. 
R  115). 

The  power  of  the  Court  to  amend  an  original  writ  is  not  confined  to 
writs  of  summons  and  plaint;  thus,  a  writ  of  capias  ad  respondendum  may 
be  amended  (Page  v.  WUams,  1  Ir.  C.  L.  R.  499) ;  or  a  scire  facias 
(Thorpe  v.  Hook,  1  Dowl.  501). 

Amendments  are  more  frequently  necessary  in  the  case  of  the  pleadings  in 
the  action  than  in  any  other  of  the  proceedings.  The  necessity  for  them 
arises  chiefly  in  two  ways.    It  may  be  that  the  evidence  forthcoming  ta.a 
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esse  will  not  rapport  the  issue  Tailed  by  the  pleadings  as  they  stand,  although 
if  the  pleadings  were  amended  the  evidence  would  be  sufficient  to  establish 
a  good  ground  of  action  or  defence ;  or  it  may  be  that  through  inadvertence 
or  mistake  the  pleadings  necessary  to  raise  the  question  between  the  parties 
are  wholly  wanting. 

In  the  first  class  of  cases  referred  to,  the  Judge  at  the  trial  has  full  power  Variances. 
to  amend  the  variance  between  the  record  and  the  evidence  in  the  manner 
pointed  out  by  the  present  section.  As  to  when  a  variance  arises  reference 
may  be  made  to  the  notes  to  Bristowv.  Wright,  i  8m.  L.  C.  5th  Ed.,  p. 
570,  from  whence  it  will  appear  that,  if  the  whole  of  an  averment  may  be 
struck  out  without  destroying  the  plaintiff's  cause  of  action  or  the  defen- 
dant's ground  of  defence,  it  is  not  necessary  to  prove  the  averment,  but  if,  on 
the  other  band,  the  whole  of  the  averment  cannot  be  struck  out  without  get- 
ting rid  of  an  essential  part,  the  averment  must  be  proved  in  its  entirety 
unless  leave  be  granted  to  amend.  When  a  variance  does  arise,  leave  to 
amend  as  before  mentioned  will  be  readily  granted,  provided  the  amendment 
is  such  as  to  enable  the  parties  to  try  out  the  real  question  in  controversy 
between  them ;  but  it  will  not  be  granted  when  its  allowance  would  operate 
as  a  surprise  on  the  opposite  party,  or  would  raise  a  question  not  previously 
in  controversy  between  the  parties,  or  if  the  allowance  would  have  the*  effect 
of  rendering  the  pleading  fairly  open  to  demurrer,  (see  Ritchie  v.  Van 
Gtlder,  ubi  supra,  and  the  other  cases  referred  to  there).  When  necessary, 
leave  will  be  given  not  merely  to  amend  the  pleadings  but  the  endorsement 
of  particulars  as  well  ( Gordon  v.  Hassard,  6  Ir.  0.  L.  R.  1 35 ;  Canning  v. 
Savage,  Ir.  R.  1  O.  L.  434)  ;  or  even  the  prayer  for  judgment  {Connolly  v. 
Collegium,  Arm.  Mac  &  Og.  345 ;  Cloran  v.  Cogan,  2  Ir.  L.  T.  212).  As 
to  the  terms  of  Amendment  see  infra. 

In  the  other  class  of  cases  referred  to,  where  permission  is  sought  to  add  a  Adeline  new 
new  count  or  defence,  leave  will  also  be  readily  granted  by  the  Court  or  a  pleading. 
Judge  in  chamber  or  at  Nisi  Prius  in  a  proper  case.  Thus,  leave  to  add 
counts  for  goods  bargained  and  sold  {Scriber  v.  Af'&mw,  10  Ir.  Jur.  N.  S. 
114);  and  even  an  entirely  new  cause  of  action  {Smith  v.  Delacherois,  ib. 
357  ;  Crooke  v.  Murray,  6  Ir.  Jur.  N.  S.  391 ;  and  see  Leo  v.  Kearns,  9  Ir. 
Jur.  N.  S.  318);  has  been  granted,  and  the  defendant  refused  costs  unneces- 
sarily incurred  in  opposing  the  application  (Smith  v.  Delacherois,  ubi  supra, 
and  see  infra  under  the  head  of  terms  of  amendment. 

The  propriety  of  an  amendment  introducing  an  entirely  new  cause  of 
action  has,  however,  been  questioned  {Boucher  v.  Murray,  6Q.B.  362 ; 
BrashUr  v.  Jackson,  6  M.  &  W.  549).  In  Nash  v.  Macken,  Ir.  R.  5  C. 
L.  51,  an  action  having  been  brought  upon  the  money  counts,  to  which  a 
defence  was  pleaded  that  a  bill  was  given  for  the  amount  and  bad  been  lost, 
the  Court  allowed  a  count  on  the  bill  to  be  inserted  in  order  that  the  plaintiff 
might  avail  himself  of  the  provisions  of  section  90  of  the  C.  L.  P.  Act,  1856. 
Compare  with  this  case  Ellston  v.  Deacon,  L.  R,  2  C.  P.  20,  in  which  case 
the  action  having  been  brought  upon  a  bill  of  exchange  the  plaintiff  was 
allowed  aftertrial  to  add  a  count  upon  the  consideration  and  to  enter  up  judgment 
for  the  sum  due  and  the  costs  of  the  action.  So,  also,  the  defendant  has  been 
allowed  to  add  new  defences  to  those  already  pleaded,  as  for  instance  a  de- 
fence of  justification  in  an  action  for  libel  {Hogan  v.  Sutton,  a  Ir.L.  T.  24);  or 
a  traverse  {Shane  v.  Needham,  8  Ir.  Jur.  N.  S.  414),  and  leave  has  been 
given  where  the  defence  sought  to  be  pleaded  was  the  Statute  of  Limitations 
{Jrokbold  v.  Eowth,  15  Ir.  C.  L.  R.  420),  and  the  action  one  of  seduction 
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(Bone  v.  Smithy  Ir.  R,  2  C.  L.  144);  *nd  ***  Hall  v.  Devereux,  Ir.  R.  4  C. 
L.  265,  268).  In  Brown  v.  Julian,  1  Ir.  L.  T.  156,  leave  was  given  to 
withdraw  the  defences  pleaded  and  pay  money  into  Court.  As  to  the  time 
within  which  the  defendant  must  plead  after  the  making  of  the  amendment 
see  section  44,  ante,  p.  41. 

Leave  to  amend  pleadings  which  are  defective  or  demurrable  will  also  be 
granted  almost  as  of  course  before  the  argumeut  of  a  demurrer  upon  proper 
terms  (Murphy  v.  Iuancashire  ff  Yorkshire  Railway  Co.,  8  Ir.  Jur.  N.  S.  414 ; 
Savage  v.  Usher,  Batty,  640,  and  see  ante,  p.  79).  In  Tomlinson  v.  Bolland, 
4  Q.  B.  643,  a  party  was  allowed  to  amend  after  demurrer  upon  the  pay- 
ment of  nominal  costs. 

Leave,  moreover,  will  be  granted  upon  terms  to  amend  or  add  a  new  de- 
fence after  an  abortive  trial  (MfaheUv.  Rodger s,  3  Ir.  L.  T.  136  referred  to 
infra,  and  cf.  Morris  v.  Hartley,  7  Ir.  C.  L.  R.  17). 

In  all  such  cases,  however,  it  should  be  remembered  that  the  granting  of 
leave  is  in  the  discretion  of  the  Court,  and  if  the  granting  of  permission  is 
not  conducive  to  the  justice  of  the  case  it  will  not  be  granted  (Sims  v.  Thomas, 
1  Ir.  L.  R.  415).  An  affidavit  of  merits  may  also  be  required  (Bishop  v. 
Wtgram,  7  Ir.  Jur.  0.  S.  22).  As  to  the  power  of  the  Judge  at  Nisi  Prius 
to  allow  a  plea  to  the  jurisdiction  to  be  added  see  Gray  v.  Raper,  L.  R.  1 
C.  P.  694. 

In  addition  to  the  several  proceedings  already  mentioned  the  Court  pos- 
sesses a  power  of  amendment  over  all  the  other  proceedings  in  the  cause. 
Thus,  the  demurrer  books  will  be  ordered  to  be  amended  when  they  differ 
from  the  pleading  upon  the  file  (Boylan  v.  Dublin  fr  Belfast  Railway  Co., 
4  Ir.  C.  L.  R.  172,  ante,  p.  76).  Orders  have  even  been  made  after  the 
discharge  of  the  jury  amending  a  special  verdict,  and  entering  a  verdict  upon 
formal  issues  (Fitzgerald  v.  Roddy,  6  Ir.  Jur.  O.  S.  268  ;  Quin  v.  The 
National  Assurance  Co.,  2  Ir.  L.  R.  37).  As  to  amending  a  bill  of  excep- 
tions, see  ThelwaU  v.  Yelverton,  7  Ir.  Jur.  N.  S.  260;  Whaley  v.  Carlisle, 
17  Ir.  C.  L.  R.  792  ;  Mersey  Docks  v.  Penhallow,  7  H.  &  N.  341.  The 
postea  may  also  be  amended,  but  the  application  for  that  purpose  should  be 
made  to  the  Judge  who  tried  the  cause  (Low  v.  Russell,  6  Ir.  C.  L.  R.  536 ; 
Anon,,  3  Ir.  C.  L.  R.  1 19) ;  or  the  amendment  may  be  made  by  the  Court  on 
a  certificate  of  the  Judge  (Powell  v.  Atlantic  Steam  Co.,  11  Ir.  C.  L.  R. 
347).  The  Judge  in  making  such  amendment  is  at  liberty  to  have  recourse 
to  such  evidence  as  he  thinks  fit  {Baker  v.  Lawrence,  22  L.  T.  N.  S.  608). 
So,  also,  the  record  may  be  amended  by  entering  any  necessary  suggestions 
thereon,  even  after  judgment  has  been  entered  up  (Whalley  v.  Masse- 
rtene,  9  Ir.  Jur.  N.  S.  41 7»  referred  to  a*r#,  p.  183).  As  to  amending 
an  order  of  reference,  see  Yunderbylv.  M'Kenna,  L.  R.  3  C.  P.  252, 
whence  it  appears  that  an  order  of  reference  made  by  consent  cannot  be 
amended,  unless  there  has  been  an  omission  on  the  part  of  the  officer, 
or  by  some  accident  or  mistake  the  order  is  not  in  accordance  with  the  inten- 
tion of  the  parties,  or  some  fraud  has  been  practised. 

After  judgment  has  been  signed  and  enrolled  the  judgment  itself  and  the  pre- 
vious proceedings  may  be  amended  by  alterations  in  the  names  of  the  parties 
tO'Connellv.<y  Connor,  BLD.&O.95;  Wilcox  v. Lowe,  6  Ir.  Jur.O.S.  101); 
or,  if  the  judgment  has  been  recently  entered,  by  an  alteration  in  the  amount 
(  ifhite  v.  White,  6  Law  Rec.  N.  S.  397  ;  Anon.,  Bl.  D.  &  O.  no),  or  in 
the  date  (Keough  v.  Henry,  4  Ir.  Jur.  N.  S.  245 >  Wilcox  v.  Lowe,  3  Ir.  C. 
L.  R.  470>    la  all  auoh  cases  the  Court  must,  however,  be  satisfied  that 
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the  rights  of  third  parties  will  not  be  interfered  with  (Elliott  v.  Elliott,  7  Tr. 
Jur.  O.  S.  1 68),  and  where  an  application  was  made  to  amend  the  judgment 
by  increasing  the  amount  leave  would  in  general  not  have  been  given  under 
the  old  practice.  Thus,  where  by  mistake,  a  judgment  was  entered  up  in  the 
amount  which  a  bond  bad  been  given  to  secure,  and  not  in  the  penal  sum, 
the  Court  refused  leave  to  amend  (Cromie  v.  Brown,  4  Ir.  L.  R.  219)*  The 
course  to  be  adopted  in  such  cases  was  to  apply  for  leave  to  vacate  the  judgment 
and  mark  anew  one  (Gumming  v.  Brown,  2  Leg.  Rep.  143).  When  a  joint  judg- 
ment had  been  marked  on  a  bond  and  warrant  signed  by  several  parties,  one  of 
whom  was  an  infant,  the  Court  allowed  the  judgment  to  be  amended  by 
striking  out  the  infant's  name  (England  v.  Chapman,  5  Ir.  Jur.  N.  S  291). 

An  unsealed  writ  of/,  /is.  was  allowed  to  be  amended  by  the  addition  of  Executions. 
the  seal  upon  terms  (Callaghan  v.  Brodrick,  1  Ir.  C.  L.  R.  364),  and  see 
further,  as  to  amending  an  execution,  Cobbett  v.  Wheeler,  4  L.  T.  N.  S. 
285 ;  Newnham  v.  Law,  5  T.  R.  577,  ante,  p.  183,  in  which  case  a  writ  of 
ca.  ta.  was  allowed  to  be  amended  after  execution,  by  striking  out  the  name 
of  a  deceased  co-plaintiff  who  had  died  before  judgment. 

An  application  for  leave  to  amend  should  be  made  within  a  reasonable  When  appli- 
time,  or  the  delay  may  be  a  reason  for  refusing  leave  (Meredith  v.  Taylor,  J^™  to 
Cr.  &  Dix.  Ab.  Not.  Cas.  615;   Wood  v.  Qrimwood,  10  B.  &  C.  689). 
When  an  amendment  is  made,  the  amended  proceeding  continues  as  of  the 
same  date  as  before  the  amendment  was  made,  as,  for  instance,  when  new 
parties  are  added,  or  an  additional  defence  pleaded  (Coombes  v.  Bristol  fr 
Exeter  Ely.  Co.,  1  F.  &  F.  206 ;  Short  v.  Simpson,  L.  R.  1  C.  P.  248,  250). 
If  made  before  service,  the  plaintiff  may,  as  a  general  rule,  obtain  leave  to 
amend  as  he  may  be  advised ;  and  when  leave  to  amend  is  given  in  that 
form,  whether  before  or  after  service,  the  plaintiff  may,  as  part  of  the  amend- 
ment, change  the  venue  originally  selected  (Co$tello  v.  Woods,  1 1  Ir.  C.  L.  R. 
Ap.  31);  and  see  Bramble  v.  Knox,  3  Ir.  L.  T.  726.     By  the  40th  G.  0., 
1854,  it  is  provided,  that  no  amendment  whatever  of  any  writ  or  pleading 
shall  be  allowed,  except  by  consent  or  order  of  the  Court  on  motion,  unless 
authorized  by  sects.  87  and  89  of  the  present  Act,  and  accordingly  when  the 
-writ  has  been  served,  no  amendment  will  in  general  be  allowed  without  no-  Notice 
tice  to  the  opposite  party.    Where,  however,  the  defendant  showed  by  his  nece^^T- 
acts  that  he  was  aware  of  the  residence  of  the  plaintiffs  attorney,  though 
the  same  was  not  mentioned  in  the  summons  and  plaint,  the  Court  allowed 
the  omission  to  be  amended,  but  required  the  writ  to  be  served  over  again 
(  Dempster  v.  Vernon,  6  Ir.  Jur.  N.  S.  366).     As  to  the  amendment  of  plead- 
ings before  argument,  see  ante,  p.  79,  note  (v).    Amendments  may  of  course 
be  made  at  the  trial  by  the  Judge,  but  some  doubt  seems  to  exist  as  to  the 
right  of  a  party  to  appeal  against  an  order  giving  liberty  to  amend  so  made 
(Tennyson  v.  O'Brien,  5  E.  &  B.  497).     There  appears,  however,  to  be  no  Appealing 
doubt  that  if  an  amendment  be  allowed,  the  party  opposing  the  amendment  from  order  of 
may  have  the  decision  of  the  judge  reviewed  by  the  Court,  and  if  it  should  J^f*  at 
be  considered  that  the  discretion  of  the  Judge  was  wrongly  exercised,  a  new 
trial  will  be  granted  {Davie  v.  Reeves,  5  Ir.  C.  L.  R.  533,  535 ;  Boucher  v. 
Murray,  6  Q.  B.  362 ;  Brashier  v.  Jackson,  6  M.  &  W.  549).     Where  the 
Judge's  report  states  that  an  amendment  was  made  at  the  trial  by  consent, 
the  Court  will  not  listen  to  an  affidavit  stating  it  was  not  so  made  (Atkin- 
son v.  Mills,  8  Ir.  Jur.  N.  8.  92).     Where,  however,  the  Judge  refuses  to 
make  an  amendment,  it  has  been  laid  down  that  the  Court  will  not  interfere 
with  the  exercise  of  his  discretion  (Holden  v.  BaUantyne,  29  L.  J.  Q.  B. 
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tj8;  and  see  Wordy. M  Kelvey,  7  Ir.  Jur.  N.  8.409).  In  Connolly  v. 
^aye«t  2  Ir.  L.  T.  212,  the  Judge  at  the  trial  baring  offered  to  allow  the 
plaintiff  to  amend  upon  the  terms  of  paying  certain  costs,  which  terms  were 
refused,  the  Court  refused  to  grant  a  condition  si  order  for  a  new  trial.  Not- 
withstanding, however,  the  cases  referred  to,  it  would  appear  that  the  Court 
may  review  the  manner  in  which  the  Judge  has  exercised  his  discretion  in 
refusing  to  make  the  amendment (Brennan  v.  Howard,  iH.&N.  138,  140 ; 
Lto  v.  Keams,  9  Ir.  Jar.  N.  S.  318);  and  independent  of  directly  reviewing 
his  refusal  to  amend,  there  would  appear  to  be  no  objection  to  the  Court,  in 
the  exerdse  of  its  inherent  control  over  its  own  proceedings,  making  any 
amendment  which  the  circumstances  of  the  case  render  fit,  and  at  the  same 
time  directing  a  new  trial,  see  Wilkin  v.  Reed,  15  C.  B.  192,  200;  Craw- 
ford v.  Cocke,  6  Ex.  287  ;  Brtnnan  v.  Howard,  ubi  supra;  Parsons  v.  Alex- 
ander, 5  E.  &  B.  263.  The  Court  will  not,  however,  review  an  amendment 
made  by  the  Judge  in  the  pottea,  or  in  a  bill  of  exceptions  (Daintry  v. 
Brocklehurst,  3  Ex.  691 ;  Mersey  Bocks  v.  Penhattow,  ^  H.  &  N.  341). 

As  before  mentioned  the  Court  may,  after  the  trial,  amend  the  proceedings, 
including  the  finding  upon  a  special  verdict.  When  error  is  brought,  the 
Court  below  may,  notwithstanding,  amend ;  and  in  Wilkineon  v  Sharland? 
1 1  Ex.  33,  the  Court  allowed  the  declaration  to  be  amended  after  error  was 
brought,  by  inserting  the  words  '*  money  payable  by  the  defendant  to  the 
plaintiff."  Previous  to  the  Statute,  after  error  brought,  those  things  were 
amendable  which  were  amendable  before  error  brought,  so  long  as  diminution 
might  be  alleged,  and  a  certiorari  awarded  (8  Co.  Rep.  162  a.  Usher  v. 
Dansey,  4  M.  &  S.  94)  ;  thus,  a  judgment  against  an  executor  de  bonis  pro- 
priie,  has  been  amended  by  changing  it  to  one  de  bonis  teetatoris  (  Green  v. 
Bennett,  1  T.  R  783).  When  an  amendment  is  allowed  to  be  made,  even 
after  error  brought,  the  Court  of  Error  will  not  review  the  propriety  of  the 
amendment  (MelHsh  v.  Richardson,  7  B.&  C.  819,  1  C.  &  F.  224;  Scales 
v.  Cheese,  1  D.  &  L.  657).  The  application  for  leave  to  amend  should  in 
such  cases  be  msde  to  the  Court  below,  and  not  to  the  Court  of  Error  (  Wil- 
kinson v.  Sharland,  ubi supra). 

As  regards  the  terms  of  amendment,  it  is  difficult  to  lay  down  any  precise 
rule,  the  matter  being  one  depending  upon  the  circumstances  of  each  parti- 
cular case,  and  upon  the  discretion  of  the  Court  or  Judge  to  whom  the 
application  is  made.  As  a  general  rule,  however,  it  may  be  laid  down,  that 
the  Court  will  not  allow  any  additional  expense  to  be  thrown  upon  the  op- 
posite party  by  reason  of  an  amendment  (Smith  v.  Brandram,  2  M.  &  6. 
250,  per  Tindal,  C.  J.) ;  and  the  costs  theiefore  of  all  matters  rendered  un- 
necessary or  useless,  and  all  other  costs  properly  incurred  by  reason  of  the 
error  sought  to  be  amended,  will  generally  be  ordered  to  be  paid  {Little  v. 
The  Midland  Great  Western  Railway  Co.,  6  Ir.  Jur.  O.  S.  291 ;  Keatingt  v. 
Johnson,  7  Ir.  Jur.  O.  8.  148).  In  Mitchell  v.  Rodgers,  3  Ir.  L.  T.  1 36, 
leave  having  been  applied  for  to  add  an  additional  defence  after  an 
abortive  trial,  the  leave  was  granted  upon  (he  terms  of  the  defendant  paying 
the  costs  of  the  former  trial.  In  a  case  of  Gallagher  v.  Sweeny,  referred  to 
in  that  case  (but  not  reported),  the  Court  of  Common  Pleas,  under  similar 
circumstances,  appear  to  have  allowed  the  defendant  to  amend  upon  the 
terms  of  the  costs  of  the  former  trial  being  a  portion  of  the  plaintiff's  costs 
in  the  cause,  but  in  no  case  the  defendsnt  to  get  any  portion  of  the  costs 
thereof.  And  see  also,  as  to  the  coats  of  amendment  after  trial,  Gaucher  v. 
Gaucher,  1  Ir.  C.  L.  B.  663,  and  BUston  v.  Deacon,  L.  R.  C.  P.  22,  in  which 
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Utter  case  the  plaintiff  was  allowed  after  trial  to  add  a  count  and  enter  jo4g- 
mer.t  for  the  sum  due  and  the  costs  of  the  action.  So,  also,  if  the  opposite 
party  would  be  prejudiced  by  the  proposed  amendment  in  other  respects,  the 
applicant  will  be  put  under  terms,  as,  for  instance,  to  accept  short  notice  of 
trial  and  the  like.  As  to  the  time  within  which  a  defendant  most  plead  after 
the  making  of  an  amendment,  see  sect.  44,  ante,  p.  41. 

On  the  other  hand,  when  leave  to  amend  is  granted,  the  Court  will  not  as 
a  general  rule  compel  the  party  applying  to  pay  any  other  costs  than  those 
above  mentioned.  Thus,  where  a  plaintiff  or  a  defendant  applies  for  leave 
to  amend  his  pleading,  and  ha>  previously  tendered  a  proper  consent  offering 
all  the  terms  which  the  Court  considers  should  have  been  tendered,  the  op- 
posite party  will  not  get  the  costs  of  appearing  upon  the  motion  rendered 
necessary  by  his  refusal  to  sign  the  consent,  unless  the  applicant  has  been 
guilty  of  a  default  or  act  of  negligence  which  the  Court  thinks  it  fit  to  punish 
by  making  him  pay  costs  (Smith  v.  Delacherois,  10  Ir.  Jur.  N.  S.  357  ; 
Tormey  v.  Tormey,  7  Ir.  Jur.  O.  S.  138 ;  Corcoran  v.  Wills,  5  Ir.  Jur.  O.  S. 
249;  Watson  v.  Jones,  ib.  117  -,  Stow  v.  Archer ;  2  Ir.  Jur.  N.  S.  367);  but 
see  e  contra,  Harris  v.  Jevers,  Ir.  R.  2  C.  L.  670.  Where  the  opposite 
party  cannot  have  been  misled  or  prejudiced  by  the  error  or  omission  sought 
to  be  amended,  leave  to  amend  will  be  given  without  payment  of  costs  {Bush 
v.  Curran,  9  Ir.  C.  L.  R.  Ap.  28),  and  in  such  cases  the  defendant  may, 
moreover,  be  put  under  terms  of  taking  short  notice  of  trial  (Cunningham  v. 
(X Gorman,  4  Ir.  Jur.  N.  S.  221);  and  BeeScriber  v.  M'Cann,  10  Ir.  Jur.  N. 
S.  1 14.  In  Tomlinson  v.  Bollard,  4  Q.  B.  643,  the  defendant  was  allowed 
to  amend  after  demurrer  upon  the  payment  of  nominal  costs. 

When  leave  to  amend  is  given  upon  payment  of  costs,  the  payment  of  them 
i<  a  condition  precedent  to  the  making  of  the  amendment  (Levy  v.  Drew,  5 
D.  &L.  307).  In  such  cases,  however,  the  party  applying  need  not  act 
upon  the  order,  and  if  he  do  not,  the  opposite  party  will  not  be  entitled  to 
the  costs  (Black  v.  Songster,  1  C.  M.  &  R.  521  ;  Field  v.  Sawyer,  6  C.  B. 
7 1 ),  unless  the  order  provides  that  the  applicant  shall  pay  the  costs,  even 
though  he  do  not  avail  himself  of  the  order. 

As  to  supplying  an  accidental  omission  to  provide  for  the  costs  of  the  day 
in  an  order  made  by  the  Judge  at  the  trial  giving  liberty  to  amend,  see  Shin- 
ner  v.  London  and  Brighton  Railway  Co.,  L.  M.  &  P.  189. 

With  respect  to  the  general  regulation  of  business  in  the  said 
superior  Courts  of  Law  : 

232.  The  following,  and  none  other,  shall  be  observed  and   Holidays, 
kept  as  holidays  in  the  said  superior  Courts  and  the  offices 
thereof,  and  the  Court  of  Exchequer  Chamber,  and  in  the  f^ssa^r?/ 
office  of  Registrar  of  Judgments ;  that  is  to  say,  every  Sunday,  ns-176. 
Christmas  Day,  and  the  seven  days  following  that  day,  Good 
Friday,  Easter  Eve,  Monday  and  Tuesday  in  Easter  week, 
Whit  Monday  and  Whit  Tuesday,  any  day  appointed  for  a 
public  fast  or  thanksgiving,  and  when  they  do  not  occur  in 
Term  Time  the  day  appointed  to  be  kept  as  the  birthday  and 
the  day  of  the  accession  of  Her  Majesty  the  Queen  or  of  any 
of  her  successors  ;  and  the  said  holidays  shall  not  be  reckoned 
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or  included  in  any  notices  or  other  proceedings,  except 
notices  of  trial  and  notices  of  inquiry,  in  any  of  the  said 
Courts  (k) ;  and  Sunday  shall  not  be  reckoned  or  included 
in  any  notice  or  proceeding  whatsoever  ;  and  where  the  last 
last  day  included  in  any  such  notice  of  trial  or  notice  of 
inquiry  shall  happen  to  fall  on  any  of  the  days  hereby 
appointed  to  be  observed  and  kept  as  holidays,  in  such 
case  the  following  day,  or,  when  there  shall  be  consecutive  ' 
holidays,  the  day  following  the  last  of  such  holidays,  shall 
be  considered  as  the  last  of  such  days  ;  and  the  days 
from  and  including  the  first  day  of  August  to  the  twentieth 
day  of  October  inclusive,  in  each  year,  shall  not  be  reckoned 
days  within  which  any  summons  and  plaint,  defence,  or  other 
pleading  should  be  filed,  nor  6hall  any  such  pleading  be  filed 
or  received  upon  such  days  except  a  plea  of  confession  or 
consent  for  judgment  (/). 

(k)  The  holidays  in  question  are  not  be  reckoned  in  notices  or  other  pro- 
ceedings when  time  is  to  be  computed  by  days,  but  when  time  is  to  be  com- 
puted by  months  the  holidays  cannot  be  excluded.  The  84th  6.  O.  1854, 
requires  a  party  excepting  to  furnish  a  draft  bill  of  exceptions  ten  days  before 
the  term  succeeding  the  trial,  and  accordingly  on  the  principle  of  excluding 
the  holidays  mentioned  in  the  above  section,  it  haa  been  held  that  a  bill  of 
exceptions  furnished  on  the  29th  December  is  too  late  (  White  v.  Tyrrell,  5  Ir. 
C.  L.  R.  278  \  Hazard  v.CaulJield,  7  Ir.  Jur.  0.  S.  141). 

By  the  6th  G.  O.  J  854,  it  is  provided  that  in  the  computation  of  time  it 
shall  in  all  cases  be  reckoned  exclusive  of  the  first,'  and  inclusive  of  the  last 
day,  unless  the  last  be  a  holiday  under  the  present  Act,  when  the  following 
ddy  shall  be  included.  It  should,  however,  be  remembered  that  when  the 
time  for  doing  an  act  is  prescribed  by  statute  it  cannot  be  extended  or 
shortened  by  a  general  order  (Flower  v.  Bright,  2  John  &  Hem.  590 ;  Evans 
v.  Jonet,  2  B.  &  S.  45) ;  and  see  further  the  note  to  the  General  Order 
referred  to  as  to  the  manner  0!  computing  time. 

As  to  notice  of  trial,  see  ante,  p.  no. 

(/)  The  days  in  question  are  notwithstanding  to  be  included  in  the  period 
of  six  months,  after  the  expiration  of  which  the  plaintiff  cannot  proceed  to 
enforce  a  defence  unless  he  has  filed  the  summons  and  plaint,  and  served 
notice  of  filing  before  they  have  expired  {Mullen  v.  Bonjor,  5  Ir.  C.  L.  R. 
475).  As  to  the  filing  of  the  summons  and  plaint  and  defence,  see  ante, 
sections  37,  38,  39,  and  43. 

When  the  action  is  brought  nnder  the  Summary  Procedure  on  Bills  of 
Exchange  Act  (Ireland)  1 86 1 ,  the  days  for  appearing  and  filing  a  defence  run  in 
vacation  as  well  as  term  time  without  excepting  the  days  above  mentioned, 
25  Vict,  c  23,  posr,  in  the  Appendix. 

Except  where  otherwise  specially  provided,  the  days  above  mentioned  are 
to  be  reckoned  in  all  proceedings,  and  therefore,  the  month  within  which  a 
rule  for  the  costs  of  the  day  for  not  proceeding  to  trial  may  be  entered,  pur- 
suant to  the  103rd  section,  ante,  is  to  be  reckoned,  inclusive  of  them,  and 
after  its  expiration  the  Court  has  no  authority  to  allow  it  to  be  entered 
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(Jf*JKn**y  v.  Reynolds,  6  Ir.  C.  L.  R.  133).  By  section  192,  ante,  it  is 
provided  that  rules  or  orders  may  be  made,  entered,  or  issued,  on  or  as  of  any 
day  except  the  days  appointed  to  be  kept  as  holidays,  and  the  days  limited 
for  compliance  with  them  shall  run  in  term  as  well  as  in  vacation,  except  the 
holidays  and  the  days  from  ist  Aug.  to  20th  Oct. 

233.  It  shall  be  lawful  for  the  Judges  of  the  said  Courts,  General 

'  or  any  seven  or  more  of  them,  whereof  two  shall  be  chief  made  by7the 
Judges,  from  time  to  time  to  make  all  such  general  rules  and  f^kt  c^t 
orders  for  the  effectual  execution  of  this  Act,  and  for  estab-  B.223. 
lishing  a  simple  code  of  practice,  pleading,  and  evidence  in  the 
said  Courts,  and  in  the  Court  of  Error,  in  accordance  with  the 
intention  and  object  of  this  Act,  and  for  apportioning  the 
costs  of  issues,  and  for  fixing  the  costs  to  be  allowed  for  and 
in  respect  of  the  matters  herein  contained,  or  prescribed  by 
such  General  Orders,  and  the  performance  thereof,  and  for 
the  purpose  of  enforcing  uniformity  of  practice  and  pleading 
in  the  said  Courts  and  the  offices  thereof,  and  of  ensuring,  as 
far  as  may  be  practicable,  an  equal  division  of  the  business 
amongst  the  said  Courts,  as  in  their  judgment  shall  be  neces- 
sary or  proper,  and  for  that  purpose  to  meet  from  time  to 
time  as  occasion  may  require ;  and  all  such  rules  and  orders 
as  they  shall  so  make  shall  be  valid  and  effectual,  and  shall 
be  observed  in  each  of  the  said  Courts  and  the  offices  thereof, 
until  varied  or  altered  by  the  like  authority,  anything  in  this 
Act  to  the  contrary  notwithstanding;  and  any  expenses  which 
the  Judges  shall  certify  (as  now  required  with  reference  to 
incidental  expenses)  to  have  been  properly  incurred  in  giving 
effect  to  the  provisions  of  this  Act  shall  be  charged  and  paid 
in  like  manner  and  as  part  of  the  incidental  expenses  of  the 
said  Courts  :  provided  that  nothing  herein  contained  shall  be 
construed  to  restrain  the  authority  or  limit  the  jurisdiction 
of  the  said  Courts,  or  the  Judges  thereof,  to  make  rules  or 
orders,  or  otherwise  to  regulate  and  dispose  of  the  business 
therein. 

234.  The  Nisi  Prius  Courts  of  the  said  superior  Courts  of  consolidated 

/<•  -r  ••  n    ,,.       .     ,.  .r  .  ..      Court  of  Nisi 

Common  Law  sitting  at  Dublin  shall  continue  to  be  consoh-  Frio*  for  the 
dated,  and  there  shall  be  but  one  common  Court  of  Nisi  Prius  SJ^Irwiij? 
for  the  trial  at  Dublin  of  issues  of  fact  arising  in  any  of  the  ln  my  <* the 
Courts,  except  as  herein-after  provided,  which  Court  of  Nisi  courta. 
Prius  shall  consist  of  one  Judge  or  Baron  of  either  of  the  said 
superior  Courts,  to  be  chosen  for  that  purpose  by  the  said 
Judges  and  Barons  according  to  such  arrangements  as  they 
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shall  think  proper,  and  in  such  order  of  rotation  that  each 
Court  shall  by  one  of  its  Judges  or  Barons  take  the  duty  in 
turn  by  terms,  and  all  jurors,  witnesses,  and  other  persons 
shall  be  summoned  or  required  to  attend,  and  shall  give  their 
attendance  at  or  for  the  trial  of  any  cause  depending  in  any 
such  Court,  before  such  Judge  as  shall  be  sitting  for  the  trial 
thereof  by  virtue  of  this  Act:  provided  always,  that  all  causes 
intended  to  be  tried  at  any  sittings  at  Nisi  Prius  at  Dublin 
shall  be  entered  for  trial  with  the  Registrar  of  the  chief 
Judge  of  that  Court  of  which  one  of  the  Judges  is  to  sit,  and 
all  other  process  and  proceedings  for  or  relating  to  the  trials 
thereof,  shall  be  made  and  issued  as  herein-before  required, 
but  nevertheless  the  trial  of  every  cause  which  shall  be  tried 
by  virtue  of  this  Act  shall  be  entered  and  made  of  record,  as 
having  been  had  and  made  before  the  Judge  before  whom  such 
%  #  cause  shall  happen  to  have  been  actually  tried  (m). 


Consolidated 
Nisi  Prius 
Court. 


Such  Court 
to  sit  conti- 
nuously. 


(m)  The  Consolidated  Nisi  Prius  Court  was  first  created  by  1 3  Vict.  c.  18, 
s.  27.  As  to  the  class  of  cases  which  may  be  disposed  of  in  the  Consolidated 
Nisi  Prius  Court  see  s.  237,  port.  The  docket  and  abstract  of  Nisi  Prius 
must  in  every  case  be  lodged  with  the  Registrar  of  the  Court,  in  the  same 
manner  as  in  the  case  of  an  ordinary  trial  at  Nisi  Prius. 
*  Unlike  the  sittings  after  Term,  each  day  of  the  Consolidated  Nisi  Prius 
sittings  is  to  be  considered  as  a  distinct  day  (Johnson  v.  Budge,  3  Dowl.  207, 
ante,  p.  i87) ;  but*if  notice  of  trial  is  served  for  a  particular  day  and  post- 
poned, the  trial  is  to  be  considered  as  taking  place  on  the  day  for  which  the 
notice  was  served.  If  a  case  remains  undisposed  of  at  the  end  of  the  Con- 
solidated Nisi  Prius  sittings,  it  will  be  transferred  into  the  after  sitting  list, 
s.  235,  pott.  Where  a  plaintiff  served  notice  of  trial  for  the  Consolidated 
Court,  and  the  defendant  made  no  objection  to  the  notice,  but  appeared  at  the 
trial,  and  objected  that  the  Judge  had  no  jurisdiction  to  try  the  case,  the 
Court  (the  last  day  for  serving  notice  of  trial  having  passed)  allowed  a  notice 
of  trial  served  on  that  dav  to  stand  for  the  sittings  after  Term  (  Waldron  v. 
ParrotU  8  Ir.  C.  L.  R.  Ap.  50). 

Where  a  plaintiff  served  notice  of  trial  for  the  Consolidated  Nisi  Prius 
Court  in  a  case  not  properly  triable  therein,  it  was  held  that  a  rule  might 
notwithstanding  be  entered,  under  s.  105,  ante,  for  the  costs  of  the  day  for 
not  proceeding  to  trial  (Murphy  v.APCoy,  6  Ir.  Jur.  O.  S.  312). . 

23$.  Such  Consolidated  Nisi  Prius  Court  shall  sit  conti- 
nuously, or  by  adjournment,  as  occasion  may  require,  on  the 
second  day  of  each  term,  and  thence  continuously  until  the  end 
thereof,  or  so  much  longer  as  may  be  necessary  for  the  com- 
pletion of  any  trial  then  in  progress  before  the  said  Court; 
and  notice  of  trial  may  be  served  for  any  day  within  the  said . 
period,  subject,  however,  to  such  regulations  as  to  the  class 
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of  cases  to  be  tried  in  the  said  Court,  or  otherwise,  as  is  herein- 
after expressed,  or  as  the  Judges,  or  any  seven  of  them, 
of  whom  two  shall  be  Chief  Judges,  may  by  any  general 
order  make  from  time  to  time  in  that  behalf:  provided 
always,  that  nothing  herein  contained  shall  be  construed  to 
interfere  with  the  duty  of  the  Chief  Judge  of  each  Court,  as 
now  discharged,  of  sitting  after  Term  for  the  trial  of  issues  at 
Nisi  Prius,  but  that  each  of  the  said  Chief  Judges,  or  some 
other  Judge  of  the  Court  in  his  stead,  shall,  notwithstanding 
the  sittings  at  Nisi  Prius  herein  provided,  sit  after  Term  as 
heretofore,  for  the  trial  of  any  issues  at  Nisi  Prius  arising  in 
his  Court  which  shall  be  entered  as  heretofore  for  such  after 
sittings;  and  provided  also,  that  if  any  issue  or  issues  entered 
for  trial  in  the  said  Consolidated  Nisi  Prius  Court  shall  remain 
undisposed  of  at  the  termination  of  the  sittings  of  the  said 
Court  for  any  term,  the  same  shall  be  transferred  to  and  be  #  # 
deemed  to  have  been  entered  for  such  after  sittings,  and  shall 
be  taken  up  and  disposed  of  respectively  by  the  chief  Judge  of 
the  Court,  in  which  such  issues  respectively  shall  have  arisen 
as  if  the  same  had  been  originally  entered  for  such  after 
sittings. 

236.  The  duty  of  attending  such  Consolidated  ifasi  Prius*  Officer*  of 
Court  as  Clerk  of  Nisi  Prius  shall  be  discharged  by  the  Town  ^SfSS^ 
Registrar  of  the  Chief  Justice  or  Chief  Baron'  of  the  Court  to  Coxat' 
which  the  Judge  sitting  at  Nisi  Prius  shall  belong;  and  if  it 
shall  happen  that  such  sitting  at  Nisi  Prius  shall  not  have 
terminated  at  any  time  when  the  Chief  Justice  or  Chief  Baron 
shall  require  the  attendance  of  his  said  registrar  for  the 
purpose  of  such  Nisi  Prius  sittings  in  his  own  Court  as  afore- 
said, then  and  in  such  case  it  shall  be  lawful  for  the  said  Nisi 
Prius  Judge  to  require  the  attendance  of  any  of  the  assistants 
or  clerks  belonging  to  his  Court  who  can  at  such  time  be 
spared  from  his  office  duties,  to  act  as  his  temporary  clerk  of 
Nisi  Prius;  and  the  Lords  Chief  Justices  and  Chief  Baron,  or 
any  two*  of  them,  shall,  in  case  of  a  vacancy  in  the  office  of 
crier,  appoint  a  fit  and  proper  person  to  act  as  crier  of  the 
said  Nisi  Prius  Court,  who  shall  be  paid  such  salary  as  the 
Commissioners  of  Her  Majesty's  Treasury  shall  direct,  the 
same  to  be  charged  and  included  in  the  quarterly  accounts  of 
incidental  expenses  of  the  said  Courts  respectively,  in  like 
manner  and  proportions  as  the  salary  of  the  Court  keeper  of 
the  Nisi  Prius  Court  and  other  incidental  expenses  common 
to  the. three  Courts  are  now  charged  (»). 
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Regittear.  («)  By  21  &  22  Vict.,  c.  52,  provision  is  made  for  the  appointment  of  a 

permanent  registrar  or  clerk  of  niai  prius  to  discharge  the  duties  created  by 
the  above  section,  and  by  a.  5  of  the  C.  L.  P.  Act,  1856. 

Caaestobe         237*  The  following  shall,  until  otherwise  provided  by  any 
tried  in         General  Order   made  as  aforesaid,  be  the  class  of  cases  to  be 
Nfci'priu*  e    tried  in  the  Consolidated  Nisi  Prius  Court : 
Court  Actions  for  rent ;  actions  on  bills  of  exchange  and  promissory 

notes;  actions  of  debt  upon  and  to  revive  judgments;  ac- 
tions for  use  and  occupation;  goods  sold  and  delivered ; 
goods  bargained  and  sold;  work  and  labour;  money  lent, 
money  paid,  money  had  and  received,  and  on  account 
stated;  ejectments  for  non-payment  of  rent,  and  against 
overhblding  tenants  whether  on  notice  to  quit  or  other- 
wise (0). 

Cases  (o)  No  General  Order  has  been  made  extending  the  class  of  caws  which 

triable  in  the  may  be  tried  in  the  Consolidated  Nisi  Prius  Court ;    but  by  a  General  Order 
Court.  0f  {fa  ,3^  January  1862,  it  is  ordered  that  no  certificate  of  counsel  shall  be 

requisite  in  order  to  enable  plaintiffs  to  have  cases  coming  within  the  terms 
of  the  above  section  tried  in  the  Consolidated  Nisi  Prius  Court ;  and  that  in 
addition  to  the  cases  specified  in  the  above  section  all  cases  may  be  tried  in  that 
Court  which  shall  be  ordered  to  be  tried  therein  by  any  of  the  three  superior 
Courts,  or  any  Judge  thereof.  Provided,  however,  that  nothing  contained  in 
said  order  shall  be  deemed  to  interfere  with  the  discretion  of  the  Judge  sitting 
in  that  Court  to  postpone  the  trial  of  any  case  to  the  after  sittings,  on  his 
being  satisfied  that  it  cannot  be  conveniently  tried  in  that  Court. 

In  Waldron  v.Parrott,  8  Ir.  C.L.R.  Ap.  50,  it  was  questioned  whether 
a  Judge  sitting  in  the  Consolidated  Nisi  Prius  Court  has  jurisdiction  to  try  an 
issue  when  a  judgment  creditor  proceeds  against  the  garnishee  under  s.  66  of 
the  C.  L.  P.  Act,  1 856. 

An  ejectment  on  the  title  cannot  be  tried  in  that  Court  (Murphy  v. 
JfCrty,  6  Ir.  Jur.  O.  S.  312). 

Judges  of  238.  Every  Judge  of  the  said  Superior  Courts  of  Common 

cither  Court  £aw  q^qW  naVe  foil  power  and  jurisdiction  to  sit  in  Dublin^ 

may  do  ...  .  r  .  7.         ,  .   ,       .  .  .       - 

business  as  well  in  term  as  in  vacation,  ior  the  trial  of  issues  m  fact 
any^onhe111  ari6ing  in  any  or%  the  said  Courts,  and  to  transact  in  chamber 
Courts.  See  or  elsewhere  such  business  depending  in  any  of  the  said  Courts 
1  &2  Vict.  M  reiate8  fa  matters  over  which  the  said  Courts  have  a  com- 
mon jurisdiction,  and  as  may,  according  to  the  course  and 
practice  of  the  Courts,  be  transacted  by  a  single  Judge  (p). 

Jurisdiction  •      (p)  it  is  not  easy  to  lay  down  any  precise  rule  as  to  the  class  of  cases 
chamber.  m    wnicn  according  to  the  course  and  practice  of  the  Courts  may  be  transacted  by 
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a  single  Judge.  Motions  for  a  new  trial,  demurrers,  law  arguments,  and 
the  like,  can  only  be  heard  by  the  Court.  On  the  other  hand,  motions  to 
change  the  venue,  to  set  aside  proceedings,  and  the  like,  may  be  entertained 
by  a  single  Judge. 

As  to  the  power  of  a  Judge  in  chamber  to  hear  a  motion  under  sect  89  of 
the  Common  Law  Procedure  Act,  1856,  for  the  purpose  of  waiving  temporary 
bars,  see  Eagar  v.Mawteell,  Ir.  R.  1  C.  L.  159.  In  Goggin  v.  O'Driecoll,  1 
Ir.  L.  T.  64,  it  was  held  by  Fitzgerald,  J.,  that  a  Judge  sitting  in  chamber 
has  jurisdiction  to  hear  a  motion  to  make  absolute  a  conditional  order  to  pro- 
ceed when  more  than  two  years  had  elapsed  since  the  taking  of  any  step  in 
the  cause  (see  the  178th  G.  0. 1854)  ;  and  cf.  Lawrence  v.  Hogben,  26  L. 
J.  Ex.  55,  Palmer  v.  Justice  Assurance  Society,  6  El.  &  Bl.  10 15. 

As  to  appealing  from  an  order  made  by  a  Judge  in  chamber,  see  ante, 
p.  4- 

239.  The  said  superior  Courts  shall  and  may,  at  their  dis-  Court*  may 
cretion,  hold  sittings  in  banco  in  time  of  vacation  for  the  &  vacation^ 
purpose  of  disposing  of  business  therein  pending  and  unde- 
*  cided  in  such  Courts  respectively,  and  such  sittings  in  vaca- 
tion may  be  holden  by  virtue  of  a  rule  or  order  of  the  said 
Courts  respectively,  to  be  made  in  or  out  of  Term,  whereof  a 
-week's  notice  (in  such  form  as  the  said  Courts  respectively 
shall  direct)  shall  be  published  in  the  Dublin  Gazette,  and 
affixed  in  some  conspicuous  place  at  the  entrance  of  such 
Court  respectively  making  such  order;  and  that  all  judg* 
ments  to  be  pronounced  at  such  sittings  in  banco,  and  all 
rules  and  orders  in  respect  thereof  to  be  made  by  virtue  of 
this  Act,  shall  have  the  same  effect  to  all  intents  and  pur- 
poses as  if  they  had  been  pronounced  or  made  in  Term  time 

is)- 

(9)  This  section  has  been  repealed  by  sect  96  of  the  Common  Law  pro- 
cedure Act,  1856. 

24.0.  Such  new  or  altered  writs  and  forms  of  proceedings    Alteration 
may  be  issued,  entered,  and  taken  as  may  by  the  Judges  of    t^^M- 
the  said  Courts,  or  any  seven  or  more  of  them,  of  whom  two  New  ?OTnw 
8b all  be  Chief  Judges,  be  deemed  necessary  or  expedient  for  otoOTpi-o? 
giving  effect  to  the  provisions  herein-before  contained,  and  in  o"*"^8- 
such  forms  and  6uch  variation  from  the  forms  in  the  Schedule 
B.  to  this  Act  annexed  as  the  Judges  of  such  Courts  respec- 
tively shall  from  time  to  time  think  fit  to  order;  and  such 
writs  and  proceedings  shall  be  acted  upon  and  enforced  in 
such  and  the  same  manner  as  writs  and  proceedings  of  the  said 
Courts  are  now  acted  upon  and  enforced,  or  as  near  thereto 
as  the  circumstances  of  the  case  will  admit;  and  any  existing 
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writ  or  proceeding  the  form  of  which  shall  be  in  any  manner 
altered  in  pursuance  of  this  Act  shall  nevertheless  be  of  the 
same  force  and  virtue  as  if  no  alteration  had  been  made  therein, 
except  to  fax  as  the  effect  thereof  may  be  varied  by  this  Act. 

Srheduifi.  241.  The  Schedules  to  this  Act  annexed  shall  be  deemed 
Schedule*  to  to  be  a  part  of  this  Act,  and  the  forms  therein  given  may  be 
ofTetPart  U8ec*  w*tn  8U°k  modification  and  departures  as  the  particular 
facts  of  the  case  may  render  necessary,  but  no  verbal  or  tech-* 
nical  error  or  omission  in  the  following  of  the  same  shall  be 
fatal;  and  all  departures,  errors,  or  omissions,  which  have  not 
a  manifest  tendency  to  mislead  or  prejudice  the  opposite  party 
in  the  merits  of  his  case,  shall  be  deemed  to  be  technical  and 
immaterial. 

iI^fw'        2+2,  *^ne  several  duties  set  forth  in  the  Schedule  D.  to  this 
duties.  Act  annexed  shall  be  the  respective  Law  Fund  Duties  on  the  ' 

proceedings  in  actions  in  the  said  Superior  Courts  of  Law  in 
Ireland,  and  shall  be  in  lieu  and  stead  of  the  existing  duties 
in  respect  of -the  same  subject  matter;  and  the  like  penalties, 
forfeiture,  and  remedies  for  the  enforcement  and  recovery  of 
the  same,  shall  attach  upon  the  said  duties  as  previously  ex- 
isted in  respect  of  the  Law  Fund  Duties  heretofore  in  force, 

Te2w3cort»      243'  ^e  several  ^ee8  mentioned  and  set  forth  in  the  Sche- 
ce*a  dule  £.  to  this  Act  annexed  shall  be  the  fees  chargeable 

against  any  party,  plaintiff  or  defendant,  in  respect  of  the 
specified  items  of  proceedings  to  which  the  same  shall  be  ap- 
plicable until  the  same  shall  be  altered  or  amended  by  any 
general  rule  of  the  Judges  under  the  powers  herein-before 
given ;  and  the  said  Judges  are  hereby  required,  by  a  General 
Order,  to  settle  a  schedule  of  fees  to  be  allowed  in  taxation  of 
costs  of  proceedings  under  this  Act,  having  regard  to  the 
said  Schedule  £.  to  this  Act  annexed:  provided  always,  that 
in  case  the  plaintiff  in  any  action  of  contract  (except  for 
breach  of  promise  of  marriage)  shall  recover,  exclusive  of 
costs,  less  than  twenty  pounds,  or  in  any  action  for  any  wrong 
or  injury  disconnected  with  contract  (except  replevin,  or  for 
slander,  libel,  malicious  prosecution,  seduction,  or  criminal 
conversation),  a  sum  not  exceeding  five  pounds,  the  plaintiff 
in  any  such  action  6hall  be  entitled  to  no  more  than  one  half 
3*4 vict c  of  the  ordinary  costs,  unless  the  action  has  been  brought  for 
*"  ~  "  the  purpose  of  trying  a  right  to  property  more  extensive  than 
the  sum  sued  for  (r). 
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(r)  By  the  103rd  G.  0.,  1854,  it  is  provided  that  the  Judge  shall,  upon   Certificate  of 
the  application  of  the  plaintiff,  determine  whether  the  plaintiff  is  entitled  to   Judge, 
full  costs ;  such  application  to  be  made  at  the  conclusion  of  the  trial  or  during 
the  sittings  or  assizes ;  and  the  order  of  the  Judge  shall  be  endorsed  on  the 
record. 

As  to  when  and  how  the  Judge's  certificate  is  to  be  given)  and  as  to  what 
Is  a  wrong  or  injury  disconnected  with  contract,  see  the  note  to  section  97 
of  the  C.  L.  P.  Act,  1856;  where  see,  also,  as  to  the  construction  of  the  word 
44  recover"  and  as  to  the  consequences  of  including  several  causes  of  action  in 
^be  summons  and  plaint. 

In  Armterong.v.  Dwyer,  1  Ir.  Jnr.  N.  S.  296,  the  action  was  brought  for    Right  to  pro- 
an  injury  done  to  the  plaintiff's  mill  by  the  diversion  of  a  watercourse  in    perty  more 
which  the  defendant  allowed  judgment  to  go  by  default,  and  the  damages   thanThe^um 
were  assessed  at  40a.,  and  it  was  held  that  as  the  right  to  property  had  not  sued  tor. 
been  raised  by  the  pleadings  the  plaintiff  was  not  entitled  to  full  costs.     If, 
however,  the  action  was  really  brought  to  try  a  right,  the  Jud^e  is  not  de- 
prived of  the  power  of  certifying  merely  because  the  defendant  has  not  chosen 
to  contest  it  by  his  defence  (Shuttleworth  v.  Cocker,  1   M.  &  G.  829,  per 
Maule,  J.;  MorrUonv.  Salmon,  2  M.  &  6.  390).     In  the  former  case  the 
action  was  for  a  nuisance  in  carrying  on  an  offensive  trade  in  which  the  plea 
was  not  guilty,  and  it  was  held  that^the  Judge  had  power,  if  he  thought  fit 
to  exercise  it,  to  certify  that  the  action  was  brought  to  try  a  right  besides  the 
mere  right  to  recover  damages. 

Where  no  trial  takes  place,  bnt  the  damages  are  assessed  either  by  writ  of  where  no 
inquiry  or  otherwise,  it  is  the  duty  of  the  Taxing  Master  in  the  first  instance  trial 
to  decide  whether  there  was  a  right  in  issue  more  extensive  than  the  sum 
sued  for  {Bennett  v.  Scott,  8  Ir.  Jur.  N.  S.  206);  in  which  case  the  action  was 
for  widening  and  deepening  the  bed  of  a  stream,  which  the  defendant  justified  on 
the  grounds  that  he  did  the  acts  complained  of  for  the  purpose  of  removing  a 
wrongful  obstruction. 

It  should  be  remembered  that  although  the  Judge  gives  a  certificate  under  certificate 
section  126,  ante,  and  under  section  97  of  the  C.  L.  P.  Act,  1856,  the  plain-   under  other 
tiff  will  nevertheless  be  entitled  to  half  costs  only  in  cases  within  the  pre-   ■•cttooa, 
sent  section,  unless  the  action  has  been  brought  for  the  purpose  of  trying  a 
right  to  property  more  extensive  than  the  sum  sued  for  (Manning  v.  Chad- 
wick ,  9  Ir.  C.  L.  R.  Ap.  32 ;  Toone  v.  Garvey,  2  Ir.  Jur.  N.  &  49). 
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SCHEDULE  A. 


ACTS  TO  BE  REPEALED ; 

IN   SO   FAR  AS  IN  THE  FOREGOING  ACT  DECLARED. 


Date  of  Act 


38  Hen.  6,  c.  i. 


3  Edw.  4,  c  2. 


7  Edw.  4,  c.  4.  . 

28  Hen.  8,  c.  21. 

33  Hen.  8,se88.  2,0.3. 

j  1  Eliz.  sess.  3,c.  2.  . 


10  Car.  i,  sess.  2,  c.  6. 
10  Car.  i,se88.  2. ci  1. 

IO  Gar.  1,8688.2,0.  12. 

10  Car.  1,8688.  2,  c.  15. 

IO  Car.  I,  8668.2, c  16. 


15  Car.  1,  c.  5. 


17  &  18  Car.  2,c.  I2t 


Title  of  Act 


An  Act  that  none  shall  sue  actions  in 
the  Exchequer  unless  the  plaintiff  be 
Minister  to  the  Exchequer,  or  servant 
to  any  Minister  of  Record  of  the  Ex- 
chequer, upon  pain  of  £10. 

An  Act  what  fees  attorneys  in  the  King's 
Court  shall  take,  and  what  fees  shall 
be  paid  for  writs  and  other  records. 

An  Act  for  removing  of  the  Exchequer 
and  Common  Pleas. 

The  Act  of  penal  statutes. 

An  Act  touching  mispleading  and  jeo- 
fails. 

An  Act  for  the  making  of  the  Trinity 
Term  shorter,  and  for  the  commence- 
ment thereof. 

An  Act  for  limitation  of  actions,  and 
for  avoiding  of  suits  in  law. 

An  Act  for  expedition  of  justice  in 
cases  of  demurrers,  &c. 

An  Act  for  reformation  of  jeofails,  &c. 

An  Act  that  like  process  shall  be  had  in 
writ  of  annuity,  and  certain  other 
actions,  as  in  an  action  of  debt 

An  Act  for  ease  in  pleading  against 
troublesome  and  contentious  suits 
prosecuted  against  Sheriffs,  Justices 
of  the  Peace,  Mayors,  Constables, 
and  certain  other  Officers,  for  the 
lawful  execution  of  their  office. 

An  Act  against  discontinuance  of  writs 
of  error  in  the  Court  of  Exchequer, 
and  for  the  better  expedition  in  giving 
judgment  therein. 

An  Act  to  prevent  arrests  of  judgment 
and  superseding  executions. 

*      •  See  ante,  p.  & 


Extent  of  Repeal* 


The  entire  Act 


The  entire  Act 


The  entire  Act 

The  entire  Act 
The  entire  Act 

The  entire  Act. 


Sections  14,  15,  and 

The  entire  Act 

The  entire  Act 
The  entire  Act 


The  entire  Act. 


The  entire  Act 


The  entire  Act 
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Date  of  Act 


7W.  3.C.7.  • 

7  W.  3.  c.  25.  . 

9  W.  3.  c.  10.  . 

6  Anne,  c  7. 

6  Anne,  c.  10.  . 

5  Anne,  c  9.  . 
2  G.  1.  c.  11.  . 

6  G.  1.  c.  6.  . 

8G.1.C.4.  . 

S  G.  2.  c.  4.  . 


25  G.  2.  c  8. 


Title  of  Act 


An  Act  for  reviving  Two  Statutes  lately 
expired,  and  making  them  perpetual, 
and  for  avoiding  unnecessary  Suits 
and  Delays. 

An  Act  for  the  Prevention  of  Vexations 
and  Oppressions  by  Arrests,  and  of 
Delays  in  Suits  of  Law. 

An  Act  for  preventing  frivolous  and 
vexatious  Law  Suits,  and  giving 
Remedy  to  the  Parties  grieved  to 
recover  their  Costs  at  Law  in  certain 
Cases  where  heretofore  no  Costs  were 
given. 

An  Act  for  lessening  Sheriffs*  Fees  on 
Execution. 

An  Act  for  the  Amendment  of  the  Law, 
and  the  better  Advancement  of 
Justice. 

An  Act  for  delivering  Declarations  to 
Prisoners. 

An  Act  for  reviving  and  amending  an 
Act  intituled,  u  An  Act  for  Recovery 
of  Small  Debts  in  a  Summary  Way 
before  the  Judges  of  Assizes." 

An  Act  to  prevent  Delays  in  Writs  of 
Error,  and  for  the  further  amendment 
of  the  Law. 

An  Act  for  the  more  effectual  quieting 
and  securing  Possessions,  and  pre- 
venting vexatious  Suits  at  Law. 

An  Act  for  the  further  explaining  and 
amending  the  several  Laws  for  pre- 
venting Frauds  committed  by  Te- 
nants, and  for  the  more  easy  Renewal 
of  Leases ;  aud  for  the  further 
Amendment  of  the  Law  in  certain 
Cases  therein  mentioned. 

An  Act  for  the  better  adjusting  and 
more  easy  Recovery  of  the  Wages  of 
certain  Servants,  and  for  the  better 
Regulation  of  sueh  Servants,  and  of 
certain  Apprentices;  and  for  the 
Punishment  of  alt  such  Owners  of 
Coal  and  their  Agents  as  shall  know- 
ingly employ  and  set  at  Work  Per- 
sons retained  in  the  Service  of  other 
Coal  owners ;  and  also  that  mutual 
Debts  between  Party  anc^  Party  be 
set  one  against  the  other. 
s 


Extent  of  Repeal 


The  entire  Act. 


Sections  7,    8,  9,    10 
and  11. 

Sections  6,  7,  8,  and  9. 


Sections  1  and  2. 

Sections  1,  2,  3,  4,  17, 
and  23. 

The  entire  Act. 

Sections  14  and  15. 


Sections  1,  2,  3,  4,  and 
18. 

Sections  1  and  2. 
Sections  7  and  S. 


Section  8. 
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Date  of  Act 


21  &  22  G.  3.  c.  18. 


28  G.  3.  c.  31. 
43  G.  3-  c  53. 


1  G.  4.  c.  6S. 


9  G.  4.  0.  14. 


9  G.  4.  c-  15- 


1  &  2  W.  4.  c.  31. 
3  &  4  W.  4.  c.  91. 


3  &  4  Vict.  c.  105. 


Title  of  Act 


An  Act  for  enlarging  the  Time  for  Trials 
by  Nisi  Prius  in  the  City  of  Dublin 
and  County  of  Dublin,  and  for  making 
the  Process  of  the  Court  of  Exchequer 
more  effectual  against  Persons  who 
being  served  therewith  refuse  to  appear. 

An  Act  for  the  Amendment  of  the  Law  in 
certain  Particulars  therein  mentioned. 

An  Act  to  render  the  Process  of  His 
Majesty's  Courts  of  King's  Bench, 
Common  Pleas,  and  Exchequer,  in 
personal  Actions  in  Ireland  more  be- 
neficial, and  also  to  prevent  frivolous 
and  vexatious  Arrests,  and  to  repeal 
so  much  of  an  Act  passed  in  the  Par- 
liament of  Ireland  in  the  Twenty-first 
and  Twenty-second  Years  of  the  Reign 
of  His  present  Majesty,  intituled  "An 
'•  Act  for  enlarging  the  Time  of  Trials 
"  by  Nisi  Prius  in  the  City  and  County 
"  of  Dublin,  and  for  making  the  Pro- 
"  cess  of  the  Court  of  Exchequer  more 
"  effectual  as  relates  to  compelling  the 
"  Appearance  of  Defendants  in  Per- 
"sonal  Actions.* 

An  Act  for  the  better  Administration  of 
Justice  in  the  Court  of  Exchequer 
Chamber  in  Ireland. 

An  Act  for  rendering  a  written  Memo- 
randum necessary  to  the  Validity  of 
certain  Promises  and  Engagements  . 

An  Act  to  prevent  a  Failure  of  Justice  by 
reason  of  Variances  between  Records 
and  Writings  produced  in  Evidence 
in  support  thereof. 

An  Act  to  improve  the  Administration  of 
Justice  in  Ireland. 

An  Act  for  consolidating  and  amending 
the  Laws  relative  to  Jurors  and  Juries 
in  Ireland. 

An  Act  for  abolishing  Arrest  on  Mesne 
Process  in  Civil  Actions,  except  in  cer- 
tain cases,  and  for  extending  the  Re- 
medies of  Creditors  against  the  Pro- 
perty of  Debtors,  and  for  the  further 
Amendment  of  the  Law,  and  the  better 
Advancement  of  Justice  in  Ireland. 


Extent  of  Repeal. 


The  entire  Act 


Section  2, 

Sections  i,  2,  6,  7, 
and  8. 


Section  8. 

Sections  1,  2,  3,  &  4, 

The  entire  Act. 


Sections  2,  5,  14,  15, 

16  and  17. 
Sections  10  and  1 2. 


Sections  7,  20,  23, 
*4,  3*.  33,  34,  35. 
36,  37,  38,  39»  44, 
46,  47,  48,  49, 
5°*5*»52,  except 
so  far  as  relates  to 
the  Jurisdiction  of 
a  Court  of  Equity. 
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Date  of  Act 


Title  of  Act 


Extent  of  Repeal 


12  Vict.  c.  1 6.  . 


13  Vict  c.  18.  . 


14  &  15  Vict,  c  57.  . 


An  Act  to  protect  Justices  of  the  Peace 
in  Ireland  from  vexatious  Actions  for 
Acta  done  by  them  in  the  Prosecution 
of  their  Office. 

An  Act  for  the  Regulation  of  Process  and 
Practice  in  the  Superior  Courts  of 
Common  Law  in  Ireland. 


An  Act  to  consolidate  and  amend  the 
Laws  relating  to  Civil  Bills,  and  the 
Courts  of  Quarter  Sessions  in  Ireland, 
and  to  transfer  to  the  Assistant  Bar- 
rister certain  Jurisdiction  as  to  Insol- 
vent Debtors. 


Section  10. 


Sections  1,  2,  3,  5, 
6,  7,*,  9,  jo,  11, 
12,  14, 15,16,17, 
18,19,20,  21,  22, 
23,25,26,27,28, 

3',  3^39- 
Section  40. 


SCHEDULE  B. 


FORMS  OF  PROCEEDINGS. 
N0#  1 . — Summons  and  Plaint  in  Personal  Actions. 

Court  of  Queen's  Bench, 
Victoria,  fyc.  fyc.  to  the  said  Richard  Roe,  greeting. 
John  James,  of  Westmoreo      Richard  Roe,  the  defendant,  is  sum- 


land  Street,  in  the  City 
of  Dublin,  Grocer, 
Plaintiff. 

Richard  Roe,  of  Mallow, 
in  the  County  of  Cork, 
Esquire,  Executor  of 
Henry  Roe, 

Defendant 

County  of  the  City  of  Dub- 
lin. 


moned  to  answer  the  complaint  of  John 
James,  who  complains,  that  the  defendant 
is  executor  of  Henry  Roe,  deceased,  of 
Mallow,  in  the  said  County  of  Cork,  and 
>that,  as  such  executor,  he  is  indebted  to 
the  plaintiff  in  the  sum  of  £140  on  account 
of  goods  sold  and  delivered  by  the  plaintiff 
to  the  said  Henry  Roe  of  the  value  of  £  1 40, 
the  particulars  of  which  are  endorsed  hereon 
[or  annexed  hereto]. 


And  the  plaintiff  prays  judgment  against  the  said  defendant  to  re- 
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cover  the  said  sum  of  £140  [and  interest  thereon],  and  his  costs  of 
suit. 

Therefore  the  defendant  is  hereby  required  to  appear  in  the  said 
Court,  within  twelve  days  after  the  service  hereof,  and  answer  the 
said  complaint,  or  in  default  thereof  judgment  shall  be  given  according 
to  law. 

Witness  the  Lord  Chief  Justice  and  other  Justices  of  Her 
Majesty's  Court  of  Queen's  Bench  at  Dublin. 
Dated  Monday  the  20th  day  of  January,  1854. 

William  Thompson,  attorney  for  the  plaintiff, 
No.  12,  Clare  Street,  Dublin. 

Endorsement  of  Particulars. 

Jan.  1,  1850. — By  amount  of  goods  furnished  as  per  account 

furnished  1st  December,  1853         .         .     £200    o     o 
Dec  10,  1853. — By  cash  received  on  account      60    o     o 

Balance  due  plaintiff  £140    o     o 


No.  2. — Appearance  and  Defence. 

Court  of  Queen's  Bench, 
Saturday,  the  30th  day  of  January,  1854. 

John  James,  \      The  said  Richard  Roe  appears  and  takes 

Plaintiff.  I  defence  to  the  action  of  the  said  John 

Richard  Roe,  Executor  of  I  James,  and  says  that  the  goods  6old  and 

Henry  Roe,  I  delivered  to  Henry  Roe,  were  of  the  value 

'  Defendant.        )  0f  £80,  and  no  more;  and  that  the  said 

sum  of  £80  has  been  paid  by  the  defendant  to  the  plaintiff,  and  is 
sufficient  to  satisfy  the  plaintiff's  demand,  and  therefore  he  defends 
the  action. 

Edward  Moloney,  Attorney  for  the  defendant, 
No.  14,  Capel  Street,  Dublin. 

Endorsement  of  Particulars  of  Payment. 
Aug.  1,  1851. — By  cash  paid  Plaintiff  by  defendant .        .     £45 
„  By  defendant's  acceptance,  dated  at 

three  months    .        .        .        ,        •      3  > 


£80 
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No.  3. — Demurrer  to  a  Plaint  or  Defence. 

Court  of  Queen's  Bench, 

Saturday,  the  26th  day  of  February  1854. 

John  James,  ^      The  said  Richard  Roe,  the  defendant, 

Plaintiff,  appears  and  says,  that  the  summons  and 

Richard  Roe,  Executor  of  I  plaint  does  not  disclose  any  cause  of  action 

Hen  ty  Roe,  good  in  substance,  because  that  no  sufficien  t 

Defendant.       J  consideration  for  the  alleged  promise  of 

the  defendant  as  executor  of  the  said  Henry  Roe  is  stated  therein,  to 
render  the  said  defendant  liable  to  pay  the  debt  of  the  said  Henry 
Roe. 

Edward  Moloney,  attorney  for  the  defendant. 
No.  14,  Capel  Street,  Dublin. 


No.  4. — Judgment  by  Default  for  Want  of  Defence. 

Court  of  Queen's  Bench,  on  Monday,  the  20th  day  of  June, 
A.  D.  1854  {Day  of  signing  Judgment). 

County  of  the  City  oH      J0hn  James,  by  William  Thompson,  his 

Dublin. J  attorney,  sued  out  a  writ  of  summons  and 

plaint  against  Richard  Roe,  claiming  the  sum  of  £140  for  debt  on 
account  of  a  Bill  of  Exchange  drawn  by  Henry  Jasper,  dated  the  15  th 
day  of  October  1853,  and  endorsed  by  the  said  Richard  Roe. 

And  the  said  Richard  Roe  has  not  appeared  to  take  defence;  but 
the  service  of  such  writ  and  the  contents  of  said  plaint  have  been  duly 
verified. 

Therefore,  it  is  considered,  that  the  said  John  James  do  recover 
against  the  said  Richard  Roe  the  sum  of  £140,  together  with 
for  costs. 


County  of  Sligo, 

to  wik 


John  James, 

Plaintiff. 
Richard  Roe, 

Defendant 


No.  5. — Abstract  for  Nisi  Prius. 

Court  of  Queen's  Bench, 
Monday,  the  20th  Day  of  March,  a.  d.  i  854. 

Whereas  John  James,  the  plaintiff,  has 

sued  Richard    Roe,  the  defendant,   and 

demanded  the  sum  of  £  1 50  as  the  price 

>and  value  of  130  barrels  of  wheat  sold 

and  delivered  to  the  defendant. 

And  the  said  Richard  Roe  has  taken 
defence,  and  admits  the  delivery  of  the 
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wheat,  but  has  alleged  that  he  paid  the  sum  of  £130  to  the  plaintiff 
before  the  commencement  of  this  action,  and  that  such  payment  was 
a  full  satisfaction  of  the  value  of  said  wheat,  and  that  said  wheat  was 
not  sound  and  merchantable  at  the  time  of  its  delivery  to  the  Plaintiff. 
Therefore  let  the  Jury  try — 
1st.  Whether  the  said  wheat  was  sound  and  merchantable  at  the 

time  of  its  delivery. 
2d.  "Whether  the  value  of  said  wheat  exceeded  the  sum  of  £130. 

Robert  Jones,  attorney  for  the  plaintiff. 
Henby  Greene,  attorney  for  the  defendant. 


No.  6. — Bill  of  Exceptions. 

Court  of  Queen's  Bench, 
Monday,  20th  Bay  of  July,  1854. 

John  James,  -^      The  issues  in  fact  in  the  annexed  ab- 

Plaintiff.  I  stract  of  Nisi  Prius  having  come  to  be 

Richard  Roe.  r  tried  by  a  jury  on  this  day,  the  plaintiff 

Defendant.       J  produced  and  examined  as  a  witness  one 

G.Ii.  to  prove  the  tact  of  [<J"C.  <J"<?.];  and  the  said  Q.  H.  .deposed  that 
[<$*#.  <$*£•]>  which  evidence  the  defendant  objected  to  as  not  being  legal 
evidence  of  the  fact;  and  the  plaintiff  insisting  to  the  contrary,  the 
Judge  at  Nisi  Prius  admitted  the  evidence  to  be  received  accordingly, 
and  therefore  the  defendant  excepts,  and  prays  that  his  exception  shall 
be  placed  upon  the  record  for  the  examination  of  the  Court  above. 

(Signed)        L.  M.y  Counsel  for  defendant. 
L.  P.,  Judge. 


No.  7.—  Order  of  Attachment  of  Stock. 

Court  of  Queen's  Bench, 
Monday,  20th  day  of  June,  1854. 

John  James,  •>      By  the  Right  Honourable  Mr.  Justice 

Plaintiff.  I  Moore. 

Richard  Roe,  f     It  appearing  to  the  Court  that  the 

Defendant.        J  plaintiff  hath  recovered  judgment  against 

the  defendant  in  the  sum  of  £300,  and  that  such  judgment  is  still  un- 
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satisfied ;  and  it  also  appearing  that  the  defendant  is  possessed  of  a  sum 
of  £200  Government  3^  per  Cent.  Stock,  standing  in  his  own  name  in 
the  books  of  the  Governor  and  Company  of  the  Bank  of  Ireland; 

The  said  sum  of  £200,  and  all  dividends  thereon,  are  hereby  attached 
to  answer  the  said  debt  until  further  order;  and  the  said  Governor  and 
Company  of  the  Bank  of  Ireland  are  hereby  ordered  and  required  not 
to  suffer  the  same,  or  any  part  thereof,  to  be  transferred,  paid,  or  dealt 
with  until  further  order. 

Richard  Moorb,  Justice. 
Christopher  Doff,  Clerk  of  the  Rules. 


No.  8. — Satisfaction  Piece,  Affidavit,  and  Requisition  to  enter  Satisfaction 

on  Judgment j 

A.B.  -\      l  A.B.  of  did  obtain  a 

Plaintiff.  !  judgment  in  the  Court  of  as  of 

CD.  f  Term  18       Roll  No.       against 

Defendant.  J  C.D.  for  the  sum  of 

which  said  judgment  has  been  fully  satisfied  and  discharged;  and  I 
hereby  consent  that  satisfaction  be  entered  on  the  record  of  said  judg- 
ment. 

Dated  this        day  of  18 

Signed  in  presence  oi&F.  A.B. 

The  above-named  E.F.  of  this  day  maketh  oath 

and  saith,  that  he  is  the  subscribing  witness  to,  and  saw  the  above 
consent  duly  executed  by  A.B.  of  and  saith,  that  the 

name  E.F.  subscribed  as  witness  to  the  above  consent  is  deponent's 
proper  name  and  handwriting.  (Signed)        E.F. 

Sworn  before  me,  this 


*  ^        Now,  I  O.H.  of  a  practising  attorney  of  this 

"  ^  honourable  court,  do  hereby  on  behalf  of  the  defendant  require  the 
.^v,  proper  officer  to  enter  satisfaction  on  the  Record  of  said  judgment. 

^  (Signed)         Q.H.,  attorney. 

^^       To  the  Master  of  the  Court  of 
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No.  9. — Suggestion  of  Breaches. 

Queen's  Bench, 
Monday,  the  20th  day  of  June,  1854. 

John  James,  \      And  now,  on  this  day  the  said  John 

Plaintiff.  f  James,  the  plaintiff,  comes  and  informs 

Richard  Roe,  I  the  Court  that  after  the  recovery  of  the 

„ Defendant.        )  said  judgment,  and  on  the  1st  day  of  April, 

1853,  another  half-yearly  gale  of  the  said  annuity,  amounting  to  the 
sum  of  £100,  became  due  and  payable  to  the  plaintiff,  and  that  the 
defendant  has  neglected  and  refused  to  pay  the  same,  in  breach  and 
-violation  of  the  conditions  of  the  said  bond  upon  which  the  plaintiff 
recovered  such  judgment,  and  therefore  the  plaintiff  prays  execution 
of  the  said  judgment  for  the  further  sum  of  £100. 


No.  10. — Suggestion  for  Execution  against  the  Judgment  Debtor. 

John  James,  \      And  now,  on  the  26th   day  of  June, 

Plaintiff.  f  1854,  it  is  suggested,  and  manifestly  ap- 

Richard  Roe,  (  pears  to  the  Court,  that  the  said  A.B.  [or 

Defendant.         )  C.D.,  as  such  executor  of  the  last  will 

and  testament  of  the  said  A.B.  deceased,  or  as  the  case  may  be],  is  en- 
titled to  have  execution  of  the  judgment  aforesaid  against  the  said  E.F. 
[or  against  O.H.,  as  executor  of  the  last  will  and  testament  of  the  said 
E.F.,  as  the  case  may  be]  :  therefere  it  is  considered  by  the  Court  that 
the  said  A.B.  [or  CD.,  as  such  executor  as  aforesaid,  or  as  the  case 
may  be],  ought  to  have  execution  of  the  said  judgment  against  the  said 
E.F.  [or  against  G.H.,  as  such  executor  as  aforesaid,  or  as  the  case 
may  be.] 


No.  1 1 . — Form  of  Writ  of  Revivor. 

In  the  Queen's  Bench. 
Victoria*  &c,  &c,  to  the  said  Richard  Roe,  greeting. 


County  of  Clare. 


Richard  Roe,  the  defendant,  is  sum- 
moned to  appear  and  show  cause  wherefore 
Edward  Jones,  executor  of  the  said  John 
James,  shall  not  *  have  execution  against 
the  said   Richard  Roe,   of  a  judgment 

whereby  John  James,  on  the  1st  day  of 

June,  1850,  in  the  said  Court  of  Queen's  Bench,  recovered  against  the 
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said  Richard  <Roe  the  sum  of  £300,  and  of  which  sum  the  said  Edward 
Jones  alleges  that  there  remains  due  and  unsatisfied  the  sum  of  £100. 
Therefore  the  said  Richard  Roe  is  hereby  required  to  appear  in  the 
said  Court  within  eight  days  after  the  service  hereof,  and  show  cause 
wherefore  execution  should  not  be  had  accordingly;  or  in  default 
thereof  the  said  Edward  Jones  may  proceed  to  execution  for  said  sum 
of  £100  and  his  costs. 

Witness  the  Lord  Chief  Justice  and  other  Justices  of  Her 
Majesty's  Court  of  Queen's  Bench  at  Dublin. 
Dated  Monday,  the  26th  day  of  April,  1854. 

William  Thompson,  attorney  for  the  said  Edward  Jones, 
No.  12,  Clare-street,  Dublin. 


No.  1 1  a, — Like  in  case  of  Interlocutory  Judgment. 

[Proceed  as  in  last  form  to  the  asterisk  (*)  and  then  as  follows:] — assess 
and  recover  [or  recover]  the  damages  in  respect  of  a  judgment  whereby 
the  said  John  James,  on  the  I6t  day  of  June,  1850,  in  the  said  Court  of 
Queen's  Bench,  was  adjudged  in  that  behalf  entitled,  and  which  inquiry 
of  damages  as  yet  remains  to  be  made  [if  the  case  be  so]. 

Therefore  the  said  Richard  Roe  is  hereby  required  to  appear  in  the 
said  Court  within  eight  days  after  the  service  hereof,  and  show  cause 
wherefore  the  said  assessment  should  not  be  made  [if  not  made]  and 
recovery  had  as  aforesaid,  or  in  default  thereof  the  said  Edward  Jones 
may  proceed  to  assess  and  recover  [or  to  recover]  such  damages  against 
the  said  CD. 

Witness,  the  Lord  Chief  Justice  and  other  Justices  of  Her 
Majesty's  Court  of  Queen's  Bench  at  Dublin. 
Dated  Monday,  the  4th  day  of  April,  1854. 

Wm,  Thompson,  attorney  for  the  said  E.F., 
No.  1 2,  Clare-street,  Dublin. 


No.  12. — Memorandum  of  Error. 

In  the  Queen's  Bench, 
the  20th  day  of  April,  1 854. 
[The  day  of  lodging  Note  of  Error.] 
A.B.  and  C.D. 

The  plaintiff  [or  defendant]  says  that  there  is  error  in  law  in  the 
record  and  proceedings  in  this  action* 
(Signed)        A.B.,  plaintiff. 


Eor  CD.  defendant.] 
0 


[or  E.Fn  attorney  for  plaintiff  or  defendant.] 


266  Common  Law  Procedure  Act>  1853. 

[In  case  the  plaintiff  hoe  died  after  judgment  and  before  error  brought  by 
his  legal  representative,  say,  A.B.  and  CD. — E.F.  says  that  the  plaintiff 
A.B.  is  dead,  and  that  the  said  E.F.  is  the  executor  of  the  last  will  and 
testament  of  A.B.  [as  the  case  may  be],  and  farther  says  that  there  is 
error,  frc,  #•<?.,  as  above]. 


No.  1 3. — Suggestion  of  Joinder  in  Error  in  Law. 

Monday,  the  20th  day  of  June,  1854. 
[The  Bay  of  making  the  Entry  on  the  Boll.] 

The  plaintiff  [or  defendant]  says  that  there  is  error  in  the  above 
record  and  proceedings,  and  the  defendant  [or  plaintiff]  says  there  is 
no  error  therein, 


No.  14. — Memorandum  of  Error  in  Fact 

In  the  Queen's  Bench, 
the  26th  day  of  May,  1854. 
9  [The  Day  of  lodging  Note  of  Error.'] 

A.  B.  and  C.  D.  in  error. 

The  plaintiff  [or  defendant]  says  that  there  is  error  in  fact  in  the 
record  and  proceedings  in  this  action,  in  the  particulars  specified  in  the 
affidavit  hereunto  annexed. 

(Signed)    A.  J5.,  plaintiff. 

[or  C.  D..  defendant.] 

[orE.  F.,  attorney  for  the  plaintiff  or  defendant. 


No.  1 5. — Summons  and  Plaint  in  Ejectment. 

Court  of  Queen's  Bench. 

Victoria,  $o.%  £<?.,  to  the  said  O.  H.  and  I.  K.  and  all  persons 
concerned,  greeting. 

G.  JET.  and  /.  JK,  the  defendants,  have 
been  summoned  to  answer  the  complaint 
of  A.B.,  CD.,  and  E.F.,  the  plaintiffs, 
>  who  complain  that*  the  plaintiffs,  or  some 
or  one  of  them,  on  the  1st  day  of  July, 
1853,  became  and  were  and  are  still  enti- 


A,B.,  CD.,  andE.F., 
Plaintiffs. 

G.  H.  and  others, 

Defendants. 

County  of  Lei  trim. 
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tied  to  the  quiet  and  peaceable  possession  of  the  lands  of  Blackacre  in 
the  County  of  Leitrim,  and  the  defendant  wrongfully  assumed  the 
possession  thereof,  and  still  withholds  the  same  from  the  plaintiffs. 

And  therefore  the  plaintiffs  pray  judgment  against  the  said  defend- 
ants to  recover  the  possession  of  said  lands  or  premises;  [and  in  case  of 
ejectment  on  the  title  where  the  plaintiffs  seek  to  recover  mesne  rates,  add 
and  compensation  in  damages  for  the  loss  of  the  mesne  rates  and  profits 
of  the  said  premises  while  the  possession  thereof  was  withheld  from 
the  said  plaintiffs,  to  the  amount  of  £  ]  therefore  [£c., 

£<?.,  as  in  Form  1 .] 

In  case  of  ejectment  for  nonpayment  of  rent  copy  last  form  to  the  as- 
terisk (*),  and  then  say,  that  the  defendant  holds  the  lands  of  Black- 
acre,  in  the  County  of  Leitrim,  as  tenant  to  the  plaintiffs  under  a  lease, 
at  the  yearly  rent  of  £50,  and  that  the  sum  of  £80,  being  for  one  year 
and  upwards  of  such  rent,  due  and  ending  on  the  1st  day  of  January, 
1 854,  is  due  to  the  plaintiffs.     And  therefore  [$•<;.,  $•<:.,  as  in  last  form]. 

Endorsement  of  Particulars  of  Rent  due  on  Ejectment  for  Nonpayment 

of  Rent. 

1st  Jan.  18  53. — By  balance  year's  rent,  due  on  this  day  £30    o    o 
1st  Jan.  1 854. — By  one  year's  rent  due   .        .  50    o    o 


£80 


No.  16. — Defence  in  Ejectment  on  the  Title. 

Queen's  Bench,  Thursday,  20th  day  of  April,  1854. 

A.  B.,  C.  D.,  and  E.  F.        -\      George  Hines,  one  of  the  defendants, 

Plaintiffs.  i  appears  and  takes  defence  for  the  said 

G.  H.  and  others,  r  iailds  of  Blackacre,  and  says  that  the  said 

Defendants.      J  plaintiffs  are  not  entitled  to  the  possession 

of  them,  and  that  the  said  possession   belongs  to  the   said  George 
Hines,  as  of  right,  and  therefore  he  defends  the  action. 

Edward  Moloney,  attorney  for  the  said  George  Hines, 
No.  14,  Capel  Street,  Dublin. 
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No.  17. — Defence  in  Ejectment  for  Nonpayment  of  Rent. 

A.  B.,  CD.,  and  E.  F.,       J      George  Hines,  one  of  the  defendants, 

Plaintiffs.  f  and  tenant  to  the   lands    of  Blackacre, 

G.  H.  and  others,  1  appears  and  takes  defence  and  says,  that 

Defendants.       J  the  rent  of  the  said  premises  is  not  in 

arrear,  and  that  the  defendant  paid  the  said  rent  and  every  part  thereof 
to  the  said  plaintiffs  before  the  commencement  of  this  action,  and  there- 
fore he  defends  as  aforesaid. 

Edwabd  Moloney,  attorney  for  the  said  George  Hines, 
14,  Capel  Street,  Dublin. 

Endorsement  of  Particulars  of  Payment. 
1st  June,  1854. — By  cash  paid  by  defendant,  George  Hines, 

to  plaintiff, £140 


No.  18 — Judgment  by  Default  in  Ejectment  for  all  the  Lands. 

In  the  Queen's  Bench,  the  26th  day  of  June,  1854. 
[Date  of  Writ.] 


A.B., 
C.D., 


Plaintiff. 
Defendant. 


On  the  day  and  year  above  written,  a 
writ  of  summons  and  plaint  issued  forth 
returnable  into  this  Court  in  these  words ; 
►  that  is  to  say  [here  copy  the  writ} ;  and 
no  appearance  and  defence  has  been  en- 
tered to  the  said  writ:  Therefore  it  is 
considered  that  the  said  [here  insert  the 
names  of  the  plaintiff s  in  the  writ]  do  recover  possession  of  the  land  in 
the  said  writ  mentioned,  with  the  appurtenances. 


County  of  Leitrim, 
to  wit. 


No.  19. — Judgment  by  Default  in  Ejectment  for  Part 

In  the  Queen's  Bench,  on  the  26th  day  of  June, 
a.  d.  1854. 

County  of  Leitrim,  ^      On  the  day  and  year  above  written,  a 

to  wit. j  wrjt  of  summons  and  plaint  issued  forth 

returnable  into  this  Court,  in  these  words;  that  is  to  say,  [here  copy 
the  writ] ;  and  C.  D.  has,  on  the  1st  day  of  May,  appeared  by  Edward 
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Moloney,  his  attorney  [or  in  person],  to  the  said  writ,  and  has  de- 
fended for  a  part  of  the  land  in  the  writ  mentioned ;  that  is  to  say 
[here  state  the  part];  and  no  appearance  or  defence  has  been  entered  to 
the  said  writ,  except  as  to  the  said  part:  Therefore  it  is  considered 
that  the  said  A.B.  [the  plaintiff']  do  recover  possession  of  the  land  in 
the  said  writ  mentioned ;  except  the  said  part,  with  the  appurtenances, 
and  that  he  have  execution  thereof  forthwith ;  and  as  to  the  rest,  let 
a  jury  come,  #•<?. 


to  wit. 


No.  20. — Abstract  for  Nisi  Prius. 

In  the  Queen's  Bench, 
Monday,  the  26th  day  of  June  1854. 

County  of  "Wicklow,  "]       Whereas  John  James,  the  plaintiff,  has 

sued  Richard  Roe,  the  defendant,  for  the 
recovery  of  the  possession  of  the  lands  of 
•  Blackacre,  claiming  title  thereto  from  the 
20th  day  of  January  1850;  and  the  said 
Richard  Roe  has  taken  defence  for  the 
whole  of  the  land  mentioned  in  the  sum- 
mons and  plaint:  Therefore  let  the  jury  try  whether  the  plaintiff  was 
entitled  to  the  possession  of  the  said  lands,  or  any  part  of  them,  on  the 
said  day,  or  at  any  time  subsequent  to  such  day,  and  before  the  com- 
mencement of  the  action,  and  whether  the  plaintiff  is  entitled  to  any 
and  what  damages  for  loss  of  mesne  rates  and  profits. 


John  James, 

Plaintiff. 
Richard  Roe, 

Defendant* 


No.  21.  —Judgment  on  Discontinuance  in  Ejectment.] 

In  the  Queen's  Bench,  on  the  26th  day  of  June, 
A.D.  1854. 
[Date  oftcrif] 

Leitrim,  \      On  the  day  and  year  above  written  a 

to  wit. )  writ  of  summons  and  plaint  issued  forth 

returnable  into  this  Court  in  these  words;  that  is  to  say  [here  copy 
theiorit]\  and  C.  D.  has  on  the  18th  day  of  July  appeared  by  Henry 
Robinson,  his  attorney  [or  in  person],  to  the  said  writ,  and  A.B.  has 
discontinued  the  action :  Therefore  it  is  considered  that  the  said  C.  D. 
be  acquitted,  and  that  he  recover  against  the  said  A.  B.  £  for  his 

cost  of  defence. 
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No.  22. — Judgment  on  Confession  in  Ejectment 

In  the  Queen's  Bench,  the  30th  day 
of  June  1854. 

[Date  of  writ.] 

Leitrim,  ^  1       On  the  day  and  year  above  written  a 

to  wit.     *  J  Wnt  of  summons  and  plaint  in  ejectment 

issued  forth  returnable  into  this  Court  in  these  words;  that  is  to  Bay, 
[here  copy  the  writ] ;  and  CD.  has  on  the  1st  day  of  January  appeared  by 
Henry  Roe,  his  attorney  [or  in  person],  to  the  said  writ;  and  the  said 
ft  D.  has  confessed  the  said  action  [or  has  confessed  the  said  action  as  to 
part  of  thesaid  land,  that  is  to  say,  here  state  the  part]:  Therefore  it  is 
considered  that  the  said  A.  B.  do  recover  possession  of  the  land  in  the 
said  writ  mentioned  [or  of  the  said  part  of  the  said  laud],  with  the 
appurtenances,  and  £        for  costs. 


No.  23. —  Writ  ofBepIevin. 

wnt  of    *      Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom  of 
Kepievin.  \  Great  Britain  and  ire]an(it  Queen,  Defender  of  the  Faith,  and 
so  forth  :  To  the  Sheriff  of  ,  greeting  :  We  com- 

mand you,  that  without  delay  you  cause  to  be  replevied  to 
A.B.  his  goods  and  chattels  (and  cattle),  to  wit,  which 

C.I),  took,  and  unjustly  detains,  as  it  is  said,  and  after  what 
manner  you  shall  have  executed  this  our  Writ  make  appear  to 
us  [or  to  our  Justices  or  Barons,  as  the  case  may  be]  at  the 
Queen's  Courts,  Dublin,  and  haye  there  this  our  Writ. 

Witness  the  seal  of  our  Superior  Courts  of  Common  Law 
hereunto  set  at  Dublin  the  day  of  in  the  year 

of  our  Lord  1851. 
Issued  by        of  No.  ,  Dublin,  attorney  for  said  A.B. 
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FORMS  OF  PLEADINGS. 

Statements  of  Causes  of  Action. 

On  Contracts. 

1.  Money  payable  by  the  defendant  to. the  plaintiff  for  Good* sold. 
[these  words,  money  payable,  &c.,  should  precede  statement  of 

causes  of  action  like  1  to  9,  but  need  only  be  inserted  in  the  first] 
goods  bargained  and  sold  by  the  plaintiff  to  the  defendant. 

2.  Work  done  and  materials  provided  by  the  plaintiff  for  work  and 
the  defendant  at  his  request.  material,,  * 

3.  Money  lent  fey  the  plaintiff  to  the  defendant.  Money lcnt- 

4.  Money  paid  by  the  plaintiff  for  the  defendant  at  his  Money  paid. 
request. 

5.  Money  received  by  the  defendant  for  the  use  of  the  ^fT1-0- 
plaintiff. 

6.  Money  found  to  be  due.  from  the  defendant  to  the  ^Jnt 
plaintiff  on  accounts  stated  between  them. 

7.  A  messuage  and  lands  sold  and  conveyed  by  the  plaintiff  JJ0*"1  eBtat* 
to  the  defendant. 

8.  The  defendant's  use,  by  the  plaintiff's  permission,  of  J^J^^0' 
messuages  and  lands  of  the  plaintiff.      ,  land. 

o.  The  hire  of  [as  the  case  may  be],  by  the  plaintiff  let  to  For  the  hire 
hire  to  the  defendant.  of  goodie. 

10.  That  the  defendant  on  the  day  of  a.  d.  ^g^^"5*  I 

by  his  promissory  note,  now  overdue,  promised  note.  " 

to  pay  to  the  plaintiff  £  two  months  after  date,  but  did 

not  pay  the  same. 

n.  That  one  A.,  on,  $c.  [date],  by  his  Promissory  Note,  ^SHu- 
now  over-due,  promised  to  pay  to  the  defendant,  or  order,  dorser  of 
£  [two]  months  after  date,  and  the  defendant  en-  note" 

dorsed  the  same  to  the  plaintiff,  and  the  said  note  was  duly 
presented  for  payment,  and  was  dishonoured,  whereof  the 
defendant  had  due  notice,  but  did  not  pay  the  same. 

12.  That  the  plaintiff,   on,   $c.    [date],  by  his  Eill  of  Jj5J*rac_ 
Exchange,  now  over-due,  directed  to  the  defendant,  required  ocptox  of  mil 
the  defendant  to  pay  to  the  plaintiff  £  two  months 

after  date,  and  the  defendant  accepted  the  said  bill,  but  did 
not  pay  the  same. 
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Payee 

drawer. 


Breach  of 
promise  of 
marriage. 


Warranty  of 
a  hone.. 


Upon  a  lease 
for  rent 


Upon  a  cove- 
nant to  re- 
pair. 


13.  That  the  defendant,  on,  $c.  [date'],  by  his  Bill  of 
Exchange  directed  to  A.,  required  A.  to  pay  to  the  plaintiff 
£  [two]  months  after  date,  and  the  said  bill  was 
duly  presented  for  acceptance,  and  was  dishonoured,  of 
which  the  defendant  had  due  notice,  but  did  not  pay  the 
same. 

14.  That  the  plaintiff  and  defendant  agreed  to  marry  one 
another,  and  a  reasonable  time  for  such  marriage  has  elapsed, 
and  the  plaintiff  has  always  been  ready  and  willing  to  marry 
the  defendant,  yet  the  defendant  has  neglected  and  refused  to 
marry  the  plaintiff. 

1 5.  That  the  defendant,  by  warranting  a  horse  to  be  then 
sound  and  quiet  to  ride,  sold  t&e  said  horse  to  the  plaintiff, 
yet  the  said  horse  was  not  then  sound  and  quiet  to  ride. 

16.  That  the  plaintiff  let  to  the  defendant  a  house,  No.  54, 
Baggot-street,  for  seven  years,  to  hold  from  the 

day  of  a.  d.  at  £  a  year, 

payable  quarterly,  of  which  rent  quarters  are  due 

and  unpaid. 

1 7.  That  the  plaintiff  by  deed  let  to  the  defendant  a  house, 
No.  40,  Great  Britain-street,  to  hold  for  seven  years  from  the 

day  of  a.  d.  ,  and  the  defendant  by 

the  said  deed  covenanted  with  the  plaintiff,  well  and  substan- 
tially, to  repair  the  said  house  during  the  said  term  [according 
to  the  covenant],  yet  the  said  house  was  during  the  said  term 
out  of  good  and  substantial  repair. 


Trespass  to 
laud. 


Assault,  bat- 
tery, and 
false  Im- 
prisonment 

Criminal  con- 
versation. 

Wrongful 
con  version  Of 
goods. 

Wrongful 
detention  of 
property. 


For  Wrongs  independent  of  Contract. 

18.  That  the  defendant  broke  and  entered  certain  land  of 
the  plaintiff,  called  the  "Big  Field,"  and  depastured  the 
same  with  cattle. 

19.  That  the  defendant  assaulted  and  beat  the  plaintiff, 
gave  him  into  custody  to  a  policeman,  and  caused  him  to  be 
imprisoned  in  a  police  office. 

20.  That  the  defendant  debauched  and  carnally  knew  the 
plaintiff's  wife. 

21.  That  the  defendant  converted  to  his  own  use  the 
plaintiff's  goods  ;  that  is  to  say,  household  furniture  [or  as 
the  case  may  be], 

22.  That  the  defendant  detained  from  the  plaintiff  his  title 
deeds  of  land  called  Belmont,  in  the  county  of  , 
that  is  to  say  [describe  the  deeds]. 
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23.  That  the  plaintiff  was  possessed  of  a  mill,  and  by  reason  Diverting 
thereof  was  entitled  to  the  flow  of  a  stream  for  working  the  SuT  from  a 
same ;  and  the  defendant,  by  cutting  the  bank  of  the  said 
stream,  diverted  the  water  thereof  away  from  the  said  mill. 

24.  That  the  plaintiff  was  the  first  and  true  inventor  of  a  infringement 
certain  new  manufacture,  that  is  to  say,  of  "certain  improve-  °  apaum  * 
ments  in  the  manufacture  of  sulphuric  acid,"  and  thereupon 

Her  Majesty  Queen  Victoria,  by  Letters  Patent  under  the 
Great  Seal  of  England,  granted  the  plaintiff  the  sole  privilege 
to  make,  use,  exercise,  and  vend  the  said  invention  within 
Ireland,  for  the  term  of  fourteen  years,  from  the 
day  of  a.d.      *  ,  subject  to  a  condition  that 

the  plaintiff  should,  within  £ix  calendar  months  next  after 
the  date  of  the  said  Letters  Patent,  cause  to  be  enrolled  in 
the  High  Court  of  Chancery  an  instrument  in  writing  under 
his  hand  and  seal,  particularly  describing  and  ascertaining 
the  nature  of  his  said  invention,  and  in  what  manner  the  same 
was  to  be  and  might  be  performed,  and  the  plaintiff  did, 
within  the  time  prescribed,  fulfil  the  said  condition,  and  the 
defendant  during  the  said  term  did  infringe  the  said  patent 
right. 

25.  That  the  defendant  falsely  and  maliciously  spoke  and 
published  of  the  plaintiff  the  words  following,  that  is  to  say, 
"  he  is  a  thief  ;" 

\If  there  be  any  special  damage,  here  state  it  with  such 
reasonable  particularity  as  to  give  notice  to  the  defendant 
0/ the  peculiar  injury  complained  of ;  for  instance^] 

Whereby  the  plaintiff  lost  his  situation  as  gamekeeper  in  the 

employ  of  A, 

26.  That  the  defendant  falsely  and  maliciously  printed  and 
published  of  the  plaintiff,  in  a  newspaper  called  **  ," 
the  words  following  ;  that  is  to  say,  "  he  is  a  regular  prover 
under  bankruptcies,''  the  defendant  meaning  thereby  that 
the  plaintiff  had  proved,  and  was  in  the  habit  of  proving, 
fictitious  debts  against  the  estates  of  bankrupts,  with  the 
knowledge  that  such  debts  were  fictitious. 


Defamation 
of  character. 


Pleas  in  actions  on  contracts. 


Denial  oC 

Ul-IH . 


27.  That  he  never  was  lent  the  money  as  alleged. 

28.  That  he  did  not  accept  the  bill  as  alleged. 

29.  That  he  never  executed  the  alleged  deed.  deed. 

30.  That  the  alleged  cause  of  action  did  not  accrue  within  statute  of 

*  •  -  Limitations. 

T 
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six  years  [state  the  period  of  limitation  applicable  to  the  easel 
before  this  suit. 

Payment.  31.  That   before  action   he   satisfied  and   discharged  the 

plaintiff's  claim  by- payment  of  the  said  sum  of  £50,  in  the 
time  and  manner  herein  endorsed. 

set-off.  32.  That  the  plaintiff  at  the  commencement  of  the  suit  was, 

and  still  is,  indebted  to  the  defendant  in  an  amount  equal  to 
the  plaintiff's  claim,  for  [here  state  the  cause  of  set- off  as  in  a 
summons  and  plaint*  see  forms,  ante'],  which  amount  the 
defendant  is  willing  to  set-off  against  the  plaintiffs  claim. 

RoicMe.  33.  That  after  the  alleged  claim  accrued,  and  before  this 

suit,  the  plaintiff  by  deed  released  the  defendant  therefrom. 

Pleas  in  actions  for  tvrongs  independent  of  contract. 
-not  guilty.        34.  That  he  did  not  assault  the  plaintiff  as  alleged. 

and         35-  That  he  did  what  is  complained  of  by  the  plaintiff's 

licence.  leave* 

self-defence.  36.  That  the  plaintiff  first  assaulted  the  defendant,  who 
thereupon  necessarily  committed  the  alleged  assault  in  his 
own  defence.* 


SCHEDULE  D. 


LAW  FUND  DUTIES  ON  PROCEEDINGS  UNDER  FOREGOING 

£    s.    d. 

Attested  copy  of  any  pleading,  judgment,  affidavit,  &c,  &c, 

per  folio  of  72  words 004 

Copy  of  any  rule       , 020 

Rule  or  order  of  every  description 020 

Summons  and  plaint,   defences,    demurrers,  consents  for 

judgment,  and  other  pleadings       •         •     .    •         •         .020 

W  rits  of  subpoena,  execution,  and  all  other  writs  whatsoever  020 

Abstract  for  Nisi  Prius o  10     o 

Report  of  Master o  10     o 

•  See  Deny*  y.  Byti*%  7 1*.  0,  L.  R.  302,  referred  to,  ante,  p.  53. 
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£     8.     d. 
Requisition  to  enter  judgment,  whether  final  or  interlocutory, 
on  cognovit  or  otherwise,  except  a  final  judgment  where 
interlocutory  judgment  has  been  already  entered,  .     o   10     o 

Summons  to  tax  costs 020 

Requisition  to  tax  costs  not  exceeding  £20 
Requisition  to  tax  costs  not  exceeding  £50 
Requisition  to  tax  costs  not  exceeding  £100 
Requisition  to  tax  costs  exceeding  £100    • 

General  exemption  from  the  foregoing  duties  in  respect  of  all  pro- 
ceedings on  behalf  of  paupers  admitted  to  sue  or  defend  in 
formd  pauperis. 


020 
050 
o  10  o 
100 


SCHEDULE  E. 


TABLE  OF  COSTS  OF  PROCEEDINGS  UNDER  THE  FORE- 
GOING ACT. 

No.  1. — Costs  of  Writ  issued  and  served  where  Debt  is  settled  within  six 
days  after  service. 

£    s.    d. 

Letter  for  payment  (when  sent) 034 

Instructions  to  proceed 068 

Summons  and  plaint,  with  particulars,  not  less  than  .         .0126 

Stamp  duty  and  parchment 023 

Copy  for  service 010 

Service  (if  in  Dublin) 050 

1   10    9 
In  country  cases,  expense  of  service  to  be  allowed 

according  to  the  discretion  of  the  taxing  officer. 
Costs  of  affidavit  of  service,  and  to  verify,  to  be  added, 

if  debt  is  not  settled  within  six  days  after  service. 
In  cases  in  which  it  shall  appear  to  the  taxing  officer  to 
be  proper  that  the  plaint  shall  be  settled  by  counsel, 
'  the  same  may  be  allowed  for  as  follows: — 
Instructions  to  counsel  to  settle,  is.  per  folio,  say  six  folios    060 

Fee  to  counsel,  not  less  than 0106 

Attendance  on  counsel .068 

£2  13  11 

T  2 
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No.  2.—  Defendants  Costs  on  Rule  for  Non-pros. 

£    s. 

Instructions  to  defend       .....••     °     6 

Term  fee °    6 

Search  for  summons  and  plaint  .         .         .         .         •     °     3 

Drawing  and  engrossing  affidavit  of  service         .         .         .04 

Stampduty °     2 

Kule  to  file  same,  entry  of °     3 

Stamp  duty  on  rule °     2 

Like  on  copy °     2 

Copy  and  service       .         .         -  •         •         .02 

Drawing  and  engrossing  affidavit  of  service        .         .         .04 

Stampduty °     2 

Sig^g     . °     2 

Fee  on  execution w  *  * 

Stampduty °     2 

Parchment ..00 

Attendance  with  writ °     3 


d. 
8 
8 

4 
o 
o 

4 
o 
o 
o 
o 
o 
6 
6 
o 
3 
4 


£2  18     7 


No.  3.— Costs  of  Judgment  by  Default. 

£  s. 

Letter  for  payment °  3 

Instructions  to  proceed ° 

Summons  and  plaint,  fee  on °  I2 

Stamp  duty  and  parchment °  2 

Copy  for  service °  l 

Service  (if  in  Dublin) °  5 

Affidavit  of  service °  4 

Stampduty °  * 

Swearing 

Signing  by  attorney " 

Swearing  affidavit  to  verify °  ° 

Term  fee 

Search  for  defence 3 

Fee  on  marking  judgment °  3 

Engrossing  certificate  of  parties o  2 

Signing  and  parchment *  2 
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4 
8 
6 

3 
o 
o 
o 
o 
6 
6 
6 
8 
4 

4 
6 
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£    s.  d 
Fee  on  execution       .        .         .         ..         .        .        .0126 

Stamp  duty  and  parchment 023 

Attendance  with  writ 034 

Taxation  of  costs 050 

Stamp  duty  on  requisition 020 


£4     4 


No.  4. — Costs  of  Trial  at  Kisi  Piius  and  Judgment  on  Postea. . 

£  s.   d. 

Letter  for  payment 034 

Instructions  to  proceed 068 

Writ  of  summons  and  plaint o  12     6 

Stamp  duty  and  parchment 023 

Copy  for  service 010 

Service  (if  in  Dublin) 050 

Instructions  to  counsel  to  settle  plaint,  is.  per  folio,  say 

10  folios 0100 

Fee  to  counsel .         .0106 

Attendance  on  counsel 068 

Term  fee 068 

Copy  defence  for  counsel 010 

Draft  case  to  advise  proofs         ...... 

Fee  to  counsel 220 

Attending  him 068 

Notice  of  trial,  copy,  and  service    • 060 

Attending  sheriff  for  panel 034 

Paid  for  panel 010 

Draft  abstract  of  record 050 

Copy  for  service 010 

Notice  therewith,  copy,  and  service 060 

Engrossing  abstract  and  parchment 036 

Stamp  duty      •         •         .         .         .         .         .         .         .0100 

Attending  registrar  with  abstract 034 

Draft  brief  of  trial,  at  3*.  +d.  per  sheet      .... 

Two  copies  thereof  for  counsel 

Two  copies  of  notice  of  trial  to  annex         .  .         .020 

Paid  fee  to  senior  counsel 

Like  to  junior  counsel        .        • 
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£    s.  d. 

Attending  counsel  with  briefs 068 

Fee  on  subpoena  ad  testificandum 040 

Stamp  duty  and  parchment 023 

Four  copies  for  service 040 

Paid  services  and  viaticum 

Attendance  on  record  (if  in  Dublin)  .         .         ,         .         .220 

Term  fee 068 

Fee  on  marking  judgment 034 

Stamp  duty 0100 

Certificate  of  parties  names 026 

Signing  and  parchment 029 

Fee  on  execution 0126 

Stamp  duty  and  parchment 023 

Attendance  with  writ 034 

Drawing  bills  of  costs,  at  is.  per  page        .... 

Two  copies  at  6d.  per 

Service  of  costs 010 

Requisition  to  tax  (under  £50) 050 

Attendance  to  lodge 034 

Attending  to  tax 068 

Summons,  &c 034 

Stamp  duty 020 

Certificate 001 


N.B. — The  taxing  officer  shall  be  at  liberty  to  allow  for  a  third 
counsel  in  special  cases  where  the  number  of  witnesses,  or  other  special 
circumstances  render  it  advisable ;  also  to  allow  a  foe  for  settling  a 
defence  demurrer,  and  other  pleadings,  and  abstract  of  issues  for  Nisi 
Prius,  when  necessary. 
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COMMON  LAW  PROCEDURE  AMENDMENT  ACT 

(IRELAND),  1856- 
19  &  20   VICT.    Cap.    102. 


An  Act  to  further  amend  the  Procedure  in  and  to  enlarge  the 
Jurisdiction  of  the  Superior  Courts  of  Common  Law  in 
Ireland.  [29th  July,  1856.] 

BE  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  parliament 
assembled,  and  by  the  authority  of  the  same  as  follows : — 

1.  This  Act  may  be  cited  for  all  purposes  as  the  "  Common  9i^ori  tit1^- 
Law  Procedure  Amendment  Act  (Ireland),  1856." 

2.  This  Act  and  "The  Common  Law  Procedure  Amend-  i6&nvict. 
mentAct  (Ireland),  1853,"  shall  be  incorporated  and  con-  porated™0*" 
strued  together  as  one  Act. 

3.  The  Act  of  the  eighteenth  and  nineteenth  Victoria, 
chapter  seven,  and  so  much  of  section  one  hundred  and 
three  of  "The  Common  Law  Procedure  Act,  1854,"  as  pro- 
vides that  the  enactments  in  the  said  section  enumerated  shall 
apply  and  extend  to  every  Court  of  civil  judicature  in  Ire- 
land, are  hereby  repealed;  provided  that  such  repeal  shall 
not  affect  anything  duly  done  or  any  liability  accruing  before 
the  commencement  of  this  Act,  or  any  penalty,  forfeiture,  or 
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18  &  19  Vict 
c.  7,  and  so 
much  of 
section  103 
of  17  &  16 
Tict.  c.  125, 
as  relates  to 
Ireland,  re- 
pealed. 
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other  punishment  incurred  or  to  be  incurred  in  respect  of 
any  offence  committed  before  the  commencement  of  this  Act, 
or  anythiug  required  to  be  done  or  which  may  hereafter  be- 
come necessary  to  be  done  to  support  or  continue  any  pro- 
ceeding taken  before  the  commencement  of  this  Act. 

Court  or  4.  The  parties  to  any  cause  may,  by  consent  in  writing, 

bywn»cnt'  8ignud  by  them  or  their  attorneys,  as  the  case  may  be, 
of  parties,  leave  the  decision  of  any  issue  of  fact  to  the  Court, 
oPfact5!?^  provided  that  the  Court,  or  a  Judge,  shall,  in  their  or  his 
lisTs^x  °*  discretion,  think  fit  to  allow  such  trial,  or  provided  the 
Judges  of  the  Superior  Courts  of  Law  at  Dublin  shall, 
in  pursuance  of  the  power  in  "The  Common  Law  Procedure 
Amendment  Act  (Ireland),  1853,"  contained,  make  any  gene- 
ral rule  or  order  dispensing  with  such  allowance,  either  in 
all  cases  or  any  particular  class  or  classes  of  cases  to  be  de- 
fined in  such  rule  or  order;  and  such  issue  of  fact  may  there- 
upon be  tried  and  determined,  and  damages  assessed  where 
necessary,  in  open  Court,  either  in  term  or  vacation,  by  any 
Judge  who  might  otherwise  have  presided  at  the  trial  thereof 
by  jury,  either  with  or  without  the  assistance  of  any  other 
Judge  or  Judges  of  the  same  Court,  or  included  in  the  same 
commission  at  the  Assizes ;  and  the  verdict  of  such  Judge  or 
Judges  shall  be  of  the  same  effect  as  the  verdict  of  a  jury, 
save  that  it  shall  not  be  questioned  upon  the  ground  of  being 
against  the  weight  of  evidence;  and  the  proceedings  upon 
arid  after  such  trial,  as  to  the  power  of  the  Court  or  Judge, 
the  evidence,  and  otherwise,  shall  be  the  same  as  in  the  case 
of  trial  by  jury  (0). 

Trial  by  a  (a)  The  power  given  by  this  section  to  the  parties  to  leave  the  decision  of 

Judge.  an  jggue  0f  fact  to  the  Judge  in  place  of  to  a  jury,  has  been  rarely  acted  upon. 

Where  a  cause  was  tried  at  the  assizes  before  a  Judge  without  a  jury,  but 
there  was  no  consent  in  writing  and  no  rule  drawn  up,  the  Court  refused  10 
set  aside  the  verdict  {Andrews  v.  Elliott,  5  El.  &  Bl.  502).  In  the  same 
case  it  was  held,  that  a  Commissioner  of  assize  is  a  Judge  within  the  mean- 
ing of  the  section. 

Two  Judges  r  it  shall  be  lawful  for  any  one  of  the  Judges  of  any 
the  same  of  the  superior  Courts  at  Dublin,  at  the  request  ot  the  Lord 
rflSi2ttriil  Chief  Justice,  the  Chief  Justice  of  the  Common  Pleas,  or  Lord 
She  dsameln  Chief  Baron,  to  try  the  causes  entered  for  trial  at  Nisi  Prius 
Court.  17  &    in  Dublin  in  any  of  the  Courts,  on  the  same  days  on  which 
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the  said  Lord  Chief  Justice,  the  Chief  Justice  of  the  Common  jsvkt  c 

Pleas,  or  Lord  Chief  Baron,  or  any  other  Judge  of  the  same 

Court,  shall  be  sitting  to  try  causes  in  Dublin,  bo  that  the 

trial  of  two  causes  may  be  proceeded  with  at  the  same  time; 

and  all  jurors,  witnesses,  and  other  persons  who  may  have 

be  en  summoned  or  required  to  attend  at  or  for  the  trial  of  any 

cause  before  the  said  Lord  Chief  Justice,  the  Chief  Justice  of 

the  Common  Pleas,  or  Lord  Chief  Baron,  as  the  case  may  be, 

shall  give  their  attendance  at  and  for  the  trial  thereof  before 

such  other  Judge  as  may  be  sitting  to  try  the  same  by  virtue 

of  this  Act ;  and  it  shall  be  lawful  for  the  registrars  and  other  Power  to 

officers  of  the  Lord  Chief  Justice,  the  Chief  Justice  of  the  1^™^*° 

Common  Pleas,  or  Lord  Chief  Baron,  as  the  case  may  be,  to  g™'™^ 

appoint  from  time  to  time  fit  and  proper  persons,  to  be  approved  second 

by  the  said  Lord  Chief  Justice,  the  Chief  Justice  of  the  Com-  Jud|fe' 

mon  Pleas,  or  Lord  Chief  Baron,  to  attend  for  them  and  on 

their  behalf  respectively  before  such  Judge;  and  the  trial  of 

every  cause  which  shail  be  so  had  by  virtue  of  this  Act  shall, 

if  necessary,  be  entered  of  record,  as  having  been  had  before 

the  Judge  by  whom  such  cause  in  fact  was  tried. 

VI.  If  it  be  made  appear,  at  any  time  after  the  issuing  of  cSS?<Jr° 
the  writ,  to  the  satisfaction  of  the  Court  or  a  Judge,  upon  the  Jud.l?e«tnlJj;n 
application  of  either  party,  that  the  matter  in  dispute  consists  Street0"* 
wholly  or  in  part  of  matters  of  mere  account  which  cannot  ^forTm™. 
conveniently  be  tried  in  the  ordinary  way,  it  shall  be  lawful  n&isvi/t. 
for  such  Court  or  Judge,  upon  such  application,  if  they  or  he 
think  fit,  to  decide  such  matter  in  a  summary  manner,  or  fr? 
order  that  such  matter,  either  wholly  or  in  part,  be  referred 
to  an  arbitrator  appointed  by  the  parties,  or  to  the  Master  of 
the  Court,  or,  in  country  causes,  to  the  Assistant-Barrister 
of  any  county  or  riding,  upon  such  terms,  as  to  costs  and 
otherwise,  as  such  Court  or  Judge  shall  think  reasonable;  and 
the  decision  or  order  of  such  Court  or  Judge,  or  the  award  or 
certificate  of  such  referee,  shall  be  enforceable  by  the  same 
process  as  the  finding  of  a  jury  upon  the  matter  referred  (b). 

(b)  This  and  the  following  sections  relate  to  arbitrations.  As  to  the  nature 
of  arbitrations  in  general  and  the  changes  introduced  by  the  present  Act,  see 
sect.  14,  pott,  note  (A). 

The  present  section  has  introduced  a  very  considerable  change  in  the  law    Compulsory 
of  arbitration.     Formerly  it  was  necessary  in  every  case  of  arbitration  that 
the  submission  should  be  bv  consent,  and  in  no  case  could  there  be  a  compnl- 
•ory  referenced    However,  now'the  Court  or  Judge  may  direct  a  compulsory 


282 


Common  Law  Procedure  Act,  1856. 


When 
reference 
may  be 


Matter  of 
account. 


Proceedings 
before  Mas- 
ter. 


Amending  or 
netting  aside 
awaid. 


Costa. 


reference  in  all  cases  falling  within  the  present  section.  The  power  cannot, 
strictly  speaking,  be  exercised  at  Nisi  Prius  (Robson  v. Lees.  6  H.  &  N.  258; 
Jefferyes  v.Zovell,  19  W.  R.  408);  but  in  practice  cases  are  referred  at  the 
trial,  inasmuch  as  the  Judge  may  adjourn  the  trial  and  make  an  order  i* 
camerd  referring  the  cause  ( Murray  v.  Sunderland  Dock  Co.,  iF.&F.  179; 
Jones  v.  Beaumont,  ib.  336) ;  see  however,  Jefferyes  v.  Lovtll,  ubi  supra. 

The  statute,  as  will  be  observed,  authorizes  a  compulsory  reference  when- 
ever the  matter  in  dispute  consists  wholly  or  in  part  of  matter  of  mere  account. 
The  mere  fact  that  some  one  item  in  the  account  between  the  parties  may 
involve  a  charge  of  fraud  does  not  oust  the  jurisdiction  (Imhoffv.  Sutton, 
L.  R.  2  C.  P.  406) ;  and  where  in  an  action  ou  an  attorney's  bill  there  was 
a  dispute  as  to  items,  and  also  a  defence  on  the  ground  of  negligence,  the 
Court  refused  to  disturb  an  order  made  by  a  Judge  referring  the  cause  (Reece 
v.  Chaffers,  1 1  W.  R.  307).  Where  there  was  a  set  off  to  an  attorney's  bill 
and  the  question  of  retainer  might  arise  on  many  of  the  items,  it  was  held 
that  the  cause  involved  matter  of  account  which  could  not  be  conveniently 
tried,  and  therefore  that  it  should  be  referred  (Goodred  v.  Seale,  2  F.  &  K. 
382,  and  see  Biakeney  v.  Palmer,  1 1  Ir.  Jur.  N.  S.  135).  So  also  an  action 
for  dilapidations  may  be  referred  (Amgell  v.  Felgate,  7  H.  &  N.  396  ;  Cum- 
mings  v.  Birkett,  3  H.  &  N.  156) ;  and  see  further,  Trickett  v.  Green, 
1  H.  &  R.  63;  Browne  v. Emerson,  17  C  B.  361 ;  Credin  v.  Credin,  3  Ir. 
Jur.  N.  8.  252  j  Clark  v.  Ware,  17  L.  T.  N.  S.  144.  On  the  other  hand 
when  the  main  question  between  the  parties  is  one  falling  properly  within  the 
province  of  a  jury,  as  for  instance  a  question  of  liability  or  of  fraud,  it  will  be 
grounds  for  refusing  a  compulsory  reference  under  this  section ;  {Brown  v. 
Girard,  19  L.  T.  N.  S.  324;  Prior  v.Perry,  2  Ir.  Jur.  N.  S.  422  ;  M'Don- 
nellv.  Jameson,  to.  100 ;  Orphan  School  v.  Henley,  27  L.  J.  Ex.  426) ;  and 
see  Pellatt  v.  Mark  wick,  3  C.  B.  N.  S.  760  ;  Rushforth  v.  Midland  Great 
Western  Railway  Company,  1 1  Ir.  Jur.  N.  S.  245. 

When  a  reference  is  made  to  the  Master  he  must  proceed  with  the  inquiry, 
although  a  question  of  fraud  should  incidentally  arise  before  him  (InsuU  v. 
Moojen,  3  C.  B.  N.  S.  359).  In  such  cases  the  course  to  be  adopted  by  the 
party  is  to  apply  to  the  Court  to  rescind  the  order  of  reference  {Clark  v. 
Ware,  17  L.  T.  N.  S.  144).  The  Master,  if  required  by  either  of  the  par- 
ties, must  make  up  a  report  as  prescribed  by  the  159th  G.  0.,  1854  (J)e 
Freyne  v.  French,  Ir.  R.  1  C.  L.  31 1). 

When  an  action  is  compulsorily  referred  it  still  remains  in  the  Court  in 
which  it  was  brought.  The  Court  may  therefore,  if  necessary,  amend  the 
particulars  of  demand  before  the  making  of  the  award  {Gibbs  v. Knightly,  2 
H.  &  N.  34).  So  also  it  may  set  aside  the  award  made  by  the  referee  when 
the  circumstances  warrant  such  a  course  (  Watson  v.  Bennett,  5  H.  &  N.  83 1 ). 
As  to  sending  the  cause  back  to  be  reconsidered  by  the  referee  see  Bagga- 
lay  v.  Borthwick,  10C.  B.  N.  S.  61 ;  War  dell  v.  Hopkins,  1 1  Ir.  Jur.  N.  S. 
212.  As  to  appealing  against  a  ruling  of  the  Master  see  De  Freyne  v. 
French,  ubi  supra. 

An  arbitrator  upon  a  compulsory  reference  has  no  power  over  the  costs 
either  of  the  cause,  reference,  or  award,  unless  the  rule  or  order  appointing 
him  gives  it  to  him,  and  where  the  rule  is  silent  the  successful  party  is  not  en- 
titled to  costs  {Bell  v.  Postlethwaite,  5  El.  &  BL  695) ;  and  see  further  as  to 
the  question  of  costs  on  sncha  reference,  p.  297,  post;  and  as  to  amending  an 
inadvertent  omission  to  provide  for  costs  in  the  order  of  reference  see  Bell 
v.  Postelthwaite,  ubi  supra. 
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7.  If  it  shall  appear  to  the  Court  or  a  Judge  that  the  Special 
allowance  or  disallowance  of  any  particular  item  or  items  in  SJjJuojui 
such  account  depends  upon  a  question  of  law  fit  to  be  decided  question  of 
by  the  Court,  or  upon  a  question  of  fact  fit  to  be  decided  by  17  &  is  vict. 
a  jury,  or  by  a  Judge,  upon  the  consent  of  both  parties,  as  c- m> s- 4- 
hereinbefore  provided,  it  shall  be  lawful  for  such  Court  or 

Judge  to  direct  a  case  to  ^e  stated,  or  an  issue  or  issues  to  be 
tried ;  and  the  decision/of  the  Court  upon  such  case,  and  the 
finding  of  the  jury  or  Judge  upon  such  issue  or  issues,  shall 
be  taken  and  acted  upon  by  the  arbitrator,  master,  or  assis- 
tant-barrister, as  the  case  may  be,  as  conclusive. 

8.  It  shall  be  lawful  for  the  arbitrator,  master,  or  assistant-  Arbitrator 
barrister,  upon  any  compulsory  reference  under  this  Act,  or  SecUii  case. 
upon  any  reference  by  consent  of  parties  where  the  submis-  "  *18Tict- 

•         •  t       ■      /  t  ji  p  e  Ai_  .         C.  125,  B.  5. 

sionigjar  may  be  made  a  rule  or  order  of  any  of  the  superior 
Courts  of  Law  or  Equity  at  Dublin,  if  he  shall  think  fit,  and     £    - 
if  it  is  not  provided  to  the  contrary,  to  state  his  award,  as  to 
the  whole  or  any  part  thereof,  in  the  form  of  a  special  case        ,{*)  J  > 
for  the  opinion  of  the  Court,  and  when  an  action  is  referred,       f 
judgment,  if  so  ordered,  may  be  entered  according  to  the 
opinion  of  the  Court  (c). 

(c)  As  to  bringing  error  on  a  special  case  so  stated,  see  sect.  38,  pott.         Error. 

9.  If  upon  the  trial  of  any  issue  of  fact  by  a  Judge  under  p0xrerto 
this  Act  it  shall  appear  to  the  Judge  that  the  questions  arising  ***&  to 
thereon  involve  matter  of  account  which  cannot  conveniently  tration  at 
be  tried  before  him,  it  shall  be  lawful  for  him,  on  the  appli-  ^S^LSSi9 
cation  of  either  party,  to  order  that  such  matter  of  account  of  fact  left 
be  referred  to  an  arbitrator  appointed  by  the  parties,  or  to  SoS'n&'is 
the  master  of  the  Court,  or,  in  country  causes,  to  the  assis-  Vict,  c.  125, 
tant-barrister  of  any  county,  or  riding,  upon  such  terms,  as 

to  costs  and  otherwise,  as  such  Judge  shall  think  reasonable ; 
and  the  award  or  certificate  of  such  referee  shall  have  the  same 
effect  as  herein- before  provided  as  to  the  award  or  certificate 
of  a  referee  before  trial ;  and  it  shall  be  competent  for  the 
Judge  to  proceed  to  try  and  dispose  of  any  other  matters  in 
question,  not  referred,  in  like  manner  as  if  no  reference  had 
been  made  (cc). 

(<?c)  The  powers  conferred  by  this  section  cannot  be  exercised  by  a  Judge  Where 
Bitting  at  Niti  PHu*,  (Jefferies  v.  Lotell,  19  W.  R.  408).  SSeabir^- 
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10. 


-  The  proceedings  upon  any  such  arbitration  or  refer- 
power  of  cnce  as  aforesaid  shall,  except  otherwise  directed  hereby  or 
sucharbitra-  by  the  submission  or  document  authorizing  the  reference,  be 

tor.  17  &  18        J     ,  .  .      ...  ,        ,  .  °.  .       '       , 

Vict.  c.  125,    conducted  in  like  manner,  and  subject  to  the  same  rules  and 
8- 7-  enactments,  as  to  the  power  of  the  arbitrator,  master  of  the 

Court,  or  assistant- barrister,  and  of  the  Court,  the  attendance 
of  witnesses,  the  production  of  documents,  enforcing  or  set- 
ting aside  the  award,  and  otherwise,  as  upon  a  reference  made 
by  consent  under  a  rule  of  Court  or  Judge's  order  (rf). 


(</)  As  to  compelling  the  attendance  of  witnesses  before  arbitrators,  and 
administering  oaths,  see  3  &  4  Vict  c  105,  ss.  63,  64 ;  and  14  &  15  Vict, 
c.  99.  8.  1 6,  post,  in  the  Appendix.  See  as  to  the  construction  of  this  section 
{Re  Route  v.  Meier,  19  W.  R.  438). 


Power  to 
Judge  to 
send  back 
matters  for 
re-considor- 
ation  to  ar- 
bitrator. 17 
18  Vict.  c. 
125,  s.  8. 


1 1.  In  the  case  of  any  such  arbitration  or  reference  as  afore- 
said, the  Court  or  a  Judge  shall  have  power  at  any  time,  and 
from  time  to  time,  to  remit  the  matters  referred,  oranyor  either 
of  them,  to  the  re-consideration  and  re- determination  of  the 
said  arbitrator  or  referee,  upon  such  terms,  as  to  costs 
and  otherwise,  as  to  the  said  XJourt  or  Judge  may  seem 
proper  (*). 

Sending  M  The  power  of  the  Court  to  remit  a  case  to  the  arbitrator  under  this 

back  case        section  is  not  confined  to  compulsory  arbitration,  but  may  be  exercised  in  all 
to  arbitrator,  cases  where  the  submission  may  be  made  a  rule  of  Court.     See  sect.  8,  ante, 
and  Re  Morris,  6  E.  &  B.  383. 

The  powers  conferred  by  this  section  have  introduced  a  very  considerable 
change  in  the  law  of  arbitration.  Formerly  the  rule  was,  that  when  once 
the  arbitrator  had  made  his  award  he  vr&s  functus  officio,  and  if  the  award 
so  made  was  bad,  the  arbitrator  had  no  power  to  amend  the  defect,  and  in 
consequence  the  proceedings  became  abortive.  However,  now  under  the 
above  section,  the  Court  has  power  at  any  time  to  remit  the  matters  referred 
to  the  arbitrator,  provided  the  submission  may  be  made  a  rule  of  Court  (as 
to  which,  see  sect.  20,  post),  and  by  that  means  an  award  which  is  defective 
in  consequence  of  some  omission  or  oversight  may  be  amended.  The  Court, 
however,  is  not  authorized  under  this  section  to  send  back  an  award  for  re- 
consideration on  any  ground,  except  such  as  before  the  Statute  would  have 
warranted  it  in  setting  it  aside,  or  treating  it  as  a  nullity  {Miller  v.  Bowyers, 
3I&J.  66). 
must  I"  order  that  an  award  may  be  good,  the  arbitrator  must  pursue  strictly 
in  4  the  authority  given  to  him.  The  award  must  therefore  be  certain  and  free 
J*  I  from  ambiguity,  and  it  must  also  be  conclusive,  i.  e.  it  must  finally  settle  all( 
'  the  matters  referred.  Thus,  an  award  directing  that  A.  or  B.  shall  do  a 
*.  particular  act  is  bad  for  uncertainty  {Lawrence  v.  Hodgson,  1  T.  &  J.  16). 
J  Where  an  award  directed  that  certain  sums  of  money  should  be  paid  by  one 
1  of  the  parties  to  the  other,  and  that  the  former  should  secure  the  payment 
by  his  bond  and  warrant  of  attorney,  and  further  that  the  warrant  should  be 


Award  must, 
be  cortain 
and  final. 
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lodged  with  the  arbitrators,  and  that  judgment  should  not  be  entered  without 
their  consent,  it  was  held  that  the  award  was  not  final  and  was  therefore  bad 
(Lindsay  v.  Lindsay,  n  Ir.  C.  L.  R.  311) ;  and  see  further  as  to  when  an 
award  is  final  M'Cabe  v.  Grey,  13  Ir.  L.  R.  343 ;  Greene  v.  Bracken,  2 
Ir.  C.  L.  R.  176.  An  award  is  not  bad  for  not  deciding  several  items  sepa- 
rately, unless  either  they  were  referred  separately  in  form,  or  it  clearly  appears 
from  the  reference  that  the  parties  intended  that  they  should  be  separately 
decided  (Whitworth  v. Hulse,  L.  R.  1  Ex.  251);  and  see  Richard*  v. 
Browne,  9  Ir.  C.  L.  R.  199.  An  award  will  not  be  bad  for  want  of  finality 
if  it  directs  the  payment  of  a  sum  of  money  which  has  not  been  ascertained, 
but  the  amount  of  which  is  ascertainable  ( Gower  v.  Donovan,  1  Jebb  & 
Sym.  364 ;  WiUon  v.  Doolan,  5  Ir.  Jur.  O.  S.  1 35).  The  arbitrator  should 
not  take  upon  himself  to  include  in  the  award  a  matter  not  agreed  to  be  re- 
ferred. If,  however,  he  does,  the  award  will  not  be  bad,  provided  the  por- 
tion of  it,  in  respect  of  which  the  arbitrator  has  exceeded  his  authority,  may 
be  rejected  as  surplusage  {Wilton  v.  Doolan,  5  Ir.  Jur.  0.  8.  135).  Where, 
however,  it  cannot  be  so  rejected,  as  for  instance  where  the  rejection  of  it 
would  alter  the  meaning  of  the  remaining  parts  of  the  award,  the  award  will 
be  bad  (Hawkyard  v.  Stock*,  2  D.  &  L.  937  ;  Lindsay  v.  Lindsay,  1 1  Ir. 
C.  L.  R.311). 

In  all  such  cases  the  Court  has  now  got  power  under  the  present  section  powor  to 
to  remit  the  matter  to  the  arbitrator  for  amendment,  and  the  jurisdiction  of  remit  cannot 
the  Court  may  be  exercised  at  any  time,  and  cannot  be  ousted  by  inserting  do  ousted  by 
a  prohibitory  clause  in  the  consent  (Coleman  v.  Cork  and  Youghal  Railway  a«reement- 
Co.,  13  Ir.  C.  L.  R.  368).     Where,  therefore,  the  award  is  defective  incon- 
sequence of  some  error  involving  no  misconduct  in  the  arbitrators  or  sub- 
'  stantial  injustice  to  the  parties,  it  will  as  a  general  rule  be  sent  back  to  the 
arbitrators  (Anning  v.  Hartley,  27  L.  J.  Ex.  145 ;  Davie*  v.  Pratt,  17  C.  B. 
183).     Where,  however,  the  award  is  not  void  upon  the  face  of  it,  it  will  Where  arbi- 
not  be  sent  back  upon  affidavits  showing  that  the  arbitrator  has  wrongly  trator  has 
decided  a  point  of  law,  or  for  an  alleged  mistake  not  manifest  or  apparent  ^tonSy 
upon  the  face  of  it,  or  admitted  by  any  affidavit  or  statement  of  the  arbitra- 
tor (Fuller  v.Fenwiek,  3  C.  B.  705;   Lockwood  v.  Smith,  10  W.  R.  268  ; 
Cleary  v.  Cleary,  10  Ir.  C.  L.  R.  329 ;   Godfrey  v.  Broderich,   14  Ir.  C.  L. 
R.  Ap.  33  ;  Wardell  v.  Hopkins,  11  Ir.  Jur.  N.  S.  212).     Where,  however, 
it  is  admitted  by  the  parties,  or  by  the  arbitrator,  or  is  otherwise  evident 
that  the  arbitrator  has  committed  a  mistake,  the  Court  will  remit  the  award 
(Flynn  v.  Robertson,  L.  R.  4  C.  P.  314 ;  Mills  v.  Bowyers,  3  K.  k  J.  66  ; 
JBurnard  v.  Wainwright,  1  L.  M.  &  P.  455 ;  and  see  Harland  v.  Corpora' 
Hon  of  Newcastle,  L.  R.  5  Q.  B.  47  ;  Re  Dare  Valley  Railway  Co.,   L.  R. 
6  Eq.  429).     In  all  such  cases  it  should  be  remembered  that  if  the  arbitrator 
has  pursued  his  authority,  and  the  award  is  regular  upon  the  face  of  it,  it 
may  be  enforced  as  it  stands,  but  where  it  is  defective  upon  the  face  of  it, 
it  is  a  nullity  and  cannot  be  enforced  unless  amended. 

12.  All  applications  to  set  aside  any  award  made  on  a  com-  Applications 
pulsory  reference  under  this  Act,  shall  and  may  be  made  uitTawinj0 
within  the  first  seven  days  of  the  term  next  following  the  J7 &* \y$ct' 
publication  of  the  award  to  the  parties,  whether  made  in 
vacation  or  term  ;  and  if  no  such  application  is  made,  or  if  no 
rule  is  granted  thereon,  or  if  any  rule  granted  thereon  is 
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afterwards  discharged,  such  award  shall  be  final  between  the 
parties  (/). 


Setting  aside 
award. 


For  what  set 
nside. 


llistake. 


Misconduct. 


(/)  The  above  section  only  provides  for  the  setting  aside  of  an  award 
made  under  a  compulsory  reference.  In  other  cases,  the  party  desirous  of 
setting  aside  an  award  must  apply  to  the  Court  by  notice,  and  the  applica- 
tion most  be  made  within  the  time  mentioned  on  the  next  page.  , 

The  manner  of  proceeding  when  a  party  is  desirous  of  showing  cause 
against  the  confirmation  of  an  award  made  under  a  submission  to  arbitration, 
which  has  been  made  a  rule  of  Court,  pursuant  to  10  Wm.  3,  c.  14,  is  pre- 
scribed by  the  174th  G.  O.,  1854,  which  see. 

When  the  award  is  made  under  a  submission  not  coming  within  the 
Statute  referred  to,  the  course  to  be  adopted  for  the  purpose  of  setting  it 
aside  is  analogous  to  that  prescribed  in  cases  coming  within  it  {Smith  v. 
Whitmore,  1  H.  &  M.  576). 

Until  the  submission  to  arbitration  is  made  a  rale  of  Court,  the  Court 
has  no  jurisdiction  to  disturb  the  award  (O'Keefe  v.  0* Connelly  1  Fox&  Sm. 
66).  As  to  setting  aside  an  award  in  equity,  see  Smith  v.  Whitmore,  ubi 
supra,  and  2  De  G.  J.  &  S.  297. 

The  usual  grounds  upon  which  applications  to  set  aside  awards  are  made, 
are  for  mistake  of  law  or  fact,  or  for  misconduct  on  the  part  of  the  arbi- 
trator. Where  it  is  sought  to  set  aside  awards  upon  the  ground  of  mistake, 
the  mistake  should  be  apparent  upon  the  face  of  the  award,  and  the  Court 
will  not,  as  a  general  rule,  enter  into  an  examination  of  the  merits  of  the 
case  (Sharman  v.  Bell,  5  M.  &  S.  504).  The  rule  is  not,  however,  in- 
flexible {Hutchinson  v.  Shepperton,  13  Q.  B.  955);  and  if  it  plainly  appears, 
either  by  admission  or  otherwise,  that  a  mistake  has  been  committed,  pre- 
judicing the  parties*  rights,  the  award  will  be  set  aside  or  sent  back  (t'6., 
Flynn  v.  Robertson,  L.  R.  4  C.  P.  314 ;  Mill*  v.  Bowyers,  3  EL  &  J.  66). 
%  As  regards  the  misconduct  of  the  arbitrator,  it  is  provided  by  section  2  of 
10  Wm.  3,  a  4,  that  any  arbitration  or  umpirage  procured  by  corruption  or 
undue  means,  shall  be  null  and  void.  The  misconduct  for  which  an  award 
will  be  set  aside,  need  not  be  such  in  the  bad  sense  of  the  word,  and  if  gross 
carelessness  was  exhibited,  it  will  be  ground  for  setting  aside  the  award  (Be 
Hall,  3  Sc  N.  R.  250).  Proceeding  in  the  absence  of  the  party,  or  refusing 
to  hear  him,  will  also  be  ground  for  setting  aside  (Dobson  v.  Qrovei,  6  Q.  B. 
637  ;  Re  Plews,  ib.  845  ;  Thornburn  v.  Barnes,  L.  R.  2  C.  P.  384) ;  and 
see  further,  Be  Hopper,  L.  R.  2  Q.  B.  367  ;  Hutchinson  v.  Hayward,  15 
L.  T.  N.  S.  291 ;  and  Harbisen  v.  Forest,  1 1  Ir.  Jur.  N.  S.  442.  In  Pilmore 
v.  Hood,  8  Scott,  1 80,  the  Court  refused  to  set  aside  an  award  upon  an 
allegation  that  the  arbitrator  had  been  imposed  upon  by  the  false  swearing  of 
a  witness,  and  in  Solomon  v.  Solomon,  28  L.  J.  Ex.  1 29,  an  application  upon 
the  grounds  of  the  applicant  having  suffered  a  surprise  was  likewise  refused. 
In  all  such  cases,  it  should  be  borne  in  mind  that  the  misconduct  of  the 
arbitrator  cannot  be  pleaded  in  bar  to  an  action  brought  upon  the  award 
(  T/torbum  v.  Barnes,  L.  R.  2  C.  P.  384 ;  Braddick  v.  Thompson,  8  East., 
344 ;  Biddel  v.  Sutton,  2  M.  &  P.  345).  The  only  remedy  of  the  party  in 
such  a  case  is  to  apply  to  the  Court  to  set  the  award  aside.  If,  however, 
the  arbitrator  has  not  pursued  his  authority,  it  would  be  different ;  and  see, 
further,  Luke  of  Buccleugh  v.  Metropolitan  Board  of  Works,  L.  B.  3  Ex. 
306. 
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As  to  the  time  within  which  each  application  must  be  made,  it  is  pro-  When  appli- 
vided  by  10  Wm.  3,  c  14,  s.  2,  that  an  award  procured  by  corruption  or  JJ^n  *°  ** 
undue  means  may  be  set  aside  if  complaint  be  made  in  the  Court  where  the         e* 
rule  is  made  before  the  last  day  of  the  next  term  after  such  award  pub- 
lished. 

This  section  applies  only  to  awards  coming  within  the  Act  of  William. 
Where,  however,  the  submission  does  not  contain  an  agreement  enabling  the 
parties  to  make  it  a  rule  of  Court,  the  Court  will  require  the  application  to 
made  within  the  game  time  (Smith  v.  WKiimore,  1  H.  &  M.  576)  ;  and  see, 
further,  North  British  Railway  Co.  v.  Trowtdale,  35  L.  J.  C.  P.  261. 

13.  Any  award  made  on  a  compulsory  reference  under  this  En^ng  of 

a.  1  1       •  «•      t     y  1  i*        awards 

act  may,  by  authority  of  a  Judge,  on  such  terms  as  to  him  within  period 

may  seem  reasonable,  be  enforced  at  any  time  after  seven  days  themMWe. 

from  the  time  of  publication,  notwithstanding  that  the  time  J7 &A  8gViio* 
for  moving  to  set  it  aside  has  not  elapsed  (g). 

(b)  This  section  only  provides  for  the  enforcing  of  an  award  made  upon  a 
compulsory  reference. 

In  the  case  of  other  awards  the  party  may  if  he  please  proceed  by  action  Enforcing 
which  was  the  only  means  by  which  the  performance  of  an  award  could  be  ^Taction- 
enforced  at  Common  Law.     Where  a  reference  is  made  by  consent  under 
the  order  of  the  Court  or  a  Judge,  an  action  will  lie  for  non-performance  of 
the  award  {Lwesley  v.  Gilmore,  L  R.  1  C  P.  570;  "Wharton  v.  King,  1  M. 
*&  Rob.  96).    Where  two  persons  assigned  to  B.  all  debts  due  to  them,  ami 
gave  him  a  power  of  attorney  to  receive  and  compound  for  the' same ;  under 
which  B.  submitted  to  arbitration  the  matters  in  difference  subsisting  between 
his  principals  and  the  defendants ;  it  was  held  that  B.  might  maintain  an 
actiou  on  the  award  in  his  own  name  (Banfill  v.  I^igh,  8  T.  R.  571).  Where 
the  submission  is  by  parol,  and  relates  to  an  interest  in  land,  no  action  can 
be  brought  upon  the  award  {Johnston  y.M'Allister,  1  Jones,  490).     In  a  fit 
case  the  award  may  be  enforced  by  suit  in  equity,  notwithstanding  that  the 
submission  has  been  made  a  rule  of  a  Court  of  law  (Blachett  v.  Bate;  2  H. 
ft  M.  6 10).    As  to  enforcing  the  delivery  of  the  possession  of  land  when  so 
awarded,  see  sect  19,  pott. 
4     The  more  usual  way,  however,  of  enforcing  the  performance  of  an  award  in  By  summary 
I  cases  where  the  submission  has  been  or  can  be  made  a  rule  of  Court  is  by  P™***- 
•  the  summary  process  of  the  Court ;  that  is  to  say,  by  attachment  when  the  Attachment, 
award  directs  the  doing  of  some  specific  act ;  Ad  by  execution  under  3  ft  4  Execution. 
Vict.  c.  105,  s.  27  (as  to  which  see  ante,  p.  i^£),  in  cases  where  the  award  ' 
directs  the  payment  of  a  sum  of  money.     In  cases  where  the  submission  has 
been  made  a  rule  of  Court  under  10  Wm.  3,  c.  14,  the  mode  of  proceeding 
is  prescribed  by  the  1 73rd  G.  0.  of  1 854,  which  see.    In  cases  where  the  sub- 
mission is  not  within  that  statute,  the  party  must  proceed  by  motion. 
If  there  is  a  fair  doubt  as  to  the  validity  of  the  award,  the  Court  may, 
in  place  of  enforcing  it  in  a  summary  manner,  put  the  party  to  his  action 
(Dickenson  v.Allsop,  13  M.  &  W.  722;  Mackenzie  v.  Sligo  Railway  Co., 
9  C.  B.  250. 

14.  Whenever  the  parties  to  any  deed  or  instrument  in  "nMneneed 
writing  to  be  hereafter  made  or  executed,  or  any  of  them,  by^ne^tr 
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after  all  have  shall  agree  that  any  then  existing  or  future  differences  between 
tn      them  or  any  0f  them  shall  be  referred  to  arbitration  (h),  and 
any  one  or  more  of  the  parties  so  agreeing,  or  any  person  or 
persons  claiming  through  or  under  him  or  them,  shall  neverthe- 
less commence  any  action  at  law  or  suit  in  equity  against  the 
other  party  or  parties,  or  any  of  them,  or  against  any  person 
or  persons  claiming  through  or  under  him  or  them  in  respect 
of  the  matters  so  agreed  to  be  referred,  or  any  of  them,  it 
shall  be  lawful  for  the  Court  in  which  the  action  or  suit  is 
brought,  or  a  Judge  thereof,  on  application  by  the  defendant 
or  defendants,  or  any  of  them,  before  appearance  and  defence 
or  answer,  upon  being  satisfied  that  no  sufficient  reason  exists 
why  such  matters  cannot  be  or  ought  not  to  be  referred  to 
arbitration  according  to  such  agreement  as  aforesaid,  and  that 
the  defendant  was  at  the  time  of  the  bringing  of  such  action 
or  suit  and  still  is  ready  and  willing  to  join  and  concur  in  all 
acts  necessary  and  proper  for  causing  such  matters  so  to  be 
decided  by  arbitration,  to  make  a  rule  or  order  staying  all 
proceedings  in  such  action  or  suit,  on  such  terms,  as  to  costs 
and  otherwise,  as  to  such  Court  or  Judge  may  seem  fit:  pro- 
vided always,  that  any  such  rule  or  order  may  at  any  time 
afterwards  be  discharged  or  varied  as  justice  may  require  (t). 

Arbitration.  (*)  As  considerable  changes  in  the  law  relating  to  arbitration  have  been 
introduced  by  the  present  statute,  it  may  be  desirable  to  state  here  shortly 
how  the  law  upon  the  subject  formerly  stood,  and  in  what  respects  it  has 
been  improved.  For  full  information  reference  must  of  course  be  made  to  the 
treatises  on  the  subject. 

At  common  law  an  agreement  to  refer  a  present  or  future  difference  to 
arbitration  did  not,  as  is  well  known,  oust  the  jurisdiction  of  the  Courts;  and 
either  party  might,  before  the  making  of  the  award,  revoke  the  submis- 
sion to  arbitration,  and  commence  an  action,  to  which  the  agreement  to 
refer  could  not  be  pleaded  in  bar  (Harris  v.  Reynolds,  7  Q.  B.  71) ;  and  the 
rule  as  to  the  effect  of  such  a  plea  is  still  the  same  (Cooke  v.  Cooke,  L.  R.  4  Eq. 
77).  In  such  cases  the  only  remedy  of  the  other  party  was  by  an  action 
for  damages  for  the  breach  of  the  agreement  to  refer.  Although,  however, 
the  parties  could  not  by  their  agreement  oust  the  jurisdiction  of  the  Courts, 
yet  the  original  agreement  between  the  parties  might  be  such  that  no  right  - 
of  action  would  accrue  until  the  making  of  an  award  by  the  arbitrator  (Scott 
v.Avery,  5  H.  L.  Cas.  811).  In  other  words,  as  succinctly  laid  down  in 
Elliott  v.Royal  Exchange  Assurance  Co.,  L.  R.  2  Ex.  237,  per  Bramwell, 
B.,  if  two  persons,  whether  in  the  same  or  in  a  different  deed  from  that  which 
creates  the  liability,  agree  to  refer  the  matter  upon  which  the  liability  arises 
to  arbitration,  that  agreement  does  not  take  away  the  right  of  action ;  but  if 
the  original  agreement  is  not  simply  to  pay  a  sum  of  money,  but  that  a  sum 
of  money  shall  be  paid  if  something  else  happens,  and  that  something  else  is 
that  some  third  person  shall  settle  the  amount,  then  no  cause  of  action  arises    . 


Effect  0. 
agreement 
to  relcr. 
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until  the  third  person  has  so  assessed  the  sum.  On  the  other  hand  if  the 
snbmissiou  to  arbitration  is  not  revoked,  and  an  award  is  duly  made,  the 
award  may  be  enforced  by  action ;  and,  furthermore,  the  award  when  made  in 
conclusive  between  the  parties.  As  laid  down  in  Comyn's  Dig.  Tit.  Accord, 
D.  1,  in  all  actions  where  accord  is  a  good  bar,  arbitrament  is  also  a  bar. 
Where  the  claim  is  for  unliquidated  damages  an  award  which  settles  the 
amount  may  be  pleaded  in  bar  to  the  entire  action,  although  the  plea  on  the 
face  of  it  shows  the  money  is  not  paid.  Where,  however,  the  demand  is  in 
the  nature  of  a  debt,  the  award  does  not  alter  the  nature  of  the  original  debt, 
and  consequently  a  defence  professing  to  answer  the  whole  of  the  debt  and 
not  showing  a  discharge  of  the  sum  awarded  will  be  bad  {Camming*  v. Heard, 
I».  R.  4,  Q.  B.  669,  67  2).  In  all  such  cases,  it  must,  however,  clearly  appear 
that  the  jurisdiction  of  the  arbitrator  to  make  the  award  has  attached  within 
the  contract  of  the  parties  (see  Sadler  v.  Smith,  L.  R.  4,  Q.  B.  214,  affirmed 
on  appeal  L.  E.  5,  Q.  B.  40). 

If  the  original  cause  of  action  was  such  that  accord  and  satisfaction 
could  not  have  been  pleaded  to  it,  as  for  instance  in  the  case  of  a  bond 
for  payment  of  a  money  debt,  the  making  of  the  award  will  not  operate  as 
an  extinguishment  of  it,  unless  the  agreement  to  refer  was  under  seal ;  and  an 
award  cannot  extinguish  a  judgment  debt  {Barry  v.  Grogan,  Ir.  2  C.  L.  390). 

Such  then  being  the  effect  of  an  agreement  to  refer,  and  of  the  making  of  10  VnL  3  c 
an  award  at  common  law,  it  was  found  by  experience  to.be  extremely  in-  14. 
convenient,  that  after  parties  had  agreed  to  refer  their  differences  to  arbitra- 
tion, the  submission  could  be  revoked,  and  accordingly  by  10  Wo.  3,  c.  14, 
8.  1  (Ir.),  it  was  provided,  that  parties  might  agree  that  their  submission  Making  mb- 
shonld  be  made  a  rule  of  Court,  and  thereupon  the  agreement  migtit  be  en-  mission  a 
tered  of  record  in  the  Court  agreed  upon,  and  compliance  with  it  enforced  in  ^!_?f 
.  the  same  manner  as  compliance  with  any  other  rule  of  Court  (see  the  section 
of  the  Act,  post,  in  the  note  to  sect  20). 

Notwithstanding,  however,  the  provisions  of  this  Act,  it  was  held  that  R^oti^ 
until  the  submission  was  made  a  rule  of  Court  it  might  be  revoked  (see  King  submission. 
v.  Joseph,  $  Taunt  452  ;  Goulding  v.  Goti&mg,  2  Ir.  Law  Rep.  164) ;    but 
by  3  &  4  Vict  c.  105,  a.  63,  this  defect  was  remedied,  and  it  was  provided 
that  the  submission  in  cases  where  it  had  been  agreed  that  it  might  be  made 
a  rule  of  Court  should  not  be  revoked  without  the  leave  of  the  Court  (see 
poet,  p.  297).     As  the  law  therefore  stood  after  the  passing  of  the  statute 
last  referred  to,  a  submission  to  arbitration,  provided  it  was  agreed  that  it 
might  be  made  a  rule  of  Court,  bound  the  parties  and  could  not  be  revoked  ; 
but  no  provision  was  made  for  cases  where  the  submission  to  arbitration 
contained  no  such  agreement ;  and  besides,  there  were  several  other  defects 
in  the  law  which  rendered  arbitration  an  unsatisfactory  method  of  settling 
differences,  and  which  accordingly  it  was  considered  desirable  to  amend  when 
the  present  Act  was  introduced.    The  amendments  so  introduced  may  be  SjS"^^" 
shortly  described  as  follows : — Any  agreement  to  refer,  if  in  writing,  may  the  prtUnt 
be  made  a  rule  of  Court  (sect  20),  and  it  before  it  is  so  made,  either  party  statute. 
commences  an  action  or  suit,  the  Court  may  stay  the  proceedings  (sect  14). 
In  cases  of  account  the  Court  may  without  the  consent  of  the  party  refer 
(sect  6).     When  an  arbitrator  or  umpire  dies  or  refuses  to  act,  or  either 
partly,  or  the  arbitrators  refuse  to  appoint,  provision  is  made  by  sects.  15 
and  16  for  the  appointment  of  arbitrators  or  an  umpire  as  the  case  may  be  : 
and  by  sect  17,  provision  is  made  for  the  appointment  of  an  umpire  in  cases 
where  the  parties  have  neglected  to  provide  for  it  by  their  agreement     by 
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sects.  1 1  and  18,  the  Court  is  empowered  to  send  a  case  back  to  the  arbi- 
trator, and  also  to  enlarge  the  time  for  the  making  of  the  award.  By  sect. 
1  a,  in  all  cases  of  arbitration  (provided  the  submission  can  be  made  a  rule  of 
Court)  the  arbitrator  shall  have  the  same  power  as  in  the  case  of  a  reference 
under  a  rule  of  Court ;  and  by  sect.  8,  he  is  empowered  to  state  a  special 
case.  Finally  sects.  12,  13  ahd  18,  make  provision  for  the  setting  aside  and 
enforcing  of  awards.  As  to  the  manner  of  making  a  submission  a  rule  of 
Court,  see  sect.  20,  note  (0),  post ;  as  to  what  is  necessary f  in  order  that  an 
award  may  be  binding  and  conclusive  between  the  parties,  see  sect.  1 1,  note 
(e) ;  and  as  to  amending  an  order  of  reference  made  by  consent  see  Van- 
derby  I  v.  M'Kenna,  L.  R.  3  C.  P.  252. 

(t)  In  order  that  the  Court  may  have  jurisdiction  under  this  section  to 
stay  proceedings  there  must  be  a  deed  or  instrument  in  writing  between  the 
parties  to  the  action,  or  those  through  -  whom  they  claim.  The  application 
must  also  be  made  before  appearance  and  defence,  and  it  must  appear  that 
the  defendant  was  at  the  time  of  the  bringing  of  the  action  or  suit,  and  still 
is  ready  and  willing  to  concur  in  all  the  steps  necessary  towards  arbitration. 
As  to  whether  the  actual  agreement  to  refer  need  be  contained  in  the 
instrument,  in  reference  to  which  the  differences  have  arisen,  see  Mason  v. 
Hadden,  6  C.  B.  N.  8.  526 ;  Blythe  v.  La/one,  1  E.  &  E.  435.  When  the 
agreement  to  refer  is  in  writing,  it  may  be  made  a  rule  of  Court  under  sect. 
20,  post 

Before  making  an  order  under  this  section,  the  Court  must  see  that  the 
agreement  of  the  parties  embraces  the  difference  in  reference  to  which  the 
action  is  brought  {Smith  v.  Allen,  3  F.  &  F.  156)  ;  and  where  an  action  was 
brought  on  a  charter  party,  against  a  surety  for  freight,  the  Court  refused  a 
reference  of  a  claim  for  compensation  for  a  breach  of  warranty  of  the  capacity 
of  the  vessel,  that  being  a  claim  of  which  the  charterer  only  could  take 
advantage,  and  not  the  surety  (Daunt  v.  Lizard,  27  L.  J.  Ex.  399) ;  and 
see  also,  Wood  v.  Robson,  15  W.  R.  756 ;  Wheatley  v.  Westminster  Coal 
Co.,  2  Drew  &  Sm.  347.  Ajb  to  whether  the  assignees  of  a  bankrupt  are 
persons  claiming  through  him  within  the  meaning  of  this  section,  see  PenneU 
v.  Walker,  18  C.  B.  651 ;  Gaffney  v.  Killen,  12  Ir.  C.  L.  R.  Ap.  25. 

Where  the  parties  had  gone  on  dealing  under  the  terms  of  a  former  agree- 
ment, which  contained  a  clause  for  reference  to  arbitration,  it  was  held  the 
Court  had  jurisdiction  (ITattertley  y.Hatten,  3  F.  &  F.  116). 

A  defendant  is  not  enabled  by  this  section  to  plead  an  agreement  to  refer 
in  bar  to  an  action  or  suit,  although  he  may,  of  course,  plead  the  making  of 
an  award  (Cooke  v.  Cooke,  L.  R.  4  Eq.  77). 

It  is  in  all  cases  a  matter  of  discretion  for  the  Court  whether  they  will 
stay  an  action  under  this  section,  and  where  the  object  of  the  defendant  is  to 
delay  the  plaintiff,  no  order  will  be  made  (Lury  v.  Pearson,  1  C.  B.  N.  S. 
639) ;  so  also,  where  the  plaintiff  bona  fide  alleged  that  the  question  raised 
was  one  of  fraud,  the  Court  refused  to  interfere  (WaUis  v.  Mirsch,  1  C.  B. 
N.  S.  316).  Where  a  contract  contained  a  stipulation  for  referring  disputes 
arising  under  it  to  the  arbitration  of  parties  residing  in  England,  and  an  action 
was  brought  upon  the  contract  in  this  country,  the  Court  refused  to  refer  the 
matter  to  the  arbitrators  named,  upon  the  grounds  that  there  was  no  pro- 
vision in  the  stipulation  for  compelling  the  attendance  of  witnesses  belonging 
to  this  country  before  the  arbitrators,  and  that  the  question  likely  to  arise 
was  one  as  to  facts  existing  in  this  country  (Macken  v.  Alexander,  1 1  Ir.  J  ur. 
N.  S.  37*). 
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Except,  however,  in  each  cases  as  those  referred  to,  the  Court  will  be  slow 
in  withdrawing  the  matters  in  dispute  from  the  mode  of  investigation  which 
the  parries  themselves  have  selected  (Hirtch  v.  Im  Thurm,  4  G.  B.  N.  S.  569). 

The  fact  that  the  action  pending  is  for  a  liquidated  sum,  admitted  to  be 
due,  and  that  the  defendant's  claim  is  for  damages  for  breach  of  a  stipulation  Where  cross 
contained  in  the  agreement,  which  cannot  be  pleaded  as  a  set  off  to  the  cWnw« 
plaintiff's  demand,  is  no  ground  for  refusing  to  stay  the  action  (Russell  v. 
Pellegrini,  6  El.  &  Bl.  1620;  Seligman  v.  Le  Boutillier,  L.  R.  1  G.  P.  68 1)  ; 
and  see  Wickham  v.  Hardy,  5  Jur.  N.  S.  87 1,  in  which  case  the  claims  on 
both  sides  were  unliquidated  in  their  nature,  and  as  to  the  costs  in  such  a  Costs, 
case,  see  DunhUl  v.  Ford,  L.  R.  3  C.  P.  36. 

When  the  instrument  upon  which  the  action  was  brought  contained  a  sti- 
pulation that  •'  if  any  difference  should  arise  between  the  parties,  either  in  JJo^JJ  fne^ 
principle  or  detail,"  the  same  should  be  referred,  it  was  held  to  be  no  answer  *"' 

to  an  application  to  stay,  that  the  difference  was  one  of  law  as  to  the  con- 
struction of  the  instrument  (Randegger  v.  Holmes,  L  R.  1  G.  P.  679). 

15.  If  in  any  case  of  arbitration  (j)  the  document  autho-  On  failure  of 
rizing  the  reference  provide  that  the  reference  shall  be  to  a  pSntaVbinS- 
single  arbitrator,  and  all  the  parties  do  not,  after  differences  JJJJ  *h£ 
have  arisen,  concur  in  the  appointment  of  an  arbitrator  ;  or  appoint  au 
if  any  appointed  arbitrator  refuse  to  act,  or  become  incapable  umpi^Tr 
of  acting,  or  die,  and  the  terms  of  such  document  do  not  Sr^r&Ys'" 
show  that  it  was  intended  that  such  a  vacancy  should  not  be  vict  c.  ui, 
supplied,  and  the  parties  do  not  concur  in  appointing  a  new  8' 12* 
one ;    or  if,   where  the  parties  or   two    arbitrators  are   at 
liberty ^5  appoint  an  umpire  or  third  arbitrator,  such"  parties 
or  arbitrators  do  not  appoint  an  umpire  or  third  arbitrator  ; 
oFifany  appointed  umpire  or  third  arbitrator  refuse  to  act, 
or  become  incapable  of  acting,  or  die,  and  the  terms  of  the 
document  authorising  the  reference  do  not  show  that  it  was 
intended  that  such  a  vacancy  should  not  be  supplied,  and  the 
parties  or  arbitrators  respectively  do  not  appoint  a  new  one  ; 
then  in  every  instance  any  party  may  serve  the  remaining 
parties  or  the  arbitrators,  as  the  case  may  be,  with  a  written 
notice  to  appoint  an  arbitrator,  umpire,  or  third  arbitrator 
respectively  ;  and  if  within  seven  clear  days  after  such  notice 
shall  have  been  served  no  arbitrator,  umpire,  or  third  arbi- 
trator be  appointed,  it  shall  be  lawful  for  the  Court,  or  any 
Judge  of  any  of  the  superior  Courts  of  Law  or  Equity  at 
Dublin,  upon  the  application  of  the  party  having  served  such 
notice  as  aforesaid,  to  appoint  an  arbitrator,  umpire,  or  third 
arbitrator,  as  the  case  may  be,  and  such  arbitrator,  umpire, 
and  third  arbitrator  respectively,  shall  have  the  like  power  to 
act  in  the  reference  and  make  an  award  as  if  he  had  been 
appointed  by  consent  of  all  parties. 

u  2 
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Distinction  (j )  An  agreement  for  the  appointment  of  a  valuer,  is  not  an  agreement 

between  ar-     for  arbitration  within  the  meaning  of  the  act  (Boss  v.  HeUham,  L.  R.  2  Ex., 
valuation.        72  ;  and  we  further,  Denkam  v.  Bradford,  L.  R  5  Ch.  519,  and  p.  296, 
post,  aa  to  the  distinction  between  the  two  classes  of  cases). 

When  refer-  1 6.  When  the  reference  is  or  is  intended  to  be  to  two  ar- 

iwcTarbitra-  bitrators,  one  appointed  by  each  party,  it  shall  be  lawful  for 

tors,  and  ono  either  party,  in  the  case  of  the  death,  refusal  to  act,  orincapa- 

appouftfthc  city  of  any  arbitrator  appointed  by  him,  to  substitute  a  new 

other  party  arbitrator,  unless  the  document  authorizing  the  reference 

arbitrator1^  show  that  it  was  intended  that  the  vacancy  should  not  t)e 

"^^SK;  17  supplied;  and  if  on  such  a  reference  one  party  fail  to  appoint 

&  18  Vict.  c.  *  r  »  ....  ,  i      ■%       '        • 

125,  s.  is.  an  arbitrator,  either  originally  or  by  way  of  substitution  as 
aforesaid,  for  seven  clear  days  after  the  other  party  shall  have 
appointed  an  arbitrator,  and  shall  have  served  the  party  so 
failing  to  appoint  with  notice  in  writing  to  make  the  ap- 
pointment, the  party  who  has  appointed  an  arbitrator  may 
appoint  such  arbitrator  to  act  as  sole  arbitrator  in  the  refer- 
ence, and  an  award  made  by  him  shall  be  binding  on  both 
parties  as  if  the  appointment  had  been  by  consent;  provided 
however,  that  the  Court  or  a  Judge  may  revoke  such  ap- 
pointment on  such  terms  as  shall  seem  just  (£). 

When  ap-  (k)  td  Eealy  v.  Eealy*  17  Ir.  C.  L.  R.  649,  it  was  held  that  after  service 

mav^ Ut       °'  tne  not*ce  Prescribed  by  this  section,  it  is  necessary  as  a  condition  prece* 
made.  dent  to  the  appointment  of  a  sole  arbitrator,  that  seven  clear  days  should 

elapse,  upon  any  of  which  the  opposite  party  may  appoint  an  arbitrator,  and 
therefore  the  time  between  the  expiration  of  the  time  originally  fixed  for  the 
making  of  the  award,  and  the  subsequent  enlargement  by  order  of  the  Judge 
of  the  time  for  making  the  award  cannot  be  counted  in  the  seven  days. 

when  refer-       1  jm  "When  the  reference  is  to  two  arbitrators,  and  the 

tw^arbitra-    terms  of  the  document  authorizing  it  do  not  show  that  it  was 

liiay Appoint  intended  tnat  there  should  not  be  an  umpire,   or  provide 

.in  umpire,      otherwise  for  the  appointment  of  an  umpire,  the  two  arbi- 

c.'  125 f8?  it'  trators  may  appoint  an  umpire  at  any  time  within  the  period 

during  which  they  have  power  to  make  an  award,  unless  they 

be  called  upon  by  notice  as  aforesaid  to  make  the  appointment 

sooner  (/). 

Appointing         (/)  Arbitrators  may  choose  an  umpire  either  before  or  after  the  time  Kmit- 

umpire.  ^  ^F  j,^^  t^eir  own  award,  provided  he  is  chosen  within  the  time 

limited  for  his  umpirage  (Harding  v.  Watts,  15  East,  556).     They  may 

also  appoint  him  before  they  enter  upon  the  matter  referred  to  them  (Roe  v. 

Doe,  2  T.  R.  644). 

The  signing  the  appointment  of  an  umpire  is  not  a  judicial  act,  and  there- 
fore need  not  be  done  by  the  arbitrators  at  the  same  time  or  together  (In  re 
Mopper,  L.  R.  2  Q.  B.  367),    An  appointment  of  an  umpire  ty  lot  from 
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two  persona,  each  of  whom  is  acknowledged  by  both  arbitrators  to  be  fit  is 
valid  (id);  if,  however,  the  arbitrators  do  not  use  their  judgment  at  all,  but 
merely  appoint  by  lot,  the  appointment  is  bad  (Re  Outsell,  9  B.  &  C.  614). 
Where  arbitrators  not  agreeing  choose  an  umpire  who  made  bis  umpirage, 
the  fact  of  the  arbitrators  joining  with  him  was  held  not  to  vitiate  it  (Souliby 
▼.  Hodgson,  3  Burr.  1474).  In  Healy  v.  Healy,  17  Ir.  C.  L.  R.  649,  it  was 
questioned  whether  the  refusal  of  an  arbitrator  after  hearing  a  part  of  the 
case  to  act  further  was  such  a  disagreement  as  would  authorize  the  interpo- 
sition of  an  umpire.   - 

18.  The  arbitrator  acting  under  any  such  document  or  Award  to  be 
compulsory  order  of  reference  as  aforesaid,  or  under  any  order  q^  m 
referring  the  award  back,  shall  make  his  award  under  his  months 
hand,  and  (unless  such  document  or  order  respectively  shall  tieaor court 
contain  a  different  limit  of  time)  within  three  months  after  ^f^1^ 
he  shall  have  been  appointed,  and  shall  have  entered  on  the  vict.'c.  125, 
reference,  or  shall  have  been  called  upon  to  act  by  a  notice  in  8* 15, 
writing  from  any  party,  but  the  parties  may  by  consent  in 
writing  enlarge  the  term  for  making  the  award ;  and  it  shall  be 
lawful  for  the  Court  of  which  such  submission,  document,  or 
order  is  or  may  be  made  a  rule  or  order,  or  for  any  Judge 
thereof,  for  good  cause  to  be  stated  in  the  rule  or  order  for 
enlargement,   from   time  to   time  to  enlarge  the  term  for 
making  the  award;  anckifno  period  be  stated  for  the  enlarge- 
ment in  such  consent  or  order  for  enlargement,  it  shall  be 
deemed  to  be  an  enlargement  for  one  month ;  and  in  any  case 
where  an  umpire  shall  have  been  appointed  it  shall  be  lawful 
for  him  to  enter  on  the  reference  in  lieu  of  the  arbitrators,  if 
the  latter  shall  have  allowed  their  time  or  their  extended 
time  to  expire  without  making  an  award,   or   shall  have 
delivered  to  any  party  or  to  the  umpire  a  notice  in  writing 
stating  that  they  cannot  agree  (/#). 

(m)  Previous  to  the  present  Act,  the  award  should  have  been  made  Within  what 
within  the  time  originally  fixed,  and  if  power  to  enlarge  the  time  was  not  time  award 
given  by  the  submission,  or  the  parties  would  not  consent  to  an  enlargement,  to  be  made- 
the  only  case  in  which  the  Court  could  enlarge  the  time  was,  where  the  sub- 
mission contained  an  agreement  that  it  might  be  made  a  rule  of  one  of  the 
superior  courts  (3  &  4  Vict  c.  105,  s.  63).     In  all  cases  where  the  sub- 
mission is  by  an  instrument  in  writing,  the  Court  or  a  J  udge  thereof  may 
now  for  good  cause  enlarge  the  time. 

The  above  section  provides,  as  will  be  observed,  that  the  award  is  to  be 
made,  where  no  time  is  specially  fixed,  within  three  months  after  the  ap- 
pointment of  the  arbitrator  and  his  entry  upon  the  reference,  or  after  being 
called  upon  so  to  do.  The  entry  upon  the  reference  spoken  of  here,  means 
not  the  time  when  the  arbitrator  accepts  the  office,  or  takes  upon  himself  the 
functions  of  an  arbitrator  by  giving  notice  of  his  intention  to  proceed j  but 
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when  he  enters  into  the  matter  of  the  reference,  either  with  both  parties 
before  him,  or  under  a  peremptory  appointment  enabling  him  to  proceed  ex 
parte  (Baker  v.  Stephens,  L.  R.  2  Q.  B.  523.) 

Where  the  arbitrators  made  their  award  after  the  time  specified,  the  Court 
enlarged  the  time,  holding  there  was  jurisdiction  to  do  so,  even  though  the 
arbitrator  *&*  functus  officio  at  the  time  of  the  making  of  the  award,  and 
the  application  to  enlarge  was  made  after  making  the  award  (In  Re  Warner, 
L.  R.  3  Eq.  26 1 ;  Z>ord  v.  lAe ,  L  R.  3  Q.  B.  404),'  and  the  award  already 
made  may  be  taken  up  by  the  party  after  the  enlargement. 

The  Court  han  jurisdiction  to  enlarge  the  time,  both  under  the  present 
Act  and  3  &4  Vict.  c.  105,  8.  63,  in  the  cases  thereby  provided  for,  even 
where  the  arbitrators  have  power  to  enlarge  the  time,  but,  nevertheless,  allow 
it  to  run  out  without  enlarging  it  (M'Neill  v.  Macneale,  13  Ir.  L.  R.  154); 
and  so,  also,  the  time  may  be  enlarged  "by  the  Court,  although  the  power 
given  to  the  arbitrators  is  limited,  and  the  enlargement  applied  for  is  in 
excess  of  it  (Paries  v.  Smith,  15  Q.  B.  297) ;  and  the  Court  has  jurisdic- 
tion under  the  present  section  to  enlarge  the  time  when  the  reference  takes 
place  under  the  Land  Clauses  Consolidated  Act  (Be  Dare  Valley  RaUuay 
Co.,  L.  R.  4  Cb.  5^4.) 

As  a  general  rule,  however,  the  Court  will  not  enlarge  the  time  when  a 
long  period  of  time  has  been  suffered  to  elapse,  and  the  delay  is  not  satis* 
factorily  explained  (Re  Dare  Valley  Railway  Co.  ubi  supra;  Doe  v. 
Cannew,  17  Jur.  347),  neither  will  the  time  be  enlarged  when  an  alteration 
in  the  position  of  the  parties  has  taken  place,  as  by  bankruptcy,  death,  etc 
(Gaffney  v.  Killen,  12  lr.  C.  L.  R.  Ap.  25;  Edwards  v.Davies,  18  Jur. 
448  ;  and  see  Bowen  v.  Williams,  3  Ex.  93.  In  addition  to  the  enlargement 
of  the  time,  by  consent  in  writing  or  order  of  the  Court,  the  parties  may  by 
parol  agreement,  or  by  acts  of  acquiescence,  enlarge  the  time  ((inlanders  v. 
Rossmore,  1  Jones,  504;  Tyerman  v.  Smith,  o  E.  &  B.  719).  In  the  latter 
case  the  reference  was  a  compulsory  one,  and  no  time  was  fixed  by  the  order 
for  the  making  of  the  award,  and  it  was  held  that,  though  more  than  three 
months  had  elapsed,  yet  the 'parties  were  bound,  it  appearing  that  they  had 
treated  the  reference  as  subsisting  within  a  month  before  the  making  of  the* 
award. 


*t  16  Vht 
c.125,  a.16. 


Kuietode-  19.  When  any  award  made  on  any  such  submission,  docu- 
I'lon  Kid  ment,  or  order  of  reference  as  aforesaid,  directs  that  posses- 
fwSdUo  be  8*on  °^  any  lan^s  or  tenements  capable  of  being  the  subject 
enforced  as  a  of  an  action  of  ejectment  shall  be  delivered  to  any  party, 
ijectineTt  is  either  forthwith  or  at  any  future  time,  or  that  any  such 
party  is  entitled  to  the  possession  of  any  such  lands  or  tene- 
ments, it  shall  be  lawful  for  the  Court  of  which  the  docu- 
ment authorizing  the  reference  is  or  is  made  a  rule  or  order 
to  order  any  party  to  the  reference  who  shall  be  in  possession 
of  any  such  lands  or  tenements,  or  any  person  in  possession 
of  the  same  claiming  under  or  put  in  possession  by  him 
since  the  making  of  the  document  authorizing  the  reference, 
to  deliver  possession  of  the  same  to  the  party  entitled  thereto, 
pursuant  to  the  award,  and  such  rule  or  order  to  deliver 
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possession  shall  have  the  effect  of  a  judgment  in  ejectment 
against  every  6uch  party  or  person  named  in  it,  and  execu- 
tion may  issue,  and  possession  shall  be  delivered  by  the 
sheriff  as  on  a  judgment  in  ejectment  (»). 

(n)  Formerly  where  an  award  directed  possession  of  land  to  be  delivered  Efftct  of 
the  making  of  the  award  did  not   operate  as  a  conveyance   (Henry  v.  fiuerertin1 
Kir  wan,  9  Ir.  C.  L.  R.  459)1 an<* tne  1*3*1  ^e  cou^  onty  b*  perfected  by  a  land, 
conveyance  in  the  ordinary  form.    Now,  however,  the  party  is  entitled  to  the 
same  remedy  as  in  case  of  an  ejectment. 

20.  Every  agreement  or  submission  to  arbitration  by  con-  ^JSJJJJ^on 
sent,  whether  by  deed  or  instrument  in  writing  not  under  in  writing 
seal,  may  be  made  a  rule  of  any  one  of  the  superior  Courts  of  ™ie  Sew* 
Law  or  Equity  at  Dublin,  on  the  application  of  any  party  JJJJ^*^"" 
thereto,  .unless  such  agreement  or  submission  contain  words  tion  appear. 
purporting  that  the  parties  intend  that  it  should  not  be  made  cTra!s.i7?6" 
a  rule  of  Court ;  and  if  in  any  such  agreement  or  submission 
it  is  provided  that  the  same  shall  or  may  be  made  a  rule  of 
one  in  particular  of  such  superior  courts,  it  may  be  made  a 
rule  of  that  Court  only  ;  and  if  when  there  is  no  such  pro- 
vision a  case  be  stated  in  the  award  for  the  opinion  of  one  of 
the    superior  courts,    and  such  Court  be  specified  in  the 
award,  and  the  document  authorizing  the  reference  have  not, 
before  the  publication  of  the  award  to  the  parties,  been 
made  a  rule  of  Court,  such  document  may  be  made  a  rule  only 
of  the  Court  specified  in  the  award  ;  and  when  in  any  case  the 
document  authorizing  the  reference  is  or  has  been  made  a 
rule  or  order  of  any  one  of  such  superior  courts,  no  other  of 
such   Courts  shall  have  any  jurisdiction  to  entertain  any 
motion  respecting  the  arbitration  or  award  (0). 

(o)  Previous  to  this  enactment,  a  submission  to  arbitration  might  be  made  Making  sub- 
a  rule  of  Court,  under  10  Wm.  c.  14,  s.  1,  which  provides  that  "it  shall  Scom*™16 
and  may  be  lawful  for  all  merchants  and  traders,  and  others  desiring  to  end  under  10  Wm. 
any  controversy,  suit,  or  quarrel,  controversies,  suits,  or  quarrels,  for  which  8,  c.  u. 
there  is  no  other  remedy  but  by  personal  action,  or  suit  in  equity  by  arbi- 
tration, to  agree  that  their  submission  of  their  suit  to  the  award  or  umpirage 
of  any  person  or  persons,  should  be  made  a  rule  of  any  of  His  Majesty's 
Courts  of  Record  which  the  parties  shall  choose,  and  to  insert  such  their 
agreement  in  their  submission,  or  the  condition  of  the  bond  or  promise, 
whereby  they  oblige  themselves  respectively  to  submit  to  the  award  or 
umpirage  of  any  person  or  persons :  which  agreement  being  so  made  and 
inserted  in  their  submission  or  promise,  or  condition  of  their  respective  bonds, 
shall  or  may,  upon  producing  an  affidavit  thereof,  made  by  the  witnesses 
thereunto,  or  any  one  of  them,  in  the  Court  of  which  the  same  is  agreed  to 

Digitized  byLjOOQlC 


2$6 


Common  Law  Procedure  Act9  1856. 


What  atrree- 
im-nrs  willlin 
statute. 


Submission 
must  be  in 
writing. 


Must  be 


Who  may 
agree  to  refer. 


be  made  a  rule,  and  reading  and  filing  the  said  affidavit  in  Court,  be  entered 
or  record  in  such  Court,  and  a  rule  shall  thereupon  be  made  by  the  said 
Court,  that  the  parties  shall  submit  to,  and  finally  be  concluded  by,  the  arbi- 
tration or  umpirage  which  shall  be  made  concerning  them  by  the  arbitrators 
or  umpire,  pursuant  to  such  submission,  and  in  case  of  disobedience  to  such 
arbitration  or  umpirage,  the  party  neglecting  or  refusing  to  perform  and 
execute  the  same,  or  any  part  thereof,  shall  be  subject  to  all  the  penalties  of 
contemning  a  rule  of  Court,  when  be  is  a  suitor  or  defendant  in  such 
Court,  and  the  Court,  on  motion,  shall  issue  process  accordingly,  which 
process  shall  not  be  stopped  or  delayed  in  its  execution  by  any  order,  rule, 
command  or  process  of  any  other  Court,  either  of  law  or  equity,  unless  it 
shall  be  made  appear  on  oath  to  such  Court,  that  the  arbitrators  or  umpire 
misbehaved  themselves,  and  that  such  award,  arbitration,  or  umpirage  was 
procured  by  corruption  or  other  undue  means.'1 

Under  the  Act  of  William,  it  will  be  observed  that  a  submission  could  not 
bemade  a  rule  of  Court,  except  where  the  parties  specially  provided  that  it 
might7~uut  un5er  tjte"  present  sectibn7  every '"suomissToh  may  be  made  "so. 
Care  must,  however,  be  taken  to  distinguish  retween  an  agreement  to  refer 
a  matter  in  dispute  to  arbitration  and  a  mere  agreement,  as  to  the  manner 
of  valuation.  The  latter  cannot  be  made  a  rule  of  Court.  Where  in  an 
agreement  for  the  sale  of  lands,  it  was  provided  that  compensation  should  be 
given  in  case  of  any  error  in  the  description  of  the  premises,  and  that  the 
amount  of  such  compensation  should  be  settled  by  two  referees,  it  was  held 
that  there  was  no  agreement  for  arbitration  (Boss  v.  HeUham,  L.  R.  2  Ex. 
12)  ;  but  where  the  lease  of  a  farm  contained  a  clause  that  if  the  premises 
should  during  the  term  be  sold,  the  tenant  should,  if  required  by  the  land- 
lord, quit,  and  the  tenant  and  landlord  should  each  appoint  a  valuer  to 
'estimate  the  compensation  to  be  given  to  the  tenant,  it  was  held  that  the 
agreement  was  within  the  corresponding  section  of  the  English  Common  Law 
Procedure  Act,  1854  (•**  re  Hopper,  L.  H.  2  Q.  B.  367) ;  and  see,  further, 
Dinham  v.  Bradford,  L.  E.  5  Ch.  519  ;  Richardson  v.  Smith,  to.  648,  In 
re  The  Anglo- Italian  Bank  and  De  Xosaz,  L.  R.  2  Q.  B.  452 ;  Parka  v. 
Smith,  15  Q.  B.  297,  309.  See  also  Bradford  v.  Manningham,  3  F.  &  F. 
88,  hi  which  it  seems  to  have  been  doubted  whether  the  present  section  is 
not  confined  to  actions  and  suits  in  the  superior  courts  which  the  parties 
have  agreed  to  refer. 

In  order  that  a  submission  maybe  made  a  rule  of  Court  under  this  section, 
it  must  be  in  writing.  Where  two  parties  agreed  by  deed  to  refer  all  matters 
in  dispute  to- two  arbitrators,  one  to  be  appointed  by  each,  and  after  disputes 
had  arisen,  each  appointed  an  arbitrator  by  parol,  it  was  held  that  the  sub- 
mission was  a  parol  submission  (In  re  Glaysher,  3  H.  &  C  442).  Compare, 
however,  with  this  case  Newton  y.Hetherington,  19  C.  B.  N.  S.  342,  and  In  re 
Willcoxi  L.  R.  1  C.  P.  671,  whence  it  would  appear  that  in  such  a  case  the 
submission  may  be  made  a  rule  of  Court,  and  see  sect.  15,  ante. 

In  order  that  a  submission  may  be  made  a  rule  of  Court,  it  is  further 
necessary  that  it  should  clearly  appear  that  it  has  been  signed  by  the  party, 
or  a  duly  authorized  agent  (Be  Henshaw  ft  Folk,  12  L.  t.  N.  S.  638.)  A 
married  woman  cannot  be  bound  by  a  reference  of  disputes  affecting  freehold 
estate  (Strachan  v.  Doug  all %  7  Moore,  P.  C.  C  365) ;  and  see  M*Can  v. 
GFarrelly  3  C.  0.  F.  30.  In  Henery  v.  Htnery,  Batty,  125,  it  was  held 
that  an  infant  may  maintain  an  action  upon  an  award,  see  Proudjbot  v. 
BoyUy  15  M.  &  W.  198 ;  Biddell  v.  Dowse,  6  B.  &  C.  255. 
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One  partner  cannot  bind  his  co-partner  by  an  agreement  to  refer  {Adam* 
v.  Bankart,  1  C.  M.  &  R.  681 ;  Stead  v.  Salt,  3  Bing.  10 1). 

As  a  general  rule,  parties  may  refer  to  arbitration  any  matters  in  dispute 
between  them.  Thus  " all  matters  in  difference"  may  be  referred  (see  Smith 
v.  Miller,  3  T.  R.  624) ;  and  there  is  no  objection  to  referring  prospective 
differences  (Parket  \.  Smith,  15  Q.  B.  297).  A  criminal  charge  cannot, 
however,  be  referred  (B.  v.  Hardey,  14  Q.  B.  529);  but  where  a  party 
has  a  remedy  by  action  as  well  as  by  indictment,  he  may  submit  the  adjust- 
ment of  the  reparation  to  arbitration  {Baker  v.  Townsend,  7  Taunt.  422). 

As  mentioned  in  the  note  to  sect.  14,  ante,  p.  289,  every  submission  to 
arbitration  was  revocable  at  common  law.  Where,  however,  the  submission 
is  within  10  Wm.  3,  c.  14,  the  parties  are  prevented  from  revoking  it  by 
3  &  4  Vict.  c.  105,  s.  63,  but  if  the  submission  can  be  made  a  rule  of  Court 
under  the  present  section  only,  the  provisions  of  the  Act  last  mentioned  do 
not  apply,  and  the  submission  is  revocable  (Mills  v.  Bay  ley,  2  H.  &  C.  36  ; 
Thomson  v.  Anderson,  L.  R.  9  Eq.  523  ;  Be  Bouse  v.  Meier,  19  W.  R.  438) ; 
in  which  latter  case  it  was  held  that  a  submission  to  arbitration  not  con- 
taining a  provision  that  it  may  be  made  a  rule  of  Court,  is  revocable  by 
either  party,  though  it  has  been  made  a  rule  of  Court  under  the  action  of  the 
English  Common  Law  Procedure  Act,  1 854,  corresponding  to  the  present  one. 

It  is  therefore  always  desirable  that  a  submission  to  arbitration  should  be 
drawn  so  as  to  fall  within  the  provisions  of  the  Act  of  William. 

Assuming  that  a  submission  to  arbitration  has  been  duly  entered  into,  and 
has  not  been  revoked,  either  party  may  make  it  a  rule  of  Court  under  the 
present  section.  Where  the  consent  to  refer  relates  to  the  matters  in  a  cause 
actually  pending,  It  may  be  made  a  rule  of  Court  by  side  bar  order,  1 39th 
G.  O.  1854.  In  other  cases,  the  agreement  to  refer  must  be  made  a  rule  of 
Court,  by  motion  upon  notice.  The  submission  should  be  produced,  but' 
where  it  appeared,  in  a  case  under  the  Land  Clauses  Consolidated  Act,  that 
the  original  was  in  the  possession  of  the  opposite  party,  who  refused  to  pro- 
duce it,  the  Court  acted  on  a  verified  copy  (Martin  v.  The  Mayor  of  Belfast, 
12  Ir.  L.  R.  338). 

The  execution  of  the  submission  should  be  properly  verified,  and  in  cases 
where  the  submission  is  made  a  rule  of  Court  under  the  Act  of  Wm.  3,  an 
affidavit  of  one  of  the  witnesses  is  necessary ;  where,  however,  the  witness 
refused  to  verify,  the  Court  under  the  circumstances  dispensed  with  the 
affidavit  (Shortall  v.  Moran,  2  Ir.  L.  R.  87).  See  also,  as  to  dispensing 
with  an  affidavit  from  the  attesting  witness,  in  cases  where  the  submission  is 
made  a  rule  of  Court  under  this  section,  In  Be  Newton  v.  Hetherington,  19 
C.  B.  N.  S.  342  ;  and  see  as  to  compelling  the  witness  to  make  an  affidavit 
{Nugent  v.  Lowe,  Bl.  D.  &  Q.  220). 

As  to  the  several  requirements  necessary  in  order  that  the  award  may  be 
binding  upon  the  parties,  see  ante,  p.  284;  as  to  the  manner  of  enforcing  it, 
see  ante,  p.  287;  and  as  to  the  manner  of  setting  it  aside,  see  ante,  p.  285. 

As  regards  the  costs  of  arbitration,  the  power  of  awarding  them  depends 
entirely  upon  the  terras  of  the  submission.  Where  a  case  was  referred  and  it 
was  agreed  that  the  costs  should  abide  the  event,  and  the  sum  awarded  (the 
demand  being  upon  foot,  of  a  contract)  was  under  £20,  it  was  held  that  the 
parties  had  contracted  themselves  out  of  the  provisions  of  sect.  243  of  the 
Common  Law  Procedure  Act,  1853,  and  the  party  succeeding  was  entitled 
to  full  costs  (Owens  v.  Vanhomrigh,  14  Ir.  C.  L.  R.  362),  and  see  further, 


What  may  be 
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Revoking 
submission. 
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Webb  v.  Saunderson,  8  L.  T.  N.  S.  248;  Robertson  v.  Sterne,  13  C.  B.  N. 
S.  248;  Cowell  v.  Ammon  Company,  34  L.  J.  Q.  B.  161  ;  Harland  v. 
Mayor  of  Newcastle,  L.  R.  5  Q.  B.  47. 

When  the  order  referring  a  cause,  provided  that  the  costs  should  abide  the 
event  of  the  award,  and  the  arbitrator  awarded  that  each  party  had  a  claim 
against  the  other,  and  set  off  one  against  the  other,  and  directed  the  balance 
to  be  paid  to  the  party  having  the  larger  claim,  it  was  held,  although  the 
claims  on  both  sides  were  unliquidated,  that  the  party  recovering  the  balance 
was  entitled  to  the  costs  {Dunhill  v.  Ford,  L.  R.  3  C.  P.  36). 

Where  the  submission  provides  that  the  costs  shall  be  in  the  discretion  of 
the  arbitrator,  he  may  award  costs,  even  where  the  action  is  one  of  contract, 
and  the  sum  awarded  is  under  £20  (Cleary  v.  Cleary,  10  Ir.  C.  L.  R.  329)  ; 
and  if  in  such  a  case  the  award  is  silent  as  to  costs,  it  will  be  bad  (Richard- 
son v.  Worsley,  5  Ex.  613).  Where  in  such  a  case  the  arbitrator  directed 
the  costs  to  be  paid  by  the  party  to  whom  he  found  the  balance  to  be  due, 
the  Court  refused  to  interfere  with  his  discretion  (Fearon  v.  Flynn,  L.  R. 
5  C.  P.  34).  Where  the  submission  is  silent  as  to  costs,  the  arbitrator  has 
no  power  over  them  (Taylor  v.  Gordon,  2  M.  &  Scott,  725;  Wilson  v. 
Doolan,  5  Ir.  Jur.  0.  S.  1 35  ;  West  London  Railway  Co.  v.  Fit  1  ham,  L.  R. 
5  Q.  B.  361)  ;  if,  however,  the  reference  be  of  the  matters  in  dispute  in  a 
cause,  the  arbitrator  has  power  to  adjudicate  respecting  the  costs  of  the  cause, 
but  not  of  the  reference  or  award  ;  and  each  party  must  bear  his  own  ex- 
penses of  the  reference,  and  is  liable  to  half  the  costs  of  the  award  (Firth  v. 
Robinson,  1  B.  &  C.  277  ;  Taylor  v.  Gordon,  9  Bing.  570).  As  to  sending 
back  an  award  to  an  arbitrator  that  he  may  have  an  opportunity  of  certifying 
for  costs,  tee  Harland  v.  Mayor  of  Newcastle,  L.  R.  5  Q.  B.  47  ;  Fitzpatrick 
v.Moylan,  11  Ir.  Jur.  N.  S.  292;  and  see  as  to  the  scale  of  taxation  in 
reference  to  the  attendance  of  counsel,  the  arbitrators*  fees,  &c,  Sinclair  v. 
Great  Eastern  Railway  Co.  L.  R.  5  C.  P.  135. 

As  to  ad-  21.  Upon  the  trial  of  any  cause  the  addresses  to  the  jury 

cwnsei  to       shall  be  regulated  as  follows: — The  party  who  begins  (p)  or 
trials  ofn        n'8  counself  snaN  be  allowed,  in  the  event  of  his  opponent  not 
cannes.  it  &  announcing  at  the  close  of  the  case  of  the  party  who  begins 
iw,  s.  is?      his  intention  to  adduce  evidence,  to  address  the  jury  a  second 
time  at  the  close  of  such  case,  for  the  purpose  of  summing  up 
the  evidence;  and  the  party  on  the  other  side,  or  his  counsel, 
shall  be  allowed  to  open  the  case,  and  also  to  sum  up  the  evi- 
dence (if  any) ;  and  the  right  to  reply  shall  be  the  same  as 
at  present  (q). 
R*cM  to  (p)  When  a  question  as  to  the  right  to  begin  arises,  the  test  to  determine 

gui"  it  is,  "which  side  would  be  entitled  to  a  verdict,  supposing  no  evidence 

given  on  either  side"  (Leete  v.  Gresham  Insurance  Co.,  15  Jur.  1 161).  Thus 
where  in  an  action  by  the  indorsee  of  a  bill  of  exchange  against  the  drawer, 
want  of  consideration  was  pleaded,  it  was  held  that  inasmuch  as  consideration 
Is  to  be  presumed  until  the  contrary  is  shown,  the  defendant  should  begin 
(Mills  v.  Barber,  1  M.  &  W.  425).  Where  in  an  action  of  trespass,  the  de- 
fendant pleaded  a  right  to  a  watercourse  and  entry  to  remove  obstructions, 
upon  which  plea  the  plaintiff  took  issue ;  it  was  held  that  the  Judge  might 
properly  allow  the  defendant  to  begin,  unless  the  plaintiff  undertook  to  prove 
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substantial  damage  (Chapman  v.Rawson,  8  Q.  B.  673).  So,  also,  where 
in  an  action  of  covenant  for  the  payment  of  money,  the  defendant  pleaded 
that  the  deed  was  given  to  secure  the  payment  of  money  lost  at  gambling, 
it  was  held  that  the  defendant  was  entitled  to  begin  (EM  v.  Fox,  1  F.  &  F. 
1 36).  In  an  action  upon  the  money  counts,  where  the  defendant  pleaded 
affirmatively,  it  has  been  frequently  held  that  the  plaintiff  must  begin,  for  the  m^!j!I!onthe 
claim  being  unliquidated,  be  must  give  evidence  as  to  its  amount  (Af orris  v.  counts. 
Loton,  1  M.  &  Rob.  233 ;  but  see  Woodgate  v. Port*,  2  C.  &  Kir.  458.  In 
such  cases,  however,  the  defendant  by  admitting  the  amount  will  entitle  him- 
self to  begin  (Zacon  v.  Higgins,  3  Stark,  178). 

There  is  an  apparent  exception  to  the  rule  stated  above,  in  cases  where  Where  una*- 
damages  of  an  unascertained  amount  are  sought  to  be  recovered.  In  such  £H££ed  da" 
cases,  if  the  defendant  pleads  affirmatively,  the  plaintiff  in  case  no  evidence  claimed, 
were  given  by  the  defendant  in  support  of  his  pleas  would  be  entitled  to  a 
verdict  for  nominal  damages  at  least,  and  the  right  to  begin  has  consequently 
in  such  cases  been  frequently  claimed  by  the  defendant.  As,  however,  the 
amount  of  damages  in  such  cases  is  a  substantial  question  as  to  which  the 
plaintiff  must  give  evidence,  it  has  been  determined  that  the  plaintiff  has 
the  right  to  begin  (Carter  v.  Jones,  1  M.  &  Rob.  281 ;  Pirn  v.  The  Eastern 
Counties  Railway  Co.,  2  F.  &  F.  133,  in  which  latter  case  the  action  waa 
for  negligence,  and  the  only  plea  accord  and  satisfaction),  and  the  rule  is  the 
same  where  the  action  is  one  of  contract  and  the  damages  sought  are  unliqui- 
dated, as  for  instance,  in  actions  for  breach  of  promise  of  marriage  (Mercer 
v.WhalL,  5  Q.  B.  447).  Where,  however,  the  damages  are  of  ascertained 
amount,  as  in  replevin,  or  must  be  nominal,  the  defendant  will  be  entitled  to 
b*gin  where  his  pleas  are  in  the  affirmative  (Mercer  v.  Whall,  ubi  supra, 
465 ;  Lyons  t.  Fitzgerald,  Sm.  &  Bat.  405).  The  defendant  may,  however, 
by  admitting  the  amount  in  such  cases  entitle  himself  to  begin  (Bonfield  v. 
Smith,  2  M.  &  Rob.  5 19 ;   Tindall  v.  Baskett,  2  F.  &  F.  644). 

Where  the  affirmative  of  any  one  material  issue  is  on  the  plaintiff,  and  he  Where 
undertakes  to  give  evidence  upon  it,  he  has  a  right  to  begin  as  to  all  (Rawlins  several 
v.Desborough,  2  M.  &  Rob.  328 ;  with  which  compare  Lyons  v.  Fitzgerald,  ^m*. 
*bi  supra).    Where,  however,  to  an  action  on  a  bill  and  an  account  stated, 
the  defendant  pleaded  payment  to  the  first,  and  a  traverse  to  the  second 
count,  he  was  held  not  to  be  entitled  to  begin  unless  he  undertook  to  give 
some  evidence  of  an  account  stated  besides  the  bill  (Smart  v.  Raynor.  6  C. 
&P.  721).  V  9 

In  ejectment  the  rule  is  that  if  the  defendant  admits  so  much  of  the  in  nctions  of 
plaintiff's  case  as  would  entitle  the  latter  to  recover,  if  his  title  were  not  dis-  ejectment, 
placed  by  the  defendant,  the  defendant  is  entitled  to  begin  {Bernard  v.  Clune, 
Ir.  Cir.  Rep.  826).  Thus,  if  the  plaintiff  claims  as  heir,  and  defendant  as 
devisee,  the  defendant  by  admitting  plaintiff's  pedigree  and  the  dying  seized 
entitles  himself  to  begin  (Doe  v.  Smart,  1  M.  &  Rob.  476 ;  Goodtitle  v. 
Braham,  4T.  R.  497).  In  order,  however,  to  entitle  himself  to  begin  he 
must  admit  the  whole  without  qualification,  and  where  therefore  the  ejectment 
was  brought  by  the  heir  against  a  person  claiming  under  a  conveyance  from 
the  ancestor,  it  was  held  that  the  defendant  was  not  entitled  to  begin  upon 
admitting  the  heirship  of  the  plaintiff  (Doe  v.  Tucker,  M.  &  M.  536).  £0, 
also,  where  an  ejectment  is  brought  by  a  prior  devisee  against  a  subsequent 
one,  the  defendant  is  not  entitled  to  begin  upon  admitting  the  execution  of  the 
will,  under  which  the  plaintiff  claims  (French  v.  French.  2  Ir.  Jur.  0.  S.  21; 
Doe  v.  Bryan,  5  C.  B.  655). 
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R  fht  of 

reply. 


As  to  the  right  of  a  party  to  a  new  trial  in  consequence  of  an  erroneous 
ruling  of  the  Judge  as  to  the  right  to  begin,  see  Doe  v.  Brayne,  ubi  supra  ; 
Aehby  v.Bates,  15  M.  &  W.  589;  Bradford  v.  freeman,  $  Ex.  734; 
Lyons  v.  Fitzgerald,  Sm.  &  Bat.  405.  A  new  trial  in  such  a  case  is  not  a 
matter  of  strict  right,  but  it  will  be  granted  whenever  it  appears  that  the 
party  was  prejudiced  by  the  erroneous  ruling. 

(9)  The  party  who  begins  is  entitled  to  the  reply  if  the  opposite  party 
calls  witnesses.  If  the  opposite  party  does  not  call  witnesses  the  party  begin- 
ning has  in  general  no  right  to  reply.  If,  however,  the  opposite  party  in 
stating  his  case  puts  forward  a  statement  of  facts  material  to  the  issue,  not 
given  in  evidence  when  the  statement  is  made,  and  which  he  declines  to 
prove,  it  is  in  the  discretion  of  the  Judge  to  allow  a  reply  (Arundell  v. 
JIayes,  1  Huds.  &  B.  486 ;  Nauh  v.  Browne,  2  C.  &  K.  2 19 ;  Orerar  v.Sodo, 
M.  &  M.  85).  Thus  where  defendant's  counsel  stated  that  several  apologies 
had  been  offered  which  were  all  refused,  but  no  witnesses  were  called  for  the 
defendant,  plaintiff's  counsel  was  allowed  to  reply  {Keordan  v.  Sullivan, 
It.  Cir.  Rep.  346),  and  cf.  Clarke  v.  White,  ib.  523.  Statements  made,  how- 
ever, as  matter  of  inference  from  the  evidence  previously  given  do  not  give 
a  right  of  reply  (Magjath  v.  Browne,  Arm.  Mac.  &  O.  8,  133). 


Power  to 
Court  or 
Judge  to 
adjourn 
trial*.  17  A 
18  Vict  c. 
123,  a.  19. 


22.  It  shall  be  lawful  for  the  Court  or  Judge,  at  the  trial 
of  any  cause,  where  they  or  he  may  deem  it  right  for  the  pur- 
poses of  justice,  to  order  an  adjournment  for  such  time  and 
subject  to  such  terms  and  conditions  as  to  costs,  and  other- 
wise, as  they  or  he  may  think  fit  (r). 


Adjourning 
trial. 


(r)  Previous  to  the  passing  of  the  present  statute  a  Judge  might  postpone 
the  trial  of  a  cause  before  the  trial  began,  but  after  that  he  bad  no  power  to 
adjourn  the  hearing.  Under  the  above  section  he  may  now  adjourn  the 
hearing  whenever  it  is  proper  to  do  so  for  the  purposes  of  justice.  Where  a 
material  witness  of  the  plaintiff  was  absent  the  cause  was  adjourned  on  the 
terms  of  the  defendant's  costs  of  the  day  being  part  of  his  costs  in  the  cause 
{Bikker  v.  Beeston,  1  F.  &  F.  685,  686) ;  and  see  also  Cahillv.  Dawson,  1  F. 
&  F.  291,  in  which  case  the  trial  was  adjourned,  on  the  terms  of  the  defendant 
paying  the  costs  of  the  day,  and  the  same  jury  being  summoned ;  and  on  the 
adjourned  hearing  the  Judge  read  to  the  jury  the  notes  of  the  preceding 
sitting.  In  the  statement  of  the  case  on  the  part  of  the  plaintiff  a  document 
in  the  hands  of  a  third  party  appearing  to  be  material,  and  he  having  declined 
to  produce  it,  an  adjournment  was  allowed  for  the  purpose  of  serving  a  sub- 
pana  duces  tecum  (lligginson  v.  Bank  of  England,  1  F.  &  F.  450). 

Where  a  party  hesitatated  to  consent  to  a  reference,  the  Judge  intimated 
that  unless  a  reference  was  consented  to  he  would  adjourn  the  trial  until  the 
next  assizes  ((/one*  v.  Beaumont.  1  F.  &  F.  336). 


Affirmation 
instead  ot 
oath  In  cer- 
tain caset. 
17  *  18  Vict, 
c  125,  a  3V. 


23.  If  any  person  called  as  a  witness,  or  required  or  desir- 
ing to  make  an  affidavit  or  deposition,  shall  refuse  or  be  un- 
willing from  alleged  conscientious  motives  to  be  sworn,  it 
shall  be  lawful  for  the  Court  or  Judge  or  other  presiding 
officer,  or  person  qualified  to  take  affidavits  or  depositions, 
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•upon  being  satisfied  of  the  sincerity  of  such  objection,  to 
permit  such  person,  instead  of  being  sworn,  to  make  his  or 
her  solemn  affirmation  or  declaration  in  the  words  following ; 
videlicet^ 

"I  A.  B.  do  solemnly,  sincerely,  and  truly  affirm  and  de- 
clare, that  the  taking  of  any  oath  is,  according  to  my  religious 
belief,  unlawful ;  and  I  do  also  solemnly,  sincerely,  and  truly 
affirm  and  declare/'  Sfc. 

Which  solemn  affirmation  and  declaration  shall  be  of  the 
same  force  and  effect  as  if  such  person  had  taken  an  oath  in 
the  usual  form  (rr). 

(rr)  The  provisions  of  this  section  apply  both  to  Courts  of  criminal  and 
civil  judicature,  sect.  98,  post ;  and  see,  also,  32  &  33  Vict  c.  68,  a,  4. 

24.  If  any  person  making  such  solemn  affirmation  or  de-  Persons 
claration  shall  wilfully,  falsely,  and  corruptly  affirm  or  declare  SSe^ma- 
any  matter  or  thing  which  if  the  same  had  been  sworn  in  the  JJSJectto the 
usual  form,  would  have  amounted  to  wilful  and  corrupt  per-  »me  punish- 
jury,  every  such  person  so  offending  shall  incur  the  same  ESjury*.  17 & 
penalties  as  by  the  laws  and  statutes  of  this  kingdom  are  or  jfs^i?* 
may  be  enacted  or  provided  against  persons  convicted  of  wil- 
ful and  corrupt  perjury  (*). 

(«)  The  provisions  of  this  section  apply  both  to  courts  of  criminal  and 
civil  judicature,  sect  98,  pott, 

25.  A  party  producing  a  witness  shall  not  be  allowed  to  Howfar  a 
impeach  his  credit  by  general  evidence  of  bad  character,  but  party  mny 
he  may,  in  case  the  witness  shall  in  the  opinion  of  the  Judge  ovrowt!Jie*H. 
prove  adverse,  contradict  him  by  other  evidence,  or,  by  leave  lc.m**!zi.' 
of  the  Judge,  prove  that  he  has  made  at  other  times  a  state- 
ment inconsistent  with  his   present  testimony;   but  before 

such  last-mentioned  proof  can  be  given,  the  circumstances  of 
the  supposed  statement,  sufficient  to  designate  the  particular 
occasion,  must  be  mentioned  to  the  witness,  and  he  must  be 
asked  whether  or  not  he  has  made  such  statement  (*«). 

(m)  The  provisions  of  this  section  apply  both  to  courts  of  criminal  and 
civil  judicature,  sect  98,  pott,  and  see  28  Vict.  c.  18,  s.  3. 

Previous  to  the  present  act  the  rule  was,  that  a  party  calling  a  witness  _^       .... 

could  not  give  general  evidence  to  show  that  he  was  not  to  be  believed  upon  JSty*  uwn 

his  oath  {Ewer  y.Ambrote^  3  B.  &  C.  746);  and  in  this  respect  the  law  witness, 

has  remained  unaltered.     It  was  also  the  rule,  that  a  party  might  contradict  r    .     .. 

the  evidence  of  his  own  witness  upon  facts  material  to  the  issue  (see  Melhutih  iu°gn£m 
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statements 
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18  Vict.  c. 
125,  s.  23. 


v.  Collier,  15  Q.  B.  878);  as  for  instance,  in  cases  where  an  attesting  wit- 
ness denied  his  signature ;  and  although  the  above  section  seems  to  limit  this 
privilege  to  cases  where  the  witness  proves  adverse  in  the  opinion  of  the 
Judge,  yet  it  seems  to  have  been  the  opinion  of  the  Court  in  Oreenough  v. 
Eccles,  5  0.  B.  N.  S.  786,  that  the  present  section  was  not  intended  to  de- 
prive a  party  of  the  liberty  of  proving  his  case  by  other  witnesses  as  he 
might  have  done  previously. 

As  to  proving  that  a  witness  has  previously  made  a  statement  inconsistent 
with  his  present  testimony,  the  better  opinion  previous  to  the  present  statute 
was  that  such  evidence  was  not  admissible,  on  the  grounds  of  being  mere 
hearsay  evidence  ;  but  now  by  the  above  section  the  party  is  enabled  to  give 
such  statement  in  evidence,  by  the  leave  of  the  Judge,  whenever  the  Judge 
is  of  opinion  that  the  witness  is  adverse.  A  witness  whose  testimony  turns 
out  to  be  unfavourable  to  the  party  calling  him  is  not  therefore  an  adverse 
witness  within  the  meaning  of  this  section ;  to  make  him  an  adverse  witness,  he 
must  in  the  opinion  of  the  Judge  be  adverse  in  the  sense  of  showing  a  hostile 
mind  (Greenough  v.  Eccles,  5  C.  B.  N.  S.  786).  Where  a  witness  gave 
evidence  differing  from  his  previous  statements  to  the  attorney,  the  Judge 
allowed  him  to  be  examined  as  to  his  previous  statements  so  made,  and  also 
allowed  the  attorney  to  be  called  to  contradict  him  (Amstell  v.  Alexander,  16 
L.  T.  N.  S.  830).  In  Faulkner  v.  Brine,  1  F.  &  F.  254;  the  Judge  under 
similar  circumstances  allowed  the  witness  to  be  asked  whether  he  had  not 
made  such  contradictory  statements  and  to  be  dealt  with  as  adverse,  but  only 
with  a  view  to  discredit  him  generally.  In  Reed  v.  King,  30  L.  T.  290;  it 
was,  however,  stated  by  Pollock,  C.  B.,  that  the  present  section  was  not  meant 
to  apply  to  the  loose  statements  made  by  the  witness  to  the  attorney  with  a 
view  to  prepare  the  evidence,  and  the  Court  in  that  case  granted  a  rule  nisi 
for  a  new  trial  on  the  ground  that  witnesses  had  been  called  at  the  trial  10 
prove  such  statements.  A  series  of  letters  may  be  used  for  contradicting  a 
witness,  although  one  only  be  directly  inconsistent  (Jackson  v.  Thomason,  1 
B.  &  S.  7450 

As  regards  witnesses  called  by  the  other  side,  a  party  may  give  general 
evidence  to  show  that  they  are  unworthy  of  credit  (  The  Queen  v.  Brown  (r 
Headley,  L.  R.  I  C.  C.  70) ;  but  he  cannot  prove  particular  facts  in  order  to 
discredit  them  (R.  y. Watson,  2  Stark,  152).  Where  a  party  called  the 
attesting  witness  to  a  will  whose  evidence  was  unfavourable,  it  was  held  that 
though  he  could  not  be  considered  a  hostile  witness,  yet  he  was  produced  to 
satisfy  the  requirements  of  law,  and  was  not  to  be  regarded  as  the  witness  of 
the  party  producing  him ;  and  that  the  party  producing  him  might  put 
questions  toother  witnesses  tending  to  throw  doubts  npon  his  general  credi- 
bility (Coles  v.  Coles,  35  L.  J.  Prob.  40)  ;  and  see  further,  Jackson  v.Thoma- 
eon,  ubi  supra.  Evidence  going  to  show  that  the  plaintiff  or  his  agent  has 
by  word  or  act  admitted  his  case  to  be  bad,  is  admissible  without  calling  the 
plaintiff  or  his  agent  (Moriarty  v.  London  Chatham  and  Dover  Railway  Co.f 
L.  IL5Q.B.314). 

26.  If  a  witness,  upon  cross-examination  as  to  a  former 
statement  made  by  him  relative  to  the  subject  matter  of  the 
cause,  and  inconsistent  with  his  present  testimony,  does  not 
distinctly  admit  that  he  has  made  such  statement,  proof  may 
be  given  that  he  did  in  fact  make  it;  but  before  such  proof 
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can  be  given,  the  circumstances  of  the  supposed  statement 
sufficient  to  designate  the  particular  occasion  must  be  men- 
tioned to  the  witness,  and  he  must  be  asked  whether  or  not 
he  has  made  such  statement  (t). 

(i)  The  provisions  of  the  present  section  apply  both  to  courts  of  criminal 
and  civil  judicature,  sect.  98,  post,  and  see  28  Vict.  c.  18,  s.  4. 

Previous  to  the  present  statute,  a  party  might  give  evidence  to  show  that 
a  witness  produced  by  the  opposite  party  had  previously  made  statements 
relative  to  the  subject  matter  of  the  cause  inconsistent  with  the  testimony 
given  by  him,  provided  a  foundation  was  laid  for  such  evidence  by  asking 
the  witness  whether  he  had  not  made  such  contradictory  statements  ( The 
Queen' 1  Case,  2  B.  St  B.  301).  It  was,  however,  doubtful  whether  such 
evidence  was  admissible  when  the  witness  merely  stated  that  he  did  not  re- 
member having  made  the  statement,  but  any  doubt  upon  the  matter  is  now 
removed  by  the  above  section. 

In  order  to  render  such  evidence  admissible,  the  witness  must  be  asked  as  Laying 
to  the  time,  place,  and  person  involved  in  the  supposed  contradiction.     It  is  Jo?  w-Jjonlf 
not  sufficient  merely  to  ask  him  whether  he  has  ever  said  so  and  so  (Angus  contradictory 
v.  Smith,  M.  &  M.  474,  per  Tindal,  C.  J.).     In  The  Queen  v.  Connors,  4lr.  •tatement. 
Jur.  N.  S.  263,  it  was  held  by  the  Court  of  Criminal  Appeal,  that  counsel 
for  a  prisoner  may,  under  this  section,  ask  a  witness  on  cross-examination 
whether  he  had  not  before  the  magistrate  described  the  person  who  had  com- 
mitted the  crime  with  which  the  prisoner  was  charged  as  answering  a  parti- 
cular description,  and  on  the  witness  stating  that  he  does  not  recollect,  he 
may  under  the  following  section  give  parol  evidence  of  the  alleged  statement 
without  producing  and  reading  any  part  of  the  witness's  deposition. 

27.  A  witness  may  be  cross-examined  as  to  previous  state-  CroM-ex*mi- 
ments  made  by  him  in  writing,   or  reduced  into  writing,   re-  preXus*10 
lative  to  the  subject  matter  of  the  cause,  without  such  writ-  j? JJrfJJJJg  17 
ing  being  shown  to  him;  but  if  it  is  intended  to  contradict  Aisvict.'c. 
such  witness  by  writing,  his  attention  must,  before  such  con-    26,s*24* 
tradictory  proof  can  be  given,  be  called  to  those  parts  of  the 
writing  which  are  to  be  used  for  the  purpose  of  contradicting 
\\\m:  Provided  always,  that  it  shall  be  competent  for  the 
Judge,   at  any  time  during  the  trial,  to  require  the  pro- 
duction of  the  writing  for  his  inspection,  and  he  may  there- 
upon make  such  use  of  it  for  the  purposes  of  the  trial  as  he 
shall  think  fit  (w). 

(it)  The  provisions  of  this  section  apply  both  to  courts  of  criminal  and 
civil  judicature,  sect  98,  post,  and  see  28  Vict.  c.  18,  a.  5. 

Previous  to  the  present  statute,  upon  the  grounds  that  the  contents  of  a 
written  document  can  only  be  proved  by  the  writing  itself,  it  was  held  in 
The  Queen'*  Cane,  2  B.  &  8.  286,  that  a  witness  couid  not  be  cross-examined 
as  to  previous  statements  made  by  him  in  writing,  unless  the  writing  was 
shown  to  him  and  the  whole  document  put  in  evidence.    Now,  however,  the 
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Prnring  pre-    witness  may  be  examined  as  to  such  previous  statement  without  producing 
vioua  contra-   the  originals  (Sladden  v.  Serjeant,  i  F.&  F.  322);  but  if  be  denies  having 
■fakement.       made  tne  statement,  his  attention  must  be  called  to  the  contradictory  por- 
tion of  it,  if  it  is  intended  to  give  it  in  evidence. 

In  Herman  v.  Lester,  12  C.  B.  N.  S.  776,  it  was  held  that  a  party  to  an 
action  may  be  asked  in  cross-examination  fur  the  purpose  of  testiug  his  credit, 
whether  an  action  has  not  been  brought  against  him  in  an  inferior  court  of 
record  upon  a  similar  claim  and  a  verdict  against  him  has  not  been  returned 
by  the  jury,  he  having  given  evidence  in  the  cause,  and  this  may  be  done 
without  the  production  and  proof  of  the  record  of  that  Court.  And  see  The 
Queen  v.  Connors,  referred  to  in  the  note  to  the  last  section,  as  to  the  nature 
of  the  evidence  that  may  be  given  of  the  previous  contradictory  statements 
in  writing. 

The  provisions  of  the  above  section  only  apply  to  statements  made  by  the 
witness  himself  in  writing.  He  cannot  therefore  be  cross-examined  as  to 
statements  in  writing  made  to  him  by  third  parties,  see  Macdonnell  v.  Evans 
11  C.  B.  930. 


Proof  of 
previous 
conviction  of 
a  witness 
may  be, 
given.  17  & 
IH  Vict,  c 
125,  s.25. 


Attesting 
witness  need 
not  be  called, 
except  in 
certain  ca<es. 
17  &  18  Vict 
c  125,  S.  20. 


28.  A  witness  in  any  cause  may  be  questioned  as  to  whether 
he  has  been  convicted  of  any  felony  or  misdemeanor,  and,  upon 
being  so  questioned,  if  he  either  denies  the  fact,  Or  refuse  to 
answer,  it  shall  be  lawful  for  the  opposite  party  to  prove  such 
conviction ;  and  a  certificate  containing  the  substance  and 
effect  only  (omitting  the  formal  part)  of  the  indictment  and 
conviction  for  such  offence,  purporting  to  be  signed  by  the 
Clerk  of  the  Court,  or  other  officer  having  the  custody  of  the 
records  of  the  Court  where  the  offender  was  convicted,  or  by 
the  deputy  of  such  clerk  or  officer  (for  which  certificate  a  fee 
of  five  shillings  and  no  more  shall  be  demanded  or  taken), 
shall,  upon  proof  of  the  identity  of  the  person,  be  sufficient 
evidence  of  the  said  conviction,  without  proof  of  the  signature 
or  official  character  of  the  person  appearing  to  have  signed 
the  same  (t>). 

(r)  The  provisions  of  the  present  section  apply  both  to  courts  of  criminal 
and  civil  judicature,  sect  98,  post,  and  see  28  Vict.  c.  18,  s.  6.  In  Reg.  v. 
Parsons,  L.  K.  1  G.  C.  24,  it  was  held  that  the  certificate  of  a  previous  con- 
viction required  by  5  Geo.  4,  c.  84,  s.  24  (which  section  is  almost  similar  in 
terms  to  the  above  section)  is  sufficient,  by  virtue  of  8  &  9  Vict.  c.  1 13,  a.  1 
(post  in  the  Appendix),  if  it  purports  to  be  signed  by  an  officer  having  the 
custody  of  the  records,  although  that  officer  is  therein  described  as  the 
deputy  clerk  of  the  peace  of  a  borough  ;  and  that  the  certificate  need  not 
aver  that  the  quarter  sessions  at  which  the  prisoner  was  convicted  were  held 
by  the  Recorder. 

29.  It  shall  not  be  necessary  to  prove  by  the  attesting 
witness  any  instrument  to  the  validity  of  which  attestation 
is  not  requisite  ;  and  such  instrument  may  be  proved  by 
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admission,  or  otherwise,  as  if  there  had  been  no  attesting 
witness  thereto  (to). 

(w)  The  provisions  of  the  present  section  apply  both  to  courts  of  criminal  Attesting 
and  civil  judicature,  sect.  98,  pott,  and  see  28  Vict.  c.  18,  s.  70.  witness. 

Previous  to  the  passing  of  the  present  Act,  it  was  a  settled  rule  that 
whenever  a  deed  or  other  instrument  was  subscribed  by  attesting  witnesses, 
one  of  them  at" least  should  be  called  to  prove  the  execution ;  and  so  strong 
was  the  rule  that  it  was  held  that  the  plaintiff  could  not  prove  the  execu- 
tion of  an  attested  deed  by  the  testimony  in  open  Court  of  the  defendant  who 
executed  it,  nor  examine  such  defendant  as  to  the  contents  of  it  (Whyman  v. 
Garth,  8  Ex.  803). 

By  the  above  section  this  rule  has  been  altered  as  to  instruments,  to  the 
execution  of  which  an  attesting  witness  is  not  necessary. 

Where,  however,  as  in  the  case  of  a  will,  an  attesting  witness  is  necessary,  Where  evi- 
the  instrument,  &c,  must  be  proved  asbefore  the  statute,  t.  «.,  by  the  evidence  dence  of 
of  the  attesting  witness,  and  the  old  law  must  therefore  be  occasionally  referred  witness  dis- 
to.     Where  however,  the  attesting  witness  is  dead  (Anon.,  12  Mod.  607  ;  pensed  with. 
Montgomery  v.  Joyce,   1  Cr.  &  Bix,  422) ;  or  absent  in  a  foreign  country 
(Prince  v.  Blackburn,  2  East,  252) ;  or  where  he  cannot  be  found  after  dili- 
gent inquiry  {Jury  v.  Mark,  2  Ir.  O.  S.  276  ;  Spooner  v.  Payne,  4  C.  B. 
328);  secondary  evidence  will  be  admissible;  and  so,  also,  where  it  appears 
that  he  is  colluding  with  the  opposite  party,  such  evidence  will  be  received 
(Keating  y.Smith,  Bl.  D.  &  O.  159). 

30.  Comparison  of  a  disputed  writing  with  any  writing  Comparison 
proved  to  the  satisfaction  of  the  Judge  to  be  genuine  shall  be  writin^n* 
permitted  to  be  made  by  witnesses  ;  and  such  writings,  and  ^vict.c.i-is, 
the  evidence  of  witnesses  respecting  the  same,  may  be  sub- 
mitted to  the  Court  and  jury  as  evidence  of  the  genuineness, 
or  otherwise,  of  the  writing  in  dispute  (x). 

(x)  The  provisions  of  the  present  section  apply  both  to  courts  of  criminal 
and  civil  judicature,  sect.  98,  port,  and  see  28  Vict.  c.  18,  8.  8. 

Formerly  the  rule  of  law  was,  that  where  witnesses  were  produced  for  the 
purpose  of  proving  handwriting,  it  was  necessary  that  their  acquaintance  Proving 
with  the  handwriting  should  not  have  been  acquired  pending  the  litigation,  handwriting, 
for  the  purpose  of  proving  or  disproving  the  handwriting  in  question  (  The 
Fitzwalter  Peerage  Ca*e,  10  CI.  &  F.  193  ;  Doe  v.  Suckermore,  5  Ad.  &  E. 
703).   By  the  above  section  that  rule  has  been  altered. 

Where  the  question  in  a  cause  was  as  to  the  genuineness  of  the  signature 
to  a  bill,  other  documents,  such  as  receipts  not  relevant  to  the  issue,  but 
proved  to  be  in  the  handwriting  of  the  defendant,  were  allowed  to  be  put  in 
for  the  purpose  of  comparison  {Birch  v.  Ridgway,  1  F.  &  F.  270).  On  the 
cross-examination  of  an  attesting  witness  to  a  codicil,  he  denying  that  it  was 
in  his  hand-writing,  other  documents  admitted  by  him  to  be  in  his  writing, 
were  allowed  to  be  submitted  to  the  jury  forthe  purpose  of  comparison  of  hand- 
writing (Cresswell  v.  Jackson,  2  F.  &  F.  24).  Where  the  question  was 
whether  a  memorandum  was  in  the  handwriting  of  a  defendant,  and  in  the 
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conrse  of  cross-examination  he  was  got  to  write  something  on  a  piece  of 
paper,  this  was  allowed  to  be  shown  to  the  jury  for  the  purpose  of  comparison 
(Cobbett  v.  Kilminster,  4  F.  &  F.  490). 

Where  an  anonymous  letter,  not  regularly  proved,  was  casually  handed  to 
a  witness  without  the  attention  of  the  Court,  or  the  opposite  counsel  being 
called  to  it,  and  was  made  use  of  for  the  purpose  of  comparison  of  hand- 
writing, whereupon  the  plaint  iff  denied  that  the  letter  was  in  his  handwriting, 
the  Court  set  aside  a  verdict  had  for  the  defendant  (Eg  an  v.  Cowan,  air. 
Jur.  N.  S.  394).  In  the  same  case  the  Court  intimated  that  the  genuineness 
of  a  document-not  in  issue  and  used  solely  for  the  purpose  of  comparison,  is  a 
question  for  the  Judge  and  not  for  the  jury,  and  the  decision  of  the  Judge 
upon  the  point  may  be  reversed  by  the  Court  above. 

31.  In  any  action  at  law  or  suit  in  equity  where,  accord- 
ing to  the  existing  law,  it  would  be  necessary  to  produce  and 
prove  an  original  will  or  other  testamentary  instrument  in 
order  to  establish  a  devise  or  other  testamentary  disposition, 
probate  or  letters  of  administration  of  such  will  or  other 
testamentary  instrument,  or  a  copy  thereof  purporting  to  be 
certified  as  a  true  copy  by  some  officer  of  the  testamentary 
Court  in  which  the  same  shall  have  been  lodged,  shall  be 
sufficient  evidence  of  such  will  or  other  testamentary  instru- 
ment and  its  contents  ;  provided  that  the  party  intending  to 
produce  such  probate,  letters  of  administration,  or  copy  shall 
have  given  seven  days'  notice  of  such  his  intention  to  the  op- 
posite party,  and  unless  the  party  receiving  such  notice  shall, 
within  three  days  thereafter,  by  a  counter  notice,  require  the 
production  and  proof  of  the  original  will  or  other  testamentary 
instrument  (y). 

(y)  This  section  has  been  repealed  by  20  &  21  Vict.  c.  79,  s.  70.  By- 
sect.  68  of  that  Act,  it  is,  however,  enacted  that,  **  in  any  action  at  law  or 
suit  in  equity,  when,  according  to  the  existing  law,  it  would  be  necessary  to 
produce  and  prove  an  original  will  in  order  to  prove  a  devise  or  other  testa- 
mentary disposition,  of  or  affecting  real  estate,  it  shall  be  lawful  for  the  party 
intending  to  establish  in  proof  such  devise  or  other  testamentary  disposition, 
to  give  to  the  opposite  party  seven  days,  at  least,  before  the  trial  or  other 
proceeding  in  which  the  said  proof  shall  be  intended  to  be  adduced,  notice 
that  he  intends  at  the  said  trial  or  other  proceeding,  to  give  in  evidence  as 
proof  of  the  devise  or  other  testamentary  disposition,  the  probate  of  the  said 
will,  or  the  letters  of  administration  with  the  will  annexed,  or  a  copy  thereof 
stamped  with  any  seal  of  the  Court  of  Probate,  and  in  every  such  case  such 
probate,  or  letters  of  administration,  or  copy  thereof  respectively,  stamped  as 
aforesaid,  shall  be  sufficient  evidence  of  such  will,  and  of  its  validity  and  con- 
tents, notwithstanding  the  same  may  not  have  been  proved  in  solemn  form, 
or  have  been  otherwise  declared  valid  in  a  contentious  cause  or  matter  as 
herein  provided,  unless  the  party  receiving  such  notice  shall,  within  three 
days  after  such  receipt,  give  notice  that  he  disputes  the  validity  of  such  devise 
or  other  testamentary  disposition." 
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At  Common  Law  in  order  to  prove  a  devise  of  lands  the  will  itself  should  H°™"L 
be  produced,  for  probate  of  the  will  was  not  even  secondary  evidence.  This,  common 
however,  has  been  altered  by  the  enactment  referred  to  above.  Law. 

If  the  requisite  notice  be  given  under  the  above  enactment  of  the  inten-  Where  no 
tion  of  the  party  to  give  the  probate,  &c,  in  evidence,  and  the  opposite  JJJJJJJf  J^ed 
party  does  not  give  the  counter- not  ice  prescribed,  he  may,  nevertheless,  at 
the  trial  dispute  the  validity  of  the  will,  for  •*  sufficient  evidence"  only  means 
primd  facie  evidence  (BarracIoughv.Greenough,  L.  R.  2  Q.  B.  612).   When 
the  notice  required  is  given  and  no  counter-notice  served,  probate  of  a  will 
obtained  prior  to  the  passing  of  the  Act  and  sealed  with  the  seal  of  the  Pre- 
rogative Court  is  admissible,  and  does  not  require  to  be  seXled  with  the  seal 
of  the  Probate  Court  (Irwinv.Callicell,  12  Ir.  C.  L.  R.  144).     The  notice  Form  of 
must  specify  the  particular  purpose  for  which  the  probate  is  to  be  given  in  notice, 
evidence  {Cope  v.  Mooney,  o  Ir.  Jur.  N.  S.  184,  overruling  upon  this  point 
Irwin,  v.  Callwell,  ubi  supra).     The  notice  in  question  should  be  given  to  the 
attorney  of  the  opposite  party  (Barraclough  v.  Greenough,  ubi  $«pra).     For 
a  form  of  notice,  see    Field   Dunn   and    Biddle's  Chancery  Forms,   730. 
Probate  of  a  will  is  not  admissible  evidence  under  this  section  to  prove  the 
appointment  of  a  testamentary  guardian  {Cope-  v.  Mooney,  9  Ir.  Jur.  N.  S. 
184). 

32.  Provided  always,  that  in  case  any  such  counter-notice  Court  or 
shall  be  served,  it  shall  be  lawful  for  the  party  intending  to  on  appiica-* 
produce  such  probate,  letters  of  administration,  or  copy,  to  SSrtorU*h 
apply  to  the  Court  or  a  Judge  for  an  prder  that  such  probate,  Ju(*p ,or 

1 rr  J        n     i     •    •  •  &  1     »i  1       n  111  TOcn  purpose, 

letters  of  administration,  or  copy  shall  be  deemed  and  taken  order  certain 
as  sufficient  evidence  of  such  will  or  other  testamentary  in-  DeKtaken  asto 
strument,  and  its  contents,,  and  thereupon  the  Court  of  Judge  JJ^J$J5!of 
may  make  such  order  in  relation  thereto  as  may  be  fit,  and  will,  &c 
the  said  Court  or  Judge  may  thereupon  determine  by  whom 
the  costs  of  such  application  shall  be  paid,  and  upon  what 
terms,  if  any,  such  will  or  other  testamentary  document  shall 
be  produced  (z).  » 

(z)  This  section  has  been  repealed  by  20  &  21  Vict  c.  79,  a.  70. 

33.  In  every  case  in  which,  after  the  notices  mentioned  in  A8t?c^s11ff 
the   last  section,   the  original  will   or   other   testamentary  pro° 
instrument  shall  be  produced  and  proved,  it  shall  be  lawful 

for  the  Court  or  Judge  before  whom  such  evidence  shall  be 
given  to  direct  by  which  of  the  parties  the  costs  thereof  shall 
be  paid  (a). 

{a)  This  section  has  been  repealed  by  20  &  21  Vict  c  79,  s.  70,  and  in 
its  place  it  is  enacted  by  sect.  69  of  the  same  Act,  that  "  in  every  case  in 
which  in  any  such  action  or  suit,  the  original  will  shall  be  produced  and  proved, 
it  shall  be  lawful  for  the  Court  or  a  Judge  before  whom  such  evidence  shall 

X  2 
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be  tfven  to  direct  by  which  of  the  parties  the  costs  thereof  shall  be  paid." 
A  nimilar  provision  is  contained  in  the  English  Probate  Act,  20  &  21  Vict, 
c  77,  s.  65. 

t..rSy>cunients       34.  Upon  the  production  of  any  document  as  evidence  at 

fr'Si'Sd  not    the  trial  of  any  cause»  it;  sha11  be  the  dutv  of  lhe  officer  of  the 

suffiCne3tly     Court  whose  duty  it  is  to  read  such  document  to  call  the  at- 

£  Is  vict.  c.    tention  of  the  Judge  to  any  omission  or  insufficiency  of  the 

rift, s.  28.        6iamp;  and  4he  document,  if  unstamped,  or  not  sufficiently 

siauiped,  6hall  not  be  received  in  evidence  until  the  whole  or 

(as  the  case  may  be)  the  deficiency  of  the  stamp  duty,  and 

the  penalty  required  by  statute,  together  with  tbfe  additional 

penalty  of  one  pound,  shall  have  been  paid  (b). 

stamping  (&)  The  provisions  of  the  present  section  only  apply  to  snch  documents  as 

<■ -ruraents  at  might  have  been  stamped  in  the  ordinary  way  up  to  the  period  of  the  trial, 
and  they  do  not  therefore  extend  to  cases  where  the  document  in  question 
should  have  been  stamped  at  the  time  of  the  execution  or  within  a  limited 
period  afterwards  (Londonderry  Steamboat  Co.  v.  Middleton,  7  Ir,  C.  L.  R. 
361). 

In  Connor  v.  Cronin,  7  Ir.  C.  L.  R.  480,  it  was  held  that  a  stamped  copy 
of  a  lost  unstamped  original  document  cannot  be  received  in  evidence.  This 
case  has,  however,  been  doubted  (Herbert  v.  ito«,  13  Ir.  Ch.  25). 

court™fr£e  35*  Such  officer  of  the  Court  shall,  upon  payment  to  him 
Sutv  and  °^  l^e  wkole,  or  (a8  tne  c&se  may  ^e)  °f  l^e  deficiency  of  the 
penalties,  and  stamp  duty  payable  upon  or  in  respect  of  such  document,  and 
ol-^to the  of  the  penalty  required  by  Statute,  and  of  the  additional 
lievemie.  17  Pena^y  °f  one  pound,  give  a  receipt  for  the  amount  of  the 
&  is  vict.  duty  or  deficiency  which  the  Judge  shall  determine  to  be 
payable,  and  also  of  the  penalty,  and  thereupon  such  docu- 
ment shall  be  admissible  in  evidence,  saving  all  just  excep- 
tions on  other  grounds  ;  and  an  entry  of  the  fact  of  6uch 
payment,  and  the  amount  thereof,  shall  be  made  in  a  book 
kept  by  such  officer ;  and  such  officer  shall,  at  the  end  of  each 
sittings  or  assizes  (as  the  case  may  be),  duly  make  a  return 
to  the  Commissioners  of  Inland  Revenue  of  the  monies,  if  any, 
■which  he  has  so  received  by  way  of  duty  or  penalty,  distin- 
guishing between  such  monies,  and  stating  the  name  of  the 
cause  and  the  parties  from  whom  he  received  such  monies, 
and  the  date,  if  any,  and  description  of  the  document,  for  the 
purpose  of  identifying  the  same ;  and  he  shall  pay  over  the 
said  monies  to  the  Receiver  General  of  the  Inland  Revenue, 
or  to  suc}i  person  as  the  said  Commissioners  shall  appoint  or 
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authorize  to  receive  the  same  ;  and  in  case  such  officer  shall  if  officer  ne- 
neglect  or  refuse  to  furnish  such  account,  or  to  pay  over  any  Si^moiK 
of  the  monies  so  received  by  him  as  aforesaid,  he  shall  be  {J68*1*1!^  , 
liable  to  be  proceeded  against  in  the  manner  directed  by  the  aeainstas 
eighth  section  of  an  Act  passed  in  the  Session  of  Parliament  Jlr&ufvict; 
holden  in  the  thirteenth  and  fourteenth  years  of  the  reign  of  c-  bl* 
Her  present  Majesty,  intituled,  An  Act  to  repeal  certain  Stamp 
Duties,  and  to  grant  others  in  lieu  thereof,  and  to  amend  the 
laws  relating  to  the  Stamp  Duties;  and  the  said  Commissioners 
shall,  upon  request,   and  production  of  the  receipt  herein- 
before mentioned,  cause  such  documents  to  be  stamped  with 
the  proper  stamp  or  stamps  in  respect  of  the  sums  so  paid  as 
aforesaid  :     Provided  always,   that  the  aforesaid   enactment 
shall  not  extend  to  any  document    which  cannot  now    be 
stamped  after  the  execution  thereof  on  payment  of  the  duty 
and  a  penalty. 

36.  No  document  made  or  required  under  the  provisions  of  No  document 
this  Act  shall  be  liable  to  any  stamp  duty.  tramp.  17  &, 

J  r  J  18  Vicf.  c. 

12J,  a.  80. 

37.  No  new  trial  shall  be  granted  by  reason  of  the  ruling  No  new  trial 
of  any  Judge  that  the  stamp  upon  any  document  is  sufficient,  to^uffidency 
or  that  the  document  does  not  require  a  stamp  (c).  a  uTvlct.17 

c.  125,  s.  31. 

(c)  It  lias  been  held  that  the  Judge  should  not  reserve  a  question  for  the  Reserving 
Court  above  as  to  whether  an  instrument  is  properly  stamped  or  not  ^^5°"  **  ** 
(Siordet  v.  Kuczintki,  17  C.  B.  251);  aud  even  where  the  parties  consent,  it 
would  appear  that  the  question  should  not  be  reserved,  and  that  under  the 
above  section  the  Court  has  no  jurisdiction  to  entertain  any  motion  upon  a 
point  reserved  upon  the  stamp  law  (Heiser  v.  Grout,  5  H.  &  N.  35) ;  but 
see  Eamee  v.  Smith,  1  Jur.  N.  8.  1025.  In  Herbert  v.  Beg  ha  n,  8  Ir.  C.  L.  R. 
A  p.  55,  it  was,  however,  held  that  if  a  question  arose  at  A'ut  Ptiun  as  to  the 
liability  of  a  document  to  stamp  duty,  the  Judge  may  reserve  the  question 
for  the  opinion  of  the  Court,  and  order  a  conditional  jodgment  of  the  stamp 
duty  and  penalty ;  and  such  a  lodgment  is  not  a  determination  of  right  in 
favour  of  the  Crown. 

If  the  Judge  refuses  to  admit  a  document  on  the  ground  of  an  instrument 
being  insufficiently  stamped,  his  ruling  ia  open  to  review  {Sharpies  v. 
Richard;  2  H.  &*N.  57). 

38.  Error  may  be  brought  upon  a  judgment  upon  a  special  Error  may  be 
case  stated  under  this  Act  in  any  award  in  the  same  manner  ^pecuuSl* 
as  upon  a  judgment  upon  a  special  verdict,  unless  the  parties  J;  j^Va?" 
agree  to  the  contrary ;  and  the  proceedings  for  bringing  such 

special  case  before  the  Court  of  Error  shall,  as  nearly  as  may 
be,  be  the  same  as  in  the  case  of  a  special  verdict ;  and  the 
Court  of  Error  shall  either  affirm  the  judgment  or  give  the 
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sam e  judgment  as  ought  to  have  been  given  in  the  Court  in 
-which  it  was  originally  decided,  the  said  Court  of  Error 
being  required  to  draw  any  inferences  of  fact  from  the  facts 
stated  in  such  special  case  which  the  Court  where  it  was 
originally  decided  ought  to  have  drawn  (d). 

(d)  This  section  differs  from  the  corresponding  English  section,  in  ex- 
pressly providing  for  special  cases  stated  under  the  Act,  "  in  any  award." 
Under  the  English  Act  error  does  not  lie  upon  the  judgment  upon  a  special 
case  stated  by  an  arbitrator  (Gumm  v.  Fowler,  2E.&E.  890). 

Grounds  to         39.  In  every  rule  Nisi  for  a  new  trial  or  to  enter  a  verdict 
ruie^kMo1?    or  nonsuit,  the  grounds  upon  which  such  rule  shall  have  been 
r*8  vu*.  c!  granted  shall  be  shortly  stated  therein  (a). 
125,  a.  as.' 

(«)  This  and  the  following  sections  deal  with  motions  for  a  new  trial,  and 
for  leave  to  enter  a  verdict  or  nonsuit  upon  a  point  reserved.  Formerly  no 
appeal  lay  from  the  order  of  the  Court  upon  applications  of  this  description, 
but  now  under  sects.  40  and  41,  an  appeal  may  be  brought  in  the  cases 
therein  provided  for. 

New  trial.  a  motion  for  a  new  trial  is  the  remedy  applicable  where  a  miscarriage  of 

justice  has  taken  place  at  the  trial.  Where  the  contention  of  the  party 
is,  that  notwithstanding  the  finding  of  the  jury  he  is  entitled  to  the  judg- 
ment of  the  Court,  his  course  is  to  move  in  arrest  of  judgment,  or  for 
judgment  non  obttante  veredicto,  as  to  which  see  ante,  p.  192.  In  place  of 
moving  for  a  new  trial  in  cases  where  that  remedy  is  applicable,  the  party 
aggrieved  may  in  certain  cases  tender  a  bill  of  exceptions,  as  to  which,  see 
ant*,  p.  1 35.  Where  a  party  moves  for  a  new  trial,  he  will  not  in  general, 
be  allowed  to  proceed  at  the  same  time  with  a  bill  of  exceptions  involving 
the  same  question  (Bloomfield  v.  Johnson,  13  Ir.  C.  L.  R.  Ap.  57  ;  Butler 
v.  Mounioarrett,  1  lr.  Jur.  N.  S.  474) ;  nor  will  he  be  allowed  upon  such  a 
motion  to  impeach  the  validity  of  his  adversary's  pleadings  (Lysaght  v. 
Delacour,  8  Ir.  C.  L.  R.  453). 

Grounds  on  As  to  the  grounds  upon  which  a  new  trial  may  be  applied  for,  see  Broom's 

glinted  Commentaries,  3rd  ed.,  p.  206  ;  where  most  of  the  cases  are  collected.     As 

a  general  rule,  the  grounds  upon  which  a  new  trial  will  be  granted,  are  (1), 
in  consequence  of  a  mistake  on  the  part  of  the  Judge ;  (2)  the  default  or 
misconduct  of  the  opposite  party;  (3)  the  default  or  misconduct  of  the  jury, 
and  (4),  where  though  the  verdict  is  not  open  to  objection  upon  any  of  the 
grounds  just  mentioned,  yet  a  new  trial  is  necessary  in  order  that  complete 
justice  may  be  done. 

Misdirection.  As  regards  the  first  of  the  grounds  referred  to  above,  a  new  trial  will  gene- 
rally be  granted  when  the  Judge  has  misdirected  the  jury.  A  misdirection 
consists  in  the  mis-statement  to  the  jury  of  some  legal  principle  involved  in 
the  case,  or  submitting  as  the  basis  of  their  verdict  questions  immaterial,  ir- 
relevant, or  not  warranted  by  the  evidence,  or  not  sufficiently  explaining  the 
law  involved  in  the  case  (see  Elliott  v.  The  South  Devon  Railway  Cb.,  2 
Ex.  725  ;  in  which  case  a  new  trial  was  granted  in  consequence  of  the  Judge 
not  having  sufficiently  defined  the  word  "  town"  at  the  trial).    When  a  mi- 


Digitized  byLjOOQLC 


New  Trial.  3 1 1 

direction  has  taken  place  a  new  trial  will  be  granted,  unless  it  is  clear  that 

the  result  would  have  been  the  same  had  the  direction  been  proper.     '1  has 

where  there  is  an  established  rule  by  which  the  jury  should  be  governed  in 

the  measure  of  damages,  it  is  the  duty  of  the  Judge  to  bring  it  to  their  notice, 

and  his  omitting  to  do  so  is  ground  for  a  new  trial,  although  the  point  was 

not  taken  at  the  trial  (Knight v.  Egertoa,  7  Ex.407  ;  Hadleyv.  Baxendule, 

23  L.  J.  Ex.  179) ;  and  the  Court  has  no  discretion  in  the  matter  (Parker 

v.  Cuthcart,  17  lr.  C.  L.  R.  778);  and  in  general,  if  any  mistake  be  made 

at  the  trial,  for  which  a  bill  of  exceptions  might  have  been  tendered   (ante, 

p.  1 35),  and  a  note  of  the  objection  was  then  and  there  taken,  the  Court 

will  grant   a   new   trial  (Bernasconi  v.  Farebrother,  1  B.  &  Ad.  372). 

Even  where  there  has  been  no  misdirection,  but  it,  notwithstanding,  appears 

that  the  jury  may  have  misunderstood  the  Judge,  and  may  consequently 

have  been  misled,  a  new  trial  will  be  granted,  although  no  objection  was 

taken  to  the  charge  at  Nisi  Priu$  (Thomson  v.  Millar,  lr.  R.  1  C.  L.  90). 

Where,  however,  the  erroneous  ruling  complained  of  is  upon  a  collateral 

point  only,  as  to  which  a  bill  of  exceptions  could  not  have  been  tendered,  a 

new  trial  will  not  be  granted  as  of  right,  but  only  in  the  event  of  a  failure  of 

justice  (Black  v.  Jones  f  6  Ex.    213;    Clarke  v.  Arden,  16  C.    B.  227  >. 

Where  the  Judge  had  misdirected  the  jury  as  to  one  of  the  items  in  the 

plaintiff's  demand,  and  the  plaintiff's  counsel  on  the  motion  for  a  new  trial 

coming  on  to  be  heard,  consented  to  abandon  that  part  of  his  demand  to 

which  the  misdirection  applied,  the  Court  without  the  defendant's  absent, 

ordered  judgment  to  be  entered  for  the  reduced  amount  (Moore  v.  Tuckwell, 

1  C.  B.  607).     A  nondirection  by  the  Judge  is  no  ground  for  a  new  trial,  Non  dlrec- 

tinless  a  failure  of  justice  has  taken  place  (Ford  v.  Laeey,  30  L.  J.  Ex.  tion' 

351);  and  where  in  an  action  of  ejectment  the  defendant  did  not  rely  upon 

the  Statute  of  Limitations  at  the  trial,  it  was  held  that  he  could  not  set  it 

up  upon  a  motion  for  a  new  trial  (Latouche  v.  Penninekf  10  lr.  Jur.  N.  S. 

3*0- 

If  the  Judge  without  the  consent  of  the  parties  discharges  the  jury  from   Discharging 
finding  upon  a  material  issue,  it  will  be  ground  for  granting  a  new  trial  J^JHPh, 
(Tinkler  v.  Rowland,  4  A.  &  E.  868).     He  may,  however,  discharge  the  fromfln(Un8- 
jurv  from  finding  upon  an  issue,  which  the  finding  upon  other  issues  render 
immaterial  (Ttsdall  v.  Pamell,  14  lr.  C.  L.  R.  1).      Where  the  Judge  has  J32JJJJ  r 
improperly  admitted  or  rejected  evidence,  the  Court  will,  iu  general,  grant  a  reje^tffmof* 
new  trial ;  if,  however,  it  clearly  appears,  that  without  the  evidence  so  ad-  evidence, 
mitted  there  was  enough  to  warrant  the  verdict  of  the  jury,  or  that  the  evi- 
dence so  rejected  would  not  have  altered  the  case,  or  that  it  would  not  have 
established  any  fact  not  already  proved,  a  new  trial  will  not  be  granted  {Doe 
v.  Tyler,  6  Bing.  561 ;  Alexander  v.  Barker,  2  Tyr.  140;    White  v.Dowl* 
ing,  8  lr.  L.  R.  128 ;  Boyd  v.  AP Cardie,  Sm.  &  B.  431).     In  order,  more- 
over, to  entitle  a  party  to  a  new  trial  on  the  ground  of  the  rejection  of  evi- 
dence, it  must  appear,  not  merely  that  it  was  offered  and  not  received,  but 
that  the  Judge  was  given  to  understand  that  its  reception  was  pressed,  and 
that  he  deliberately  rejected  it  ( IFhitehouse  v.  Hemtnant,  27  L.  J.  Ex.  295). 
It  will  also  be  a  ground  for  directing  a  new  trial  if  the  Judge  has  allowed   Where  no 
the  case  to  go  to  the  jury  when  he  should  have  directed  a  nonsuit.     It  is  in  JT1^ jury.0 
every  case  the  duty  of  the  Judge  to  determine,  as  a  preliminary  question, 
whether  there  is  any  evidence  to  go  to  the  jury  in  support  of  the  plaintiff's 
case  (Ryder  v.  Wom/jwell,  L.  R.  4  Ex.  3a);  and  in  determining  such  ques- 
tion, the  well  settled  rule  is,  that  it  is  not  sufficient  that  there  should  be  some 
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evidence  to  go  to  the  jury,  bat  that  there  should  be  such  evidence  as  the  jury 
can  properly  find  a  verdict  upon  {Giblin  v.  Ml  Mullen,  L.  R.  2  P.  C.  317). 
Directing        ^  non8a»t  may  be  directed  even  after  the  defendant  has  entered  upon  las 
nonsuit.  case,  and  evidence  given  by  the  latter  may  be  used  for  the  purpose  of  a  non- 

suit (ib).     Unless  the  Judge  at  the  trial  reserves  liberty  for  the  defendant  to 
move  to  enter  a  nonsuit,  the  Court  in  banc  cannot  order  a  nonsuit  to  he 
entered,  and  the  only  course  open,  will  be  to  direct  a  new  trial  {Mine/tin  v. 
Clement,  1  B.  &  Aid.  252);  and  see  further,  Reeves  v.  Morris,  Arm.  Mac 
and  Og.  159 ;  Corsar  v.  Reed,  21  L.  J.  Q.  B.  18.     Formerly  the  rule  waa 
that  where  the  plaintiff  submitted  to  be  nonsuited,  as  that  was  bis  voluntary 
act,  he  could  not  afterwards  complain ;  it  is  now,  however,  settled,  that  if  he 
submits  to  be  nonsuited  in  deference  to  the  opinion  of  the  Judge,  on  a  ques- 
tion of  law,  he  may  move  for  a  new  trial  {Alexander  v.  Barker,  2  C.  &  J. 
133);  but  if  he  elects  to  be  nonsuited  the  rule  is  different  {Butler  v.  Dor  ant. 
Informing       3  Taunt.  229).     Where  the  Judge  informed  the  jury  of  the  amount  of 
•tumages*        dam"g«3  necessary  to  carry  costs,   it  was  held  to  be  no  ground  for  directing 
carry  costs.     &  new  trial  {Twyman  v.  Knowles,  13  C.  B.  222 ;  and  see  Kilmore  v.  Abdoo- 
lah,  27  L.  J.  Ex.  307).     As  to  granting  a  new  trial  for  an  incorrect  ruling 
as  to  the  right  to  begin,  see  ante,  p.  300  ;  for  an  incorrect  ruling  as  to  the 
stamp  upon  a  document,  ante.  p.  309,  and  for  stopping  defendant's  counsel 
in  bis  statement  of  the  matters  proposed  to  be  proved  {Listowel  v.Gibbins, 
8  Ir.  C.  L.  R.  290). 
Mlncmiductof      If  the  party  in  whose  favour  the  verdict  has  been  given,  has  tampered  with 
successful        the  jury,  it  will  of  course  be  ground  for  granting  a  new  trial,  and  where  a  plain- 
tiff who  was  subpoenaed  as  a  witness  failed  to  attend,  a  verdict  found  in 
his  favonr  was  set  aside  {Mayo  v.  Ben  (ley,   n  Ir.  Jur.  N.  S.  221 ;  and  see 
Kingv.Kelk,  20  L.  T.  N.  S.  974);  and  see  further  as  to  setting  aside  a 
verdict  for  the  misconduct  of  the  party  or  his  agent  {Carey  v.  Walsh,  8  Ir. 
Jnr.  N.  S.  36).      Where  plaintiff's  counsel  informed  the  jury  of  the  amount 
of  damages  necessary  to  carry  costs,  a  new  trial  was  directed  {Poole  v.  Whit- 
combe,  3  F.  &  F.  79;  Russell  v.Weuewser,  Ir.  R.  2  C.  L.  427). 
Improper  if  the  jury  who  tried  the  cause  be  not  properly  empanelled,  as  for  instance, 

^ury*  if  a  person  not  upon  the  panel  be  sworn  upon  it,  it  will  be  ground  for  granting 

a  new  trial,  if  the  mistake  was  discovered  and  objection  made  before  verdict 
(Doe V.Michael,  16  Q.  B.  620;  Dovey  v .  Hobson,  6  Taunt.  460);  if,  how- 
ever, the  party  moving  had  notice  of  the  fact  and  did  not  object,  the  appli- 
cation will  be  refused  (P/yme  v.  Tidmarsh,  10  M.  &  W.  605  ;  Adair  v. 
M alone,  Batty,  557).  As  to  setting  aside  a  verdict  on  account  of  the  dis- 
qualification of  one  of  the  jury,  see  Peermain.  v.  Maekuy,  9  Jur.  49 1.  Where 
it  appeared  in  an  action  against  a  committee-man  that  one  of  the  jury  was 
also  a  member  of  the  committee,  and  had  been  previously  sued  in  respect  of 
1  the  claim,  the  verdict  was  set  aside,  but  upon  the  terms  of  the  plaintiff  pay- 

ing the  costs  of  the  trial,  it  appearing  that  his  attorney  was  aware  of  the 
juryman's  interest  {Bailey  v.Maeaulay,  13  Q.  B.  815).  Where  a  public 
company  is  a  party  to  an  action,  the  mere  fact  that  one  of  the  jurymen 
was  a  shareholder  in  the  company,  is  no  ground  for  granting  a  new  trial 
{IFilliamsv. Great  Western  Railway  Co.,  3  H.  &  N.  869).  A  judgment 
upon  a  writ  of  inquiry  was  set  aside  because  the  jury  was  returned  by  the 
attorney  for  the  plaintiff  {Baylis  v.  Lucas,  Cowp.  1 1 2).  The  Court  will  not, 
however,  necessarily  set  aside  a  verdict  upon  this  ground  {Mason  v.  Viefcery, 
j  Smith,  304;  Briggs  v.  Sow  ton,  9  Dowl.  105;  Brunskill  v.  Gila,  9  Bing. 
13) ;  and  see  ante,  p.  123. 
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If  the  jury  misconduct  themselves,  as  for  instance,  if  they  decide  their  Misconduct 
verdict  by  lot  it  will  be  ground  for  granting  a  new  trial  {Harvey  v.  Hewitt,  °f  j»»y. 
8  I)owl.  598) ;  bat  the  Court  will  not  receive  the  evidence  of  a  member  of  the 
jury  for  the  purpose  of  showing  that  they  have  so  conducted  themselves,  and 
the  fact  of  their  having  done  so  must  be  otherwise  shown  (S.  C.  and  see 
&traker  v. Graham,  4  M.  &  W.  721  ;  Vaise  v.  Delaval,  1  T.  R.  11.  Where 
food  and  drink  were  supplied  to  a  jury  after  retiring,  the  Court  under  the 
circumstances  set  the  verdict  a«ide  (Cooksey  v.  Haynes,  27  L.  J.  Ex.  371). 
It  is  ground  for  a  new  trial  if  a  juror  before  being  sworn  expresses  a  deter- 
mination to  give  a  verdict  one  way  (Jtamadge  v.  Ryan,  9  Bing.  33 1).  Where 
two  of  the  jury  dined  and  slept  at  the  house  of  the  defendant  on  the  evening 
of  the  first  day  of  the  trial,  the  Couit  held  that  it  was  discretionary  with  them 
whether  they  should  set  the  verdict  aside  or  uphold  it,  and  under  the  cir- 
cumstances of  that  case  they  refused  to  set  it  aside  {Morris  v.  Vivian,  10 
M.  &  W.  137).  Where  some  of  the  jurors  during  the  progress  of  the  trial 
went  and  inspected  the  locus  in  qua  in  the  presence  of  one  of  the  parties,  the 
verdict  was  set  aside  (Tyrrell  v.  Bristow,  Ale.  &  Nap.  398).  The  fact  of 
one  of  the  jury  being  a  relation  of  the  successful  party,  and  being  on  terms 
of  intimacy  and  friendship  with  him,  is  no  ground  for  setting  aside  the 
verdict  (Onions  v.  Naish,  7  Price,  203.) 

One  of  the  most  usual  grounds  upon  which  a  new  trial  is  songht  for  is  Where 
that  the  verdict  is  against  the  weight  of  evidence.  In  such  cases,  unless  the  JJJJJjJ 
Judge  who  tried  the  case  reports  that  he  is  dissatisfied  with  the  verdict,  the  evidence. 
Court  will  not,  except  in  a  strong  case,  disturb  the  verdict,  see  Irwin  v. 
Callwell,  12  Ir.  C.  L.  R.  144.  When  the  evidence  is  conflicting,  a  new 
trial  will  seldom  be  granted,  unless  the  evidence  against  the  verdict  very 
strongly  preponderates  (Ashley  v.  Ashley,  2  Str.  1 142)  ;  and  see  further  as 
to  the  principles  on  which  the  Courts  act  when  a  new  trial  is  applied  for  upon 
the  ground  of  being  against  evidence  Dutch  v.  Power,  Ir.  R.  1  C.  L.  192 
(where  the  subject  is  very  fully  discussed) ;  Irwin  v.  Callwell,  ubi  supra; 
Assignees  of  Taylor  v.  Thompson,  Ir.  R.  4  C.  L.  129 ;  Bright  v.  Eynon,  1 
Bur,  390.  As  a  general  rule  it  may  be  laid  down  that  in  every  case  iu  which 
the  verdict  has  turped  upon  a  question  of  fact  which  has  been  submitted  to  a 
jury,  and  there  is  no  objection  to  the  verdict,  except  that  it  is  alleged  to 
have  been  found  against  the  weight  of  evidence,  the  Court  will  exercise, 
not  merely  a  cautious  but  a  strict  and  sure  judgment,  before  they  send  the 
case  to  a  second  jury.  The  general  rule  is,  that  the  verdict  once  found  shall 
stand,  the  setting  it  aside  is  the  exception,  and  ought  to  be  an  exception  of 
rare  and  almost  singular  occurrence  (Mellin  v.  Taylor,  3  Bing.  N.  C.  109, 
1 11,  per  Tindall,  C.  J.).  As  to  granting  a  second  new  trial  see  Dutch  v. 
Tower,  ubi  supra  ;  8 win  Her  ton  v.  The  Marqvis  of  Stafford,  3  Taunt.  232). 

In  addition  to  the  several  grounds  referred  to  above,  there  are  several 
others  upon  which  a  new  trial  will  be  granted.  Thus  it  will  be  granted  upon 
the  grounds  of  surprise,  even  though  the  party  applying  has  not  elected  to  be  Surprise. 
nonsuited  at  the  trial  (Green  v.  llandcuek,  Ir.  H.  4  C.  L.  295).    It  will  not, 
however,  be  granted    merely  because  the  unsuccessful  party  has  neglected 
properly  to  instruct  his  attorney  (lharpe  v.  Stallwood,  5  M.  &  G.  760); 
and  see  further  as  to  granting  a  new  trial  upon  the  grounds  of  surprise 
Dovgtas  v.  Ewing,  6  Ir.  C.  L.  R.   359;   Carey  v.  Walsh,  8  Ir.  Jur.  N.  S.  NewiV(«- 
36;   Knox  v.  Lucan,  5  Ir.  L.  K.  96.     A  new  trial  will  also  be  granted  upon  covered 
the  ground  of  newly  discovered  evidence.     If.   h  iwever,  the  new  evidence  evidence, 
might  by  the  exercise  of  due  diligence  have  been  obtained  and  produced  upon 
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the  former  trial,  a  new  trial  will  not  be  granted  (Cahill  v.  Hartnett,  10  Ir. 
C.  L.  K.  439) ;  and  see  further  as  to  granting  a  new  trial  on  the  ground  of 
newly  discovered  evidence  Dickenson  v.  Blake,  7  Bro.  P.  C.  177  ;  Broadhead 
\.  Marshall,  2  W.  131.  955;  Gambart  v.  Mayn«,  14  C.  B.  N.  S.  320; 
0* Grady  v.  Dwyer,  10  Ir.  C.  L.  R.  440;  in  the  latter  of  which  cases  the 
principles  on  which  the  Court  acts  in  granting  a  new  trial  upon  the  ground 
referred  to  are  discussed. 

As  before  mentioned  the  granting  of  a  new  trial  is  generally  a  matter  for 
the  discretion  of  the  Court,  and  if  therefore  the  rights  of  the  party  will  not 
be  concluded  by  a  refusal  to  grant  it,  the  Court  will  be  slow  in  disturbing  a 
verdict  already  obtained.  For  this  reason  a  new  trial  will  be  rarely  granted 
in  an  action  of  ejectment,  where  the  verdict  has  been  in  favour  of  the  de- 
fendant, on  the  ground  of  the  verdict  being  against  the  weight  of  evidence 
(  Tighe  v.  Hickey*  Ir.  R.  1  C.  L.  343  ;  Rowley  v.  Reilly,  8  Ir.  Jur.  N.  S.  69  ; 
and  see  Cole  on  Ejectment  p.  330).  If  the  cause  of  action  is  under  £20, 
the  action  is  considered  as  trifling,  and  a  new  trial  will  not  be  granted  unless 
the  Judge  has  misdirected  the  jury,  or  has  received  or  rejected  evidence  im- 
properly (Tidd,  N.  Pr.  541,  where  the  reason  of  the  rule  is  stated ;  Guinness 
v.  Burr,  Hay.  &  Jon.  735).  So,  also,  the  Court  will  not  grant  a  new  trial  to 
enable  the  plaintiff  to  recover  nominal  damages  (Pureell  v.  Nolan,  1  Ir.  L. 
R.  258  ;  Anon.  v.  Phillips,  I  Cr.  &  M.  26) ;  and  the  rule  as  to  refusing  a  ne 
trial  where  the  cause  of  action  is  trifling,  is  not,  it  would  appear,  afftcteo  by 
sect.  50  of  the  present  Act  (Hawkins  v.  Alder,  1 8  C.  B.  640).  Where, 
however,  the  sum  in  question  amounts  to  the  precise  sum  of  £20  (Dybutt  r. 
Dv  [field,  1  Chit.  Rep.  265  (a) ,  or  the  object  of  the  action  is  to  try  a  right 
of  a  permanent  nature,  the  rule  does  not  apply  (Turner  v.  Lewis,  ib.  265). 

If  the  Judge  at  the  trial  reserve  leave  to  enter  a  verdict  or  nonsuit,  the 
party  against  whom  the  verdict  has  been  directed  to  be  entered  may  apply 
accordingly.  As  before  mentioned,  however,  unless  such  leave  be  reserved, 
the  only  power  which  the  Court  possesses  is  to  direct  a  new  trial.  If  leave 
be  reserved,  the  Court  may,  in  the  exercise  of  its  direction,  in  place  of  enter- 
ing a  verdict  or  nonsuit,  direct  a*  newtiial,  if  such  be  necessary,  for  the 
purpose  of  doing  complete  justice  between  the  parlies  (Tyrrell  v.  The  Irish 
Society,  14  Ir.  C.  L.  R.  493;  and  see  Owen  v.  De  Beauvoir,  16  M.  &  W. 
547);  and  no  appeal  lies  from  the  decision  of  the  Court  awarding  a  new 
trial  in  such  a  case  (Abbott  v.  Feary.  6  H.  &  N.  1 1  3  ;  Breslow  v.  Reynolds, 
2  Jur.  N.  S.  790).  When  a  nonsuit  was  directed  by  the  Judge  with  leave 
reserved  to  the  plaintiff  to  move  to  enter  the  verdict  for  him  upon  the  findings 
of  the  jury  upon  certain  questions  left  to  them,  it  wss  held  that  the  defend- 
ant in  showing  cnune  against  a  rule  obtained  pursuant  to  such  leave  might 
contend  that  the  findings  of  the  jury  were  against  the  weight  of  evidence, 
that  he  might  do  so  without  giving  notice  of  his  intention  to  raise  such 
question  ;  and  that  he  might  therefore  contend  that  in  place  of  entering  a 
verdict  for  plaintiff  a  new  trial  should  be  directed  (  Walker  v.  Cory,  L.  R.  4 
Ex.  152).  There  is  a  distinction  between  the  practice  in  this  country  and 
in  England  upon  applications  of  this  description  which  should  be  borne  in 
mind.  In  England,  whenever  the  Judge  at  the  trial  reserves  liberty  to  have 
the  verdict  entered  for  the  plaintiff  or  defendant,  not  having  submitted  any 
question  to  the  jury,  it  is  always  implied  in  such  reservation  that  the  Court 
is  to  be  at  liberty  to  draw  such  inference  from  the  facts  as  in  their  opinion 
the  jury  ought  to  have  drawn,  if  the  question  had  been  submitted  to  them. 
In  Ireland,  however,  it  appears  that  the  practice  is  different  (Murphy  v. 
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Murphy,  15  Ir.  C.  L.  R.  205,  215).  Where  leave  is  reserved  by  a  Judge  at 
Nisi  Prims  to  enter  a  nonsuit,  the  Court  will,  notwithstanding  the  leave  re- 
served being  thus  restricted  in  point  of  form,  order  a  verdict  to  be  entered  for 
the  defendant  on  one  issue,  without  disturbing  the  verdict  found  for  the 
plaintiff  on  another,  if  that  course  seems  most  consistent  with  doing  justice 
between  the  parties  (Winterbottom  v.  Derby ,  L.  R.  2  Ex.  316). 

The  course  to  be  adopted  in  cases  where  an  application  is  made  for  a  new  Practice  as 
trial  or  for  leave  to  enter  a  verdict  or  nonsuit  is  prescribed  by  the  General  *°  "PP^S* 
Orders  of  nth  January,  18*54,  G.  Os.,  88-91,  which  see.     The  application 
must  be  made  within  the  first  four  days  of  the  term  next  after  the  trial 
unless  when  it  has  taken  place  in  term,  and  it  must  then  be  made  within 
the  first  four  sitting  days  after  the  trial.     The  application  is  in  the  first 
instance  made  ex  parte.    The  application  is  to  be  supported  by  affidavit 
when  the  party  moving  relies  upon  surprise  or  fatality,   or  upon  the  dis- 
covery of  new  evidence,  or  upon  the  verdict  or  nonsuit  having  been  obtained 
by  fraudulent  or  improper  practice  or  misconduct.     In  all  other  cases  the 
application  is  to  be  grounded  on  the  certificate  of  the  leading  counsel  at  the 
trial.     The  order  if  made  will  be  a  conditional  one,  and  must  be  served  on 
the  attorney  of  the  opposite  party,  who  will  then  have  to  serve  notice  of 
motion  to  discharge  the  order.     As  provided  by  the  present  section  the  con- 
ditional order  should  state  shortly  the  grounds  upon  which  it  has  been 
granted,  and  a  teport  of  the  trial  will  have  to  be  obtained  from  the  Judge 
who  tried  it.     As  to  extending  the  time  for  moving  for  a  new  trial  see  Extending 
Bloomfield  v.  Johnston,  8  Ir.  Jur.,  N.  S.,  93,  where  the  time  was  extended  \££  °  muT" 
in  consequence  of  the  length  of  the  counsel's  certificate ;  and  s^e  also  Gam- 
bartx.  Mayne,  14  C.  B.,  N.  S.,  320;    Willis  v.  Bennett,  Barnes,  443;  Certificate  of 
Cunningham  v.  Montgomery,  1  Ir.  Jur.,  N.  S.,  50.     Where  counsel's  certi-  counsel- 
ficate  contains  something  not  in  the  Judge's  report,  it  will  not  therefore  be  re- 
jected  (Fawcett  v.  Tows  send,  10  Ir.  Jur.,  N.  S.,  117}.    The  certificate  must 
be  signed  by  the  leading  counsel,  although  where  it  is  impossible  to  have  it  so  _  . 
sicmed,  the  Court  may  dispense  with  the  signature  .{Byrne  v. The  Chester  and  pjn?6    **" 
Holyhead  Railway  Company,  1  Ir.  Jur.,  N.  S.,  174,  5 1 1).     No  affidavit  or 
statement  will  be  received  for  the  purpose  of  contradicting  the  Judge's  re- 
port {Atkinson  v.  Mitts,  8  Ir.  Jur.,  N.  S.,  92 ;  Bex  v.  Grant,   3  N.  &  M., 
106).     Where  the  conditional  order  for  a  new  trial  purported  to  have  been 
obtained  on  the  ground  of  misdirection,  and  on  argument  it  turned  out  that 
it  should  have  been  because  the  verdict  was  against  evidence,  the  Court, 
notwithstanding,    in  the   exercise  of  its  discretion    granted    a  new    trial 
(Gardiner  v.  Power,   6   Ir.  Jur.,  N.  S.,   399).     Where  there  have  been 
separate  verdicts  for  plaintiff  and  defendant  upon  separate  issues  it  would 
appear  that  the  Court  has  p<.wer  to  direct  a  new  trial  on  one  of  the  issues 
(Mohan  v.  Bloomfield,  6  Ir.  Jur.,  N.  SM  101). 

As  to  moving  for  a  new  trial  after  the  death  of  one  of  the  parties  to  the 
action,  see  ante,  p.  187,  and  as  to  the  costs' of  the  application,  &c.,  see  section 
50,  post,  and  the  note  thereto. 

40.  In  all  cases  of  rules  to  enter  a  verdict  or  nonsuit  upon  refused**1* 
a  point  reserved  at  the  trial,  if  the  rule  to  show  cause  be  re-  party  may 
fused  or  granted  and  then  discharged  or  made  absolute,  the  ls^vfct.  c. 
party  decided  against  may  appeal  (/).  126'  *• 34# 

(/)  It  will  be  observed  that  when  a  point  is  reserved  at  the  trial,  the 
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party  decided  against  may  appeal  without  the  leave  of  the  Court,  while  on 
the  other  hand,  when  a  new  trial  is  applied  for,  the  party  dec  ded  against 
can  only  appeal  in  the  cases  provided  for  by  the  next  section.  An  appeal 
lies  under  the  present  section  from  the  decision  of  the  Court  in  an  inter- 
pleader issue  (Green  v.  Letter kenny  Railway  Co.,  Ir.  R.  3  C.  L.  160.) 
Where  leave  is  reserved  to  reduce  or  to  increase  the  amount  of  a  verdict,  an 
appeal  may  be  brought  from  th«  decision  of  the  Court  {Sceger  v  Duthie,  8 
C.  B.  N.  S.  7 1 ;  Hodgman  v.  We$t  Midland  Railway  Co..  5  B.  &  S.  173). 
Where  the  Court  in  place  of  entering  a  verdict  or  nonsuit  directs  a  new  trial 
(see  ante.  p.  314),  no  appeal  lies  under  this  section  (Bri$tou>  v.  Reynolds,  2 
Jur.  N.  S.  790;  Abbott  v.  Feary,  6  H.  &  N.  113).  Where  the  rule  for  a 
new  trial  dropped  in  consequence  of  the  Judges  being  equally  divided  in  opi- 
nion, it  was  held  that  the  party  who  obtained  the  rule  might  appeal  (Leri 
v.  Green,  4  Jur.  N.  S.  86).  It  is  not  necessary  it  would  appear,  in  order  to 
give  a  right  of  appeal  that  the  order  should  be  made  absolute  in  the  terms  in 
which  it  was  granted  (Gether  v.  Capper,  18  C.  B.  866). 

When  a  party  appeals  under  this  section,  his  first  step  is  to  serve  the  no- 
tice of  appeal  prescribed  by  sect.  43.  Having  served  notice  of  appeal,  the 
next  step  is  to  state  a  case  as  provided  by  sect.  45.  When  the  case  is 
stated  it  will  have  to  be  printed,  and  a  sufficient  number  of  copies  lodged  in 
the  office  of  the  clerk  of  the  errors,  after  which  the  cause  will  be  set  down  in 
its  turn.  As  to  appealing  from  the  refusal  of  the  Court  below  to  grant  a 
conditional  order,  see  sect  46,  post ;  as  to  the  superseding  of  execution,  sect. 
44 ;  as  to  the  judgment  to  be  given  by  the  Court  of  Appeal,  sect.  47 ;  and 
as  to  the  costs  of  the  appeal,  sect.  48. 

A  suggestion  of  error  and  an  appeal  under  this  section  may  be  argued 
together  (  Wheelton  y.Hardisty,  8  E.  &  B.  232). 


Apwal  upon 
rule  dis- 
charged or 
absolute.  17 
A  18  Vict  c 
1»,  a  35. 


41.  In  all  cases  of  motions  for  a  new  trial  upon  the  ground 
that  the  Judge  has  not  ruled  according  to  law,  if  the  rule  to 
show  cause  be  refused,  or  if  granted  be  then  discharged  or 
made  absolute,  the  party  decided  against  may  appeal  (g),  pro- 
vided any  one  of  the  Judges  dissent  from  the  rule  being  re- 
fused, or,  when  granted,  being  discharged  or  made  absolute, 
as  the  case  may  be,  or,  provided  the  Court  in  its  discretion 
think  fit  that  an  appeal  should  be  allowed  (A);  provided,  that 
where  the  application  for  a  new  trial  is  upon  matter  of  dis- 
cretion only,  as  on  the  ground  that  the  verdict  was  against 
the  weight  of  evidence  or  otherwise,  no  such  appeal  shall  be 
allowed  («). 


Appealing  ^  gge  tnG  noje  j0  the  last  section.     As  to  giving  leave  to  appeal  upon 

motion  for  a    *  point  which  was  not  discussed  below,  see  Seed  v.  Higginton,  8  H.  L.  Cas, 
new  trial.        550.     Where  the  Court  below  in  the  exercise  of  its  discretion  has  declined 
to  grant  a  new  trial,  the  Court  of  Appeal  will  not  iugeueral  exercise  a  coun- 
ter-discretion (Gibson  v.Docg,  7  L.  T.  N.  871). 
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(A)  It  is  not  necessary  to  serve  notice  of  the  application  for  liberty  to 
appeal  (CfReillyv.  Richardson,  17  Ir.  C.  L.  R.  86). 

(*')  See  (/Neill  v.  fielly  Ir.  R.  2  C.  L.  74.     No  appeal  lids  where  the  DoesnotUe 
question  before  the  Court  is  as  to  the  propriety  of  an  amendment  made  bv  *here  matter 
the  Judge  at  the  trial  (  Wardv.  M'Kelvey,  7  ir.  Jur.  N.  S.  409).    As  to  the  ScoST1"" 
right  to  appeal  in  consequence  of  an  alleged  non-direction  upon  a  question  of 
fact,  see  H olden  v.  Merdach,  27  L.  J.  Ex.  27.     An  allegation  in  the  Court 
of  Error  that  the  verdict  at  the  trial  was,  upon  the  whole,  unsatisfactory,  is 
not  a  ground  for  disturbing  the  verdict  of  the  Court  below  {Hayes  v.  Dexter, 
1 3  lr.  C.  L.  R.  22). 

Where  a  rule  nut  was  granted  to  enter  a  verdict  upon  a  point  reserved, 
and  also  for  a  new  trial,  on  the  ground  of  the  verdict  being  against  the 
weight  of  evidence,  the  Court  deferred  the  argument  of  the  latter  part  of  the 
rule  until  the  first  part  of  it  was  finally  disposed  of  by  the  Court  of  Appeal 
(Beits  v.  Alenzies,  28  L.  J.  Q.  B.  361,  11  \V.  R.  88).  As  to  restraining  a 
party  from  proceeding  with  a  new  trial  pending  an  appeal  from  the  order  of 
the  Court  awarding  it,  see  ante,  p.  112. 

42.  The  Court  of  Exchequer  Chamber  and  the  House  of  £■  to  Courts 
Lords  shall  be  Courts  of  Appeal  for  the  purposes  of  this  i7&?!mct.' 
Act.  o-125'8-86- 

43.  No  appeal  shall  be  allowed  unless  notice  thereof  be  No^j  of 
given  in  writing  to  the  opposite  party  or  his  attorney,  and  to  i7P&isvict 
the  Master  of  the  Court,  within  four  days  after  the  decision  °* m*  *  ^ 
complained  of,  or  such  further  time  as  may  be  allowed  by 

the  Court  or  a  Judge  (J). 

(j)  The  Court  will  be  slow  in  extending  the  time  within  which  notice  of  Extending 
appeal  is  to  be  served  (tforris  v.  Lawder,  8  Ir.  C.  L.  R.  A  p.  47  ;  Kelner  v.  vi?e  ofnoSco 
Baxter,  L.  R.  2  C.  P.  174);  and  sufficient  reason  should  not  merely  be  of  appeal 
shown  to  account  for  the  default,  but  it  should  also  be  shown  that  had  the 
Court  possessed  a  discretionary  power  originally  to  allow  the  appeal,  it  would 
have  been  exercised  in  favour  of  the  appellant  (  Watson  v.  Lane,  25  L.  J. 
Kx.  240).     Aa  instances  of  cases  where  the  Court  has  enlarged  the  time  for 
appealing,  see  Ward  v.  Lwnley,  5  H.  &  N.  656;  Montgomery  v.  MiddUton, 
8  Ir.  Jur.  N.  S.  93. 

Leave  to  appeal  may  be  given  after  the  expiration  of  the  period  of  four 
days  prescribed  above  (  Wardv.  Lumley,  ubi  supra). 

44.  Notice  of  appeal  shall  be  a  stay  of  execution,  provided  Bail. 

bail  to  pay  the  sum  recovered  and  costs,  or  to  pay  costs  where  a^Vaf* 
the  appellant  was  plaintiff  below,  be  given,  in  like  manner 
and  to  the  same  amount  as  bail  in  error,  within  eight  days 
after  the  decision  complained  of,  or  before  execution  delivered 
to  the  sheriff  (k). 

(k)  See  ante,  p.  202 ;  where  see  also  as  to  the  practice  in  reference  to  bail  in 
error,  and  a  a  to  compelling  a  party  appealing  to  give  security  for  costs.  As  to 
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paying  oat  to  the  party  who  ha*  succeeded  in  the  Conrt  below  money  lodged 
in  Court,  see  Greene  v.  The  Letterkenny  Railway  Co.,  Ir.  R.  3  C.  L.  160. 

4;.  The  appeal  hereinbefore  mentioned  shall  be  upon  a  case 
to  be  stated  by  the  parties  (and  in  case  of  difference,  to  be 
settled  by  the  Court  or  a  Judge  of  the  Court  appealed  from), 
in  which  case  shall  be  set  forth  so  much  of  the  pleadings, 
evidence,  and  the  ruling  or  judgment  objected  to,  as  may  be 
necessary  to  raise  the  question  for  the  decision  of  the  Court 
of  Appeal  (/). 

(t)  When  the  parties  differ  as  to  the  form  of  the  ca«e,  it  most  be  settled 
by  the  Court  or  a  Judge  of  the  Court.  If  the  party  appealing  is  guilty  of 
default  in  making  up  the  book*,  the  opposite  party  may,  it  appears,  apply 
for  leave  to  mark  final  judgment  {Hunt  v.  All  good,  3  F.  &  F.  155).* 

Rule  nut  46.  When  the  appeal  is  from  the  refusal  of  the  Court  below 

appeal,  how  to  grant  a  rule  to  show  cause,  and  the  Court  of  Appeal  grant 
JiTISvict.  such  rule,  such  rule  shall  be  argued  and  disposed  of  in  the 
c.  li^.  401'  Court  of  Appeal  (m.) 


Settling  case. 


Appeal  where 
conditional 
order  ref used. 


Court  of  Ap- 

JMJdl  to  jfivo 
judgment  of 
Court  below. 
17  A  18  Vict. 
C.  125,  S.4L 


Powers  of 
Court  of  Ap- 
peal an  to 
costs  and 
otherwise.  17 
A  18  Vict,  c 
125,  8.  42. 


(m)  In  such  cases  notice  of  appeal  must  be  served,  and  a  case  stated 
as  in  other  cases  of  appeal.  According  to  the  practice  in  England,  where  the 
Court  below  has  refused  to  grant  a  rule  nisi  for  a  new  trial,  or  to  enter  a 
verdict  upon  leave  reserved,  and  there  is  an  appeal  against  such  refusal  to 
the  Court  of  Exchequer  Chamber,  that  Court  will  grant  a  role  nisi,  if 
they  think  fit  to  do  so,  against  which  cause  most  be  shown  in  the  first-in- 
stance, only  one  counsel  being  heard  on  each  side  {KingMford  v.  Merrtr, 
1  H.  &  N.  503). 

47.  The  Court  of  Appeal  shall  give  such  judgment  as 
ought  to  have  been  given  in  the  Court  below  ;  and  all  such 
further  proceedings  may  be  taken  thereupon  as  if  the  judg- 
ment had  been  given  by  the  Court  in  which  the  record 
originated  (n). 

(fa)  See  sect.  178  of  the  Common  Law  Procedure  Act,  1853. 

48.  The  Court  of  Appeal  shall  have  power  to  adjudge  pay- 
ment of  costs  (0),  and  to  order  restitution  (p),  and  they  shall 
have  the  same  powers  as  the*Court  in  which  the  record  origi- 
nated in  respect  of  awarding  process  and  otherwise. 


Costs  where         (0)  By  th  e  preceding  section  it  is  provided  that  the  Court  of  Appeal  shall 

brought      *  8*ve  8UC^  judgment  **  tue  Court  bele^  should  have  given ;  and,  therefore, 

as  regards  the  costs  of  the  trial  and  new  trial  motion,  the  Court  of  Appeal 

must  award  them  as  the  Court  below  should  have  awarded  them.    As 
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regards  the  costs  of  the  appeal,  the  appellant,  if  successful,  is  not  as 
a  general  rule,  entitled  to  them,  and  the  only  costs  to  which  he  is  entitled 
are  such  costs  as  should  have  been  awarded  to  him  below  ( Young  v. 
Moeller,  6  &  El.  Bl.  68 1,  and  see  sect.  50,  pott).  If,  on  the  other  hand,  the 
appellant  fails,  he  is  liable  for  the  costs  of  the  appeal  {Barker  v.  Windle,  6 
El.  &  Bl.  675).  In  Walker  v.  Bartlett,  2  Jur.  N.  S.  643,  it  was  held  that 
the  rule  with  regard  to  costs  under  the  present  enactment  is  the  same  as  in 
cases  in  error,  as  to  which  see  post,  in  the  Appendix,  p.  xlviii.  If  the  Court 
of  Appeal  is  equally  divided,  the  decision  of  the  Court  below  stands.  As  to 
the  cost*  in  such  a  case,  see  Dansey  w .  Richardson,  3  El.  &  Bl.  722. 

(p)  The  powers  of  the  Court  of  Appeal  a*  to  awarding  restitution  are  Restitution, 
more  extensive  than  those  possessed  by  the  Court  of  Error.     See  ante,  p. 
206,  note  (6). 

49.  Upon  an  award  of  a  trial  de  novo  by  any  one  of  the  Error  upon 
superior  courts,  or  the  Court  of  Exchequer  Chamber,  upon  ^Zn^wJut 
matter  appearing  on  the  record,  error  may  at  once  be  brought ;  ™  vict.  c. 
and  if  the  judgment  in  such  or  any  other  case  be  affirmed  in 

error,  it  shall  be  lawful  for  the  Court  of  Error  to  adjudge 
costs  to  the  defendant  in  error  (q). 

(7)  The  present  section  was  passed  for  the  purpose  of  removing  doubts 
which  formerly  existed  as  to  whether  error  could  be  brought  upon  an  award 
of  a  venire  de  novo. 

50.  When  a  new  trial  is  granted  on  the  ground  that  the  cSn*H?f 
verdict  was  against  evidence,  the  costs  of  the  first  trial  new  trial  on 
shall  abide  the  event,  unless  the  Court  shall  otherwise  fact,  17  &  is 
order  (r).  .  vict.*  is*,  a, 

(r)  The  present  section  provides  only  for  cases  where  the  new  trial  has  Where<vei?aI 
been  granted  on  the  grounds  of  the  verdict  being  against  the  weight  of  diet  against 
evidence.     In  such  cases,  if  the  order  of  the  Court  is  silent  as  to  costs,  and  evidence. 
if  the  party  successful  at  the  first  trial  succeeds  upon  the  second  trial  also,  he 
is  entitled  to  the  cohU  of  both  trial*.     If,  however,  the  party  ultimately 
successful  has  failed  upon  the  first  trial,  he  is  not,  where  the  order  is  silent, 
entitled  to  the  costs  of  the  first  trial,  notwithstanding  that  the  words  of  the 
above  section  would  seem  to  warrant  a  different  conclusion  (  Wallie  v.  Great 
Southern  and   Western  Railway  Company,   Ir.  R.  4  C.  L.  8 1 ;   Evans  v. 
Robinson,  1 1  Ex.  40).     Where  a  new  trial  js  obtained  on  the  ground  of  mis-  JH101]?  ml8" 
direction,  or  for  a  mistake  on  the  part  of  the  Judge,  the  rule  is  different,  and 
the  party  ultimately  successful  is  entitled  to  the  costs  of  both  trial?,  the  first 
trial  being  regarded  as  abortive  (Powell  v.  Atlantic  Steam  Company,  7  Ir. 
Jur.  N.  S.  118;  PiUon  v.  Johnson,  6  Ir.  C  L.  R.  509  ;   Sinclair  v.  Harnett, 
1  Ir.  L.  R.  46. 

The  costs,  however,  in  cases  where  a  new  trial  is  sought  for,  are  in  the  dis-  In  the  dis- 
cretion of  the  Court,  and  the  order  usually  provides  expressly  for  them.  qJJJJI"  of  the 
Thus,  where  the  new  trial  is  granted  on  the  ground  of  the  verdict  being  m 
against  the  weight  uf  evidence,  the  order  occasionally  provides  that  each 
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party  shall  abide  his  own  costs  of  the  former  trial  (Par  her  v.  Cat  heart,  rr  Ir. 
Jur.  N.  S.  49;  Do.  Ian  v.  Gorman,  6  Ir.  Jur.  N.  S.  366),  or  the  question  of 
costs  is  reserved  (  Green  v.  Handcock,  Ir.  R.  4  C.  L.  295).  Formerly  it  ap- 
pears that  the  general  rule  was  that  a  party  could  only  set  aside  a  verdict 
as  being  against  the  weight  of  evidence,  in  cases  where  the  conduct  of  the 
jury  was  not  impeached,  upon  the  terms  of  paying  the  costs  of  the  first  trial 
(Dutch  v.  Power,  Ir.  R.  1  C.  L.  192,  206) ;  and  in  such  cases  the  payment  of 
costs  was  a  condition  precedent  to  proceeding  to  another  trial  (Xicholls  v. 
Bozon,  13  East,  185)  ;  and  see  further  Thomson  v.  Millar,  Ir.  HiCL,  90, 
in  which  case  a  new  trial  was  granted  upon  the  same  terms,  the  grounds 
upon  which  it  was  granted  beiug  that  the  jury  might  have  been  misled  by 
the  Judge's  charge 

Where  a  conditional  order  for  a  new  trial  is  made  absolute,  if  the  absolute 
order  is  silent  as  to  costs,  the  costs  of  the  motion  will  be  costs  in  the  cause  for 
the  party  obtaining  the  absolute  order  (Bewley  on  Costs,  p.  80).  The  costs 
are,  however,  in  the  discretion  of  the  Court  (Daly  v.  Colbert,  3  Ir.  L.  R. 
355).  The  costs  of  resisting  an  unsuccessful  application  for  a  new  trial  are 
costs  in  the  cause  {Eyre  v.  Thorpe*  6  Dowl:  768),  unless  the  order  is  made 
after  judgment,  when,  if  the  order  be  silent  as  to  costs,  neither  party  is 
entitled  to  them  (Newton  v.  Boodle,  4  C.  B.  359).  Where,  upon  a  motion 
for  a  new  trial,  the  plaintiff  consents  to  a  reduction  of  the  damages,  and  the 
order  is  consequently  not  made  absolute,  neither  party  pays  to  the  other  the 
costsof  the  motion  Hussey  v.  Metropolitan  Railway  Company,  20  L.T.  N.  S. 
612).  When  the  Court  are  equally  divided  in  opinion  upon  the  motion  to 
show  cause  against  a  conditional  order  for  a  new  trial,  and  the  conditional 
order  consequently  drops,  neither  party  is  entitled  to  the  costs  of  the  motion 
(Barney  v.  Richurd*on%  23  L.  J.  Q.  B.  361). 

The  costs  of  motions  to  enter  a  verdict  or  nonsuit,  pursuant  to  leave  re- 
served, follow  the  same  rules  as  those  of  motions  for  a  new  trial,  and  are, 
generally  speaking,  costs  in  the  cause.  They  are,  however,  in  the  discretion 
of  the  Court  (Daly  v.  Colbert,  ubi  supra). 


Power  to 
Court  or 
Judge  to  di- 
rect oral  ex- 
amination of 
witnesses.  17 
&  18  Vict, 
c  125,  a.  46. 


51.  Upon  the  hearing  of  any  motion  it  shall  be  lawful  for 
the  Court  or  Judge,.at  their  or  his  discretion,  and  upon  such 
terms  as  they  or  he  may  think  reasonable,  from  time  to  time 
to  order  such  documents  as  they  or  he  may  think  fit  to  be 
produced,  and  such  witnesses  as  they  or  he  may  think  neces- 
sary to  appear,  and  be  examined  viva  voce,  either  before  such 
Court  or  Judge,  or  before  the  master,  and  upon  hearing  such 
evidence,  or  reading  the  report  of  such  master,  to  make  such 
rule  or  order  as  may  be  just  (s). 


Compelling 
attendance 
of  witness. 


(a)  An  arbitrator  may,  under  this  section,  be  ordered  to  attend  before 
the  master  to  be  examined  as  to  when  he  had  extended  the  time  for  making 
his  award,  he  having  refused  to  make  an  affidavit  (Roberts  v.  Evans,  34  L.  J. 
Q.  B.  7).  As  to  compelling  a  witness  to  a  deed  of  submission  to  arbitration 
to  prove  the  execution  of  the  submission,  see  Nugent  v.  Lowe,  Bh  D.  &  O. 

220, 
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52.  The  Court  or  Judge  may  by  such  rule  or  order,  or  Proceedings 
any  subsequent  rule  or  order,  command  the  attendance  of  the  upon^uch 
witnesses  named  therein,  for  the  purpose  of  being  examined,  n^Jy^JJ; 
or  the  production  of  any  writings  or  other  documents  to  be  cm,  8.47. 
mentioned  in  such  rule  or  order;  and  such  rule  or  order 

shall  be  proceeded  upon  in  the  same  manner,  and  shall  have 
the  same  force  and  effect,  as  a  rule  of  the  Court  under  the 
Act  of  the  3rd  &  4th  Vict.,  ch.  105  ;  and  it  shall  be  lawful  £^#Vict* 
for  the  Court,  or  Judge,  or  master  to  adjourn  the  examina- 
tion from  time  to  time  as  occasion  may  require ;  and  the  pro- 
ceedings upon  such  examination  shall  be  conducted,  and  the 
depositions  taken  down,  as  nearly  as  may  be,  in  the  mode 
now  in  use  with  respect  to  the  viva  voce  examination  of  wit- 
nesses under  the  last-mentioned  Act  (t). 

(0  As  to  the  practice  upon  such  an  examination  see  CockereU  v.  Van 
Diemaru1  Land  Company •,  16  C.  B.  256.  And  see  as  to  the  viva  voce  ex- 
amination of  witnesses,  3  &  4  Vict,  ch.  105,  as.  69-7 5, pott,  in  the  Appendix. 

53.  Any  party  to  any  action,  suit,  or  other  civil  proceed-  Examination 
ings  in  any  of  the  superior  Courts,  requiring  the  affidavit  of  JeSSS  toWh° 
a  person  who  refuses  to  make  an  affidavit,  may  apply  by  Jg^J an  ftffl" 
notice  for  an  order  to  such  person  to  appear  and  be  examined  n  &  is  vict 
upon  oath  before  a  Judge  or  master  as  to  the  matters  con- 
cerning which  he  has  refused  to  make  an  affidavit  ;  and  the 

Court  or  Judge  may  make  such  order  for  the  attendance  of 
such  person  before  the  Judge  or  master  appointed  to  take 
such  examination,  for  the  purpose  of  being  examined  as  afore- 
said, and  for  the  production  of  any  writings  or  documents  to 
be  mentioned  in  such  order,  and  may  therein  impose  such 
terms  as  to  such  examination,  and  the  costs  of  the  application 
and  proceedings  thereon,  as  shall  appear  just  (u). 

(«)  See  ante,  note  (*)  to  section  51. 

54.  Such  order  shall  be  proceeded  upon  in  like  manner  as  Proceedings 
an  order  made  under  the  herein-before  mentioned  act  of  the  fKx°amina- 
3rd  &4th  Vict.,  ch.  105,  and  the  examination  thereon  shall  |l3!l4avu",lcl' 
be  conducted,  and  the  depositions  taken  down  and  returned,  c.105. 
as  nearly  as  may  be,  in  the  mode  now  used  on  viva  voce  ex- 
aminations under  tho  said  Act  of  Parliament. 
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power  to  55.  Upon  the  application  of  either  party  to  any  action, 

jtXe°to       8U^>  or  other  civil  proceeding  in  any  of  the  superior  Courts, 
rtMerprcKtuc-  Up0n  an  affidavit  by  such  party  of  his  belief  that  any  document, 

lion  of  docu-   Jr.  ,         .        *    *      *  F  ,    /      .  .   ,     .   -         ,    *'  i> 

i(  riS.  17  &  to  the  production  of  which  he  is  entitled  for  the  purpose  of 
discovery  or  otherwise,  is  in  the  possession  or  power  of  the 
opposite  party,  it  shall  be  lawful  for  the  Court  or  Judge  to 
order  that  the  party  against  whom  such  application  is  made, 
or  if  such  party  is  a  body  corporate,  that  some  officer  to  be 
named  of  such  body  corporate,  shall  answer  on  affidavit, 
stating  what  documents  he  or  they  has  or  have  in  his  or 
their  possession  or  power  relating  to  the  matters  in  dispute, 
or  what  he  knows  as  to  the  custody  they  or  any  of  them  are 
in,  and  whether  he  or  they  objects  or  object  (and  if  so,  on 
what  grounds,)  to  the  production  of  such  as  are  in  his  or 
their  possession  or  power  ;  and  upon  such  affidavit  being 
made  the  Court  or  Judge  may  make  such  further  order 
thereon  as  shall  be  just  (v). 


Former 
}><;werNof  in- 
m  « ction  and 
production. 


Common  law 
jun-dictiouof 
enforcing 
j>n>dnction  of 
documents. 


"Where  only 
c  »<e  cony  of 
instrument. 


(vi)  Previous  to  the  present  act  the  Courts  of  law  had  power  on  the  appli- 
cation of  either  party  to  compel  the  opposite  party  to  allow  an  inspection  of 
documents  in  bis  custody  or  within  his  control  in  all  cases  where  equity 
would  grant  a  discovery  (14  &  15  Vict.,  ch.  99,  section  6,  pott,  in  the  Ap- 
pendix) ;  and  if  necessary,  the  party  inspecting  might  be  allowed  to  take  an 
an  examined  copy.  By  sect.  64  of  the  0.  L.  P.  Act,  1856,  it  was  further- 
more provided  that  a  party  might  demand  the  production,  inspection,  or  copy 
of  any  deed  or  instrument  relied  upon  by  the  opposite  party  in  his  pleadings, 
or  whereof  inspection  could  be  had  by  means  of  a  bill  of  discovery.  The 
present  section,  as  will  be  observed,  confers  additional  powers,  for  under  it 
the  Court  may  compel  the  party  to  state  on  oath  what  documents  he  has  in 
his  possession  or  power  relating  to  the  matters  in  dispute,  and  what  he  knows 
as  to  the  custody  they  or  any  of  them  are  in,  and  the  power  so  conferred  is 
not  confined  to  the  cases  where  discovery  may  be  enforced. 

Before  referring  to  any  of  the  numerous  cases  in  which  the  above  statutory 
powers  of  inspection  and  discovery  have  been  enforced,  it  is  well  to  bear  in 
mind  that,  independent  of  statute,  the  courts  of  common  law  have  in  certain 
cases  jurisdiction  to  compel  a  party  to  an  action,  to  allow  an  inspection  of 
documents.  The  cases  in  which  the  Court  may  enforce  this  equitable 
power  are  where  the  documents  in  question  are  relied  upon  in  the 
pleadings,  or  where  the  opposite  party  can  be  considered  as  holding 
them  under  a  trust,  express  or  implied,  for  the  party  applying.  If 
an  action,  or  the  defence  to  an  action,  is  founded  on  an  instrument,  and  it 
appears  that  only  one  copy  of  the  instrument  was  made,  the  party  who  has 
possession  of  it  holds  it  under  an  implied  trust  to  produce  it  when  necessary 
to  the  other  party,  and  will  be  ordered  to  produce  it  for  the  inspection  of  his 
adversary  (Bluck  v.  Gompirtz,  7  Ex.  67).  Thus  the  production  for  purposes 
of  inspection  of  the  promissory  note  on  which  an  action  is  brought  will  be 
ordered  (Taylor  v.  Quinton,  2  Ir.  Jur.  0.  S.  72);  or  of  a  lease  upon  the 
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•covenants  contained  in  which  the  plaintiff  is  suing  (Beasley  v.  Tyrrell,  i  Ir. 
C.  L.  R.  365),  provided  a  counterpart  was  not  executed,  for  if  two  parts  of 
an  agreement  were  interchangeably  executed,  the  principle  does  not  apply, 
even  when  the  party  applying  has  lost  his  part  (Street  v.  Brow*,  6  Taunt. 
302  ;  Murphy  v.  FUzpatrick,  3  Law  Rec.  O.  S.  161). 

Again,  upon  the  principle  referred  to,  it  was  held  that  a  defendant  was  Letters, 
entitled  under  the  common  law  jurisdiction  of  the  Courts  to  have  an  inspec- 
tion of  letters,  which,  in  the  coarse  of  a  negociation  for  taking  a  farm,  he, 
as  agent  for  his  brother,  had  written  to  the  plaintiff,  but  of  which  he  had 
kept  no  copies,  it  being  shown  that  the  claim  in  the  action  was  founded  upon 
such  letters,  and  that  the  inspection  was  necessary  for  his  defence  thereto 
(Price  v.  Harrison,  8  C.  B.  N.  S.  617 ;  and  see  Cuffe  v.  Wilson,  16  Ir.  C. 
L.  R.  Ap.  4) ;  and  the  principle  has  been  extended  so  as  to  include  every 
case  where  there  is  but  one  copy  of  an  instrument  on  which  an  action,  or  the 
defence  to  an  actiou,  is  founded,  and  the  party  seeking  to  inspect,  though  not 
a  party  to  the  instrument,  in  point  of  fact,  may  be  considered  to  be  such  in, 
point  of  interest  (Owen  v.  Nickson,  3  El.  &  El.  602,  607).  Thus,  in  an  eject- 
ment for  forfeiture  by  breach  of  the  covenants  in  a  lease,  a  party  not  denied 
to  be  in  lawful  possession  was  allowed  inspection  of  the  lease,  though  it  did 
not  appear  he  was  in  possession  under  it  (Doe  v.  Roe,  1  E.  &  B.  279) ;  and 
eee  Andrew  v.  Pell,  L.  R,  2  C.  P.  25 1,  in  which  case  an  execution  creditor 
was  held  to  be  entitled  at  common  law  to  an  inspection  of  an  inspectorship 
deed,  by  which  the  debtor  had  assigned  bis  interest  to  trustees. 

On  the  same  principle,  where  an  action  is  brought  by  a  principal  against  Agents' 
an  agent,  the  agent  will  be  compelled  to  allow  an  inspection  of  the  books  of  bookSk 
the  principal  in  his  possession  (Jones  v.  Palmer,  4  Dowl.  446). 

Where,  however,  the  party  holding  the  document,  &c.,  does  not  hold  it  as  J?hcn  pro- 
a  trustee,  or  quasi  trustee,  for  the  party  applying,  there  is  no  power  at  enJbnS^a* 
common  law  to  order  production  for  the  purpose  of  inspection.    Accordingly  common  law, 
an  inspection  of  letters,  written  by  the  plaintiff  to  the  defendant,  and  re- 
turned by  the  latter,  and  which  he  alleged  contained  a  release  of  his  promise, 
was  refused  in  an  action  for  breach  of  promise  of  marriage,  the  plaintiff  not 
being. considered  to  be  a  trustee,  for  their  production  to  the  defendant  (Good- 
hff  v.  FuUer,  14  M.  &  W.  4).  See,  however,  as  to  this  case,  8  C.  B.  N.  S.  629, 
per  Williams,  J.,  and  in  ordinary  actions  for  breach  of  promise  of  marriage,  ?n  ftc*inn*  for 
the  Court  will  order  a  production  of  the  letters  between  the  parties,  where  promise  of 
such  production  appears  to  be  necessary  and  material  to  enable  the  parties  marriage. 
to  make  out  their  case  (Chute  v.  Blennerhasset,   16  Ir.  C.  L.  R.  Ap.  9  ; 
Stone  v.  Strange  3  H.  &  C.  541). 

Again,  on  the  principle  that  production  would  be  enforced  only  in  cases  Title  deeJs. 
where  the  party  holding  the  instrument  could  be  looked  upon  as  a  quasi 
trustee,  the  Court  refused  in  an  action  of  trespass,  where  the  plaintiff  claimed 
under  a  conveyance  from  an  ancestor  of  the  defendant,  to  compel  him  to  pro- 
duce or  give  the  latter  a  copy  of  the  deed  (Pickering  v.  Noye$,  1  B.  &  C. 
262).  Neither  would  an  order  to  produce  be  made  where  it  was  sought  for 
the  purpose  of  enabling  the  party  applying  to  plead  in  abatement  (Beale  v. 
Bird,  2  D.  &  R.  419) ;  or  where  there  is  an  allegation  of  forgery  (Daly  v. 
Kelly,  4  Ir.  L.  U.  16;  Chetwind  v.  Marnell,  1  B.  &  P.  271;  but  see 
Woolner  v.  Devereusx,  9  Dowl.  67  2). 

It  was  furthermore  necessary  that  the  party  applying  should  have  a  direct 
interest  iu  the  instrument  (Powell  v.  Bradbury,  4  C.  B.  541)  ;  and  that  the 
purpose  for  which  it  was  required  was  to  enable  the  party  to  maintain 
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his  claim  or  defence  (Steadmau  v.  Arden,  15  M.  &  W.  587) ;  and  if  the  appli- 
cation was  a  mere  fishing  one,  it  would  be  refused  (Shadwell  v.  ShadwcU,  6 
C.  B.  N.  S.  689).  It  was  also  necessary  that  the  document  should  be  in  the 
possession  of  the  party,  although  a  lien  of  the  party's  attorney  or  agent  was  no 
answer  (Ley  v.  Barlow,  1  Ex.  801  ;  Hunter  v.  Leathley,  10  B.  &  C.  858). 

As  a  general  rule,  the  production  for  the  purposes  of  inspection,  of  a  docu- 
ment in  the  possession  of  a  third  party,  could  not  be  enforced  (Cocks  v. 
Nash,  3  M.  &  Sc.  164),  unless,  perhaps,  the  third  party  claimed  under  the 
opposite  party  (Doe  v.  Roe,  1  M.  &  W.  207). 

Since  the  abolition  otprofert  and  oyer  (ante,  p.  63),  the  Court  will  order 
inspection  of  a  deed  relied  on  by  the  defendant  in  his  plea  though  it  is  a  dis- 
closure of  his  title  (Penarth  Railway  Co.,  v.  Cardiff  Waterworks  Co.,  7  C. 
B.  N.  S.  816). 

As  regards  the  statutory  powers  now  possessed  by  the  Court,  it  will  be 
observed  that  the  earlier  statutes  only  permitted  inspection,  but  gave  no  pow- 
ers of  discovery,  and  the  inspection  permitted  was  of  such  documents  only  of 
which  a  discovery  could  have  been  obtained  in  equity.  The  present  section, 
however,  enables  the  Court  or  a  Judge  to  enforce  discovery,  and  inasmuch 
as  the  party  is  bound  to  state  on  oath  what  documents  he  has  in  his  posses- 
sion or  power  relating  to  the  matters  in  dispute,  or  what  he  knows  as  to  their 
custody,  and  as  the  Court  or  Judge  may  make  such  further  order  upon  such 
affidavit  being  made  as  shall  be  just,  it  would  appear  that  the  power  of  the 
Court  is  not  limited  to  cases  where  discovery  would  have  been  enforced  in 
equity,  although  the  Court  will,  in  general,  act  upon  the  same  principles. 
No  general  rule  can  be  laid  down  as  to  when  a  discovery  and  inspection  will 
be  ordered,  further  than  that  the  Courts  are  disposed  to  exercise  liberally 
the  powers  conferred  upon  them.  It  must,  however,  appear  that  the  instru- 
ments of  which  a  production  is  sought  are  material  and  relevant  to  the  issues 
between  the  parties,  and  that  the  production  is  not  sought  merely  for  the 
purpose  of  discovering  something  unfavourable  to  the  opposite  party  and 
relating  exclusively  to  his  case  (Rayner  v .  Alhusen*  2  L.  M.  4  P.  605  ; 
Adams  v.  Lloyd,  3  H.  &  N.  351;  Houghton  v.  London  and  County 
Assurance  Co.,  17  C.  B.  N.  S.  80;  and  see  Hunt  v.  Eewitt,  7  Ex.  236). 
The  power  moreover  will  not  be  exercised  except  for  the  purpose  of 
assisting  a  bond  fide  existing  suit  (Temperley  v.Willett,  6  EL  &  Bl.  380)  ; 
and  no  order  for  inspection  will  be  made  in  favour  of  a  plaintiff  who 
seeks  it  not  in  order  to  support  his  own  case,  but  to  see  whether  any,  and 
if  so,  by  what  means  any  defence  can  be  made  out  against  him  (Shadweli  v. 
Shadwell,  6  C.  B.  N.  S.  679)  ;  aud  the  granting  of  the  application  rests  in 
the  discretion  of  the  Court  or  Judge  (Lancashire  Cotton  Spinning  Co.  v. 
Greatorex,  14  I*  T.  N.  S.  290). 

Where  in  an  action  against  an  insurance  company,  the  defendants  pleaded 
that  the  assured  at  the  time  of  the  effecting  of  the  assurance  made  an  untrue 
representation,  they  were  ordered  to  produce  the  representations  so  alleged  to 
have  been  m&de(Germaine  v.  The  Athenaum  Life  Assurance  Co.,  1  Ir.  Jur. 
N.  S.  330*  Where  in  an  action  for  work  and  labour,  the  defendant  pleaded 
a  special  agreement  under  which  the  plaintiff  was  to  be  paid  out  of  a  particu- 
lar fund  only,  and  not  to  be  paid  until  certain  expenses  connected  with  the 
works  had  been  discharged,  the  defendant  was  ordered  to  produce  any  docu- 
ments relating  to  the  fund  out  of  which  the  plaintiff's  demand  was  to  be  paid, 
and  also  to  any  funds  which  might  be  applicable  to  the  discharge  of  the  other 
expenses  connected  with  the  works  {Mayers  v.  Smith,  6  Ir.  Jur.  0.  8.  480), 
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Where  the  defendant  claimed  a  set-off  for  commission  upon  sales  to  persons 
introduced  by  him,  he  was  allowed  to  inspect  the  plaintiff's  books,  although 
the  latter  swore  that  there  never  had  been  any  agreement  as  to  commission 
(Bill  v.  Clarke,  15  C.  B.  N.  S.  851).  Where  in  an  action  for  libel  charg-  LibeL 
ing  the  plaintiff  with  dishonesty  in  omitting  to  pay  Jo  defendants  monies  re- 
ceived by  him  whilst  in  their  employment,  the  defendants  pleaded  a  justifica- 
tion, the  plaintiff  was  allowed  an  inspection  of  accounts  furnished  by  him  to 
the  defendants  of  monies  received  by  him,  of  entries  of  such  monies  in  their 
books,  and  of  letters  written  by  him  to  defendants  while  in  their  employment 
so  far  as  such  matter  related  to  the  acts  of  dishonesty  charged  (6To/tfn#v.  ^J^"6 
Feates,  27  L.  J.  Ex.  150).  "Where  the  defendant  who  was  sued  for  work  books.* 
done,  denied  that  the  work  was  done,  and  alleged  that  if  any  was  done  the 
charge  made  for  it  was  excessive,  and  that  it  was  done  on  the  credit  of 
another  party,  he  was  allowed  to  inspect  the  plaintiff's  books  containing  en- 
tries relating  to  the  work  (Hunt  v.  Hewitt,  7  Ex.  236 ;  and  see  Scott  \\ 
Walker,  2  E.  &  B.  555,  in  which  case  the  application  was  to  be  allowed  to 
inspect  the  books  of  an  attorney).  Where,  however,  the  question  in  a  cause 
was  as  to  the  plaintiff's  solvency,  the  defendant  was  refused  an  order  to  in- 
spect the  plaintiff's  books  (Metropolitan  Omnibus  Co.  v.  Hawkins,  4  H.  &  N. 
146) ;  but  seeBartlelt  v.  Lewis,  12  C.  B.  N.  S.  249.  'In  an  action  of  libel 
•where  the  libel  was  alleged  to  have  been  contained  in  certain  letters,  the  de- 
fendant was  allowed  to  take  photographs  of  the  letters  (fiavey  v.  Pembcrton, 
11  C.  B.  N.  S.  628).  In  an  action  against  a  railway  company  for  injuries  Tskinp  pho- 
to a  passenger  from  an  accident  imputed  to  a  defective  locomotive  engine,  the  gral  '*' 
Court  made  an  order  allowing  the  plaintiff  to  inspect  reports  as  to  the  acci- 
dent made  respectively  by  the  company's  engineer,  locomotive  superintendent, 
and  guard  of  the  train  in  the  ordinary  course  of  their  duty,  and  also  of  cer-  congtentoi 
tain  other  documents  in  their  possession  which  related  to  the  cause  of  acci-  reports, 
dent;  but  refused  such  order  as  to  reports  from  scientific  men  consulted  by 
the  company  as  to  the  cause  of  the  accident  (  Woolley  v.  North  London  Rail- 
way Co.,  L.  R.  4  C.  P.  602) ;  and  in  that  case  the  principles  acted  on  by 
the  Court  in  granting  or  refusing  inspection  of  documents  snch  as  those  men- 
tioned are  laid  down  and  explained.  It  is  there  stated,  that  where  information 
and  opinion  are  obtained  with  a  view  to  litigation,  they  are  to  be  considered 
as  privileged,  but  where  on  the  other  hand  a  report  is  made  by  an  officer 
of  the  company  to  the  manager  for  the  purpose  of  conveying  information  to 
him  upon  the  subject  to  which  it  relates^and  the  report  is  made  in  the  ordinary 
course  of  the  duty  of  the  agent  or  servant,  whether  before  or  after  the  com- 
mencement of  the  litigation,  it  is  not  privileged  and  must  be  produced;  an 
the  rule  is  the  same  whether  it  contains  matter  of  fact  or  mere  opinion.  In 
Baker  v.  South  Western  Railway  Co.,  L.  R.  3  Q.  B.  91,  an  action  was 
brought  by  executors  for  negligence  resulting  in  the  death  of  their  testator, 
to  which  the  plea  pleaded  was  accord  and  satisfaction ;  and  upon  an  ap- 
plication for  the  discovery  of  documents  relating  to  the  matter  in  dispute,  it 
was  held  that  reports  of  a  clerk  of  the  company  sent  by  them  to  deceased,  to 
communicate  with  him  respecting  the  accident,  and  of  the  medical  officer  of  the 
company  employed  by  them  to  visit  the  deceased  respecting  his  examination  of  ^ 

the  deceased  connected  with  the  accident  were  not  privileged  communications. 
On  the  other  hand  in  CoBseyv.  London,  Brighton,  jfc,  Railway  Co.,  L.  R.  5  C. 
P.  146,  the  defendants,  in  order  to  ascertain  whether  or  not  they  should  yield 
to  a  claim  for  damages  for  injuries  resulting  from  an  accident,  sent  their  me- 
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dical  officer  before  litigation  commenced  or  was  formally  threatened,  to  report 
to  them  upon  the  nature  of  the  injuries,  and  it  was  held  that  such  reports 
were  privileged  ;  and  the  Court  distinguished  the  case  from  ihe  one  previously 
referred  to,  upon  the  principles  Inid  down  in  Woolley  v. North  London  Railway 
Co.,  ubi  supra ;  and  see  further  as  to  the  production  of  documents  in  the 
possession  of  the  opposite  party  relating  to  the  matters  in  dispute,  and  to  an 
inspection  of  which  the  party  applying  would  not  have  been  entitled  at  Com- 
mon Law  on  the  ground  of  their  being  the  private  documents  of  the  opposite 
partv  {Chartered  Bank  of  India  v.  Rich,  4  B.&  S.  73  ;  Woolley  v.  Pole,  14 
C.  D.  N.  S.  538  ;  Daniel  v.  Bond,  9  C.  B.  N.  S.  7 16  ;  Hill  v.  Great  Western 
Railway  Co.,  10  C.  B.  N.  S.  148) ;  in  which  latter  case,  which  was  an  action 
for  wrongful  dismissal,  the  plaintiff  was  held  entitled  to  have  an  inspection 
of  all  minutes  or  entries  in  the  company's  books  having  any  reference  to  the 
plaintiff's  employment;  and  see  Rayner  v.  Ritson,  6  B.  &  S.  888.  Commu- 
nications between  attorney  and  client  privileged  {Hopper  v.  Gumm,  2  John 
&  H.  602).  So  are  the  opinions  of  counsel  {Jenkins  v.  Bushby,  L.  R.  2  Eq. 
547);  and  the  reports  of  an  accountant  employed  by  the  party's  solicitor 
( Walsham  v.Stainton,  2  H.  &  M.  1).  Private  and  confidential  letters  from  a 
stranger  are  not,  however,  privileged  {Hopkinson  v.  Rvrghley,  L.  B.  2  Ch. 
447).  As  before  mentioned  there  was  no  power  at  Common  Law  to  enforce 
the  production  of  one  part  of  an  agreement  which  had  been  originally  inter- 
changeably executed.  The  Court  will,  however,  under  the  present  section 
enforce  production  in  such  a  case  {Steenan  v.  Harnett,  5  Ir.  Jur.  0.  S. 
112). 

An  order  will  not  be  made  for  the  production  of  documents  of  a  pnbb'e 
nature,  and  relating  to  public  business,  as  for  instance,  reports  made  in  the 
discharge  of  the  duties  of  their  respective  offices  by  Government  officials  to 
the  Crown,  or  its  representatives,  when  such  production  would  be  against 
public  policy  {M'Elveney  v.  Connellan,  17  Ir.  C.  L.  R.  55).  As  to  obtaining 
the  production  of  a  police  charge,  sheet,  and  summons,  see  Smith  v.  Whelan, 
10  Ir.  C.  L.  R.  Ap.  17  ;  and  see  further,  the  73rd  G.  0.  1854. 

In  order  that  a  party  may  obtain  discovery  under  the  present  section  he 
must,  as  directed  above,  make  an  affidavit  stating  that  some  one  particular 
document,  to  the  production  0/  which  he  is  entitled  for  the  purpose  of  dis- 
covery or  otherwise,  is  in  the  possession  of  the  opposite  party.  The  appli- 
cation must  be  upon  notice  {Madden  v.  Byrne,  6  Ir.  Jur.  N.  S.  18).  The 
affidavit  upon  which  it  is  grounded  must  be  made  by  the  party  {Rersehficld 
v.  Clark,  1 1  Ex.  712).  In  the  case,  however,  of  a  corporation  aggregate  it 
may  be  made  by  the  attorney  {Kingsford  v.  The  Great  Western  Rat/way 
Co.,  16  C.  B.  N.  S.  761).  The  affidavit  must  describe  the  document,  and 
show  that  it  is  in  the  possession  of  the  opposite  party  {Evans  v.  Louis,  L.  R. 
1  C.  P.  656 ;  Thompson  v.  Dobson,  2  H.  &  N.  412).  It  will  be  sufficient 
for  the  applicant  to  pledge  his  belief  as  to  the  existence  of  the  document  in 
question,  but  the  document  in  question  must  not  be  privileged  {Crommelin  v. 
Irish  Society,  Ir.  R.  2  C.  L.  501).  The  affidavit  must  also  show  that 
the  party  is  entitled  to  inspection  of  the  document,  and  the  Court  will  not, 
therefore,  in  an  action  against  an  attorney  for  negligence  make  an  order  for 
the  production  of  his  books  upon  a  mere  suggestion  of  belief  that  they  con- 
tain entries  relating  to  the  matters  complained  of  {Evans  v.Lotds,  nbi  supra  / 
and  see  Cox  v.  Brockett,  18  C.  B.  N.  S.  241).  The  affidavit  should,  there- 
fore, show  that  the  document  in  question  is  material  to  substantiate  the  case 
of  the  applicant  (see  Riccard  v.  Inclosnrs  Commissioner*,  4  EL  &  BL  329). 
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The  Court  refused  to  order  a  defendant  to  answer  on  affidavit  what 
documents  he  had  in  his  possession  where  he  had  furnished  the  plaintiff  with 
the  abstract  of  an  account,  and  informed  him  that  it  was  taken  from  a 
particular  book,  which  contained  all  the  entries  relating  to  the  matters  in 
dispute  between  them  {Bray  v.FtncA,  i  H.  &  N.  468).  But  interrogatories 
may,  in  general,  be  administered  as  to  whether  the  party  interrogated  has  in 
his  possession  any  documents  relating  to  the  matters  in  dispute  {Adams  v. 
Lloyd,  3  H.  &N.  351) ;  but  see  Crommelin  v.  Irish  Society,  Ir.  R.  2  C.  L. 
501.  A  plaintiff  obtaining  inspection,  does  so  upon  an  implied  understand- 
ing, not  to  make  public  any  information  so  obtained,  or  to  communicate  it  to 
persons  strangers  to  the  suit  (Williams  v. Prince  of  Wales  Insurance  Co.  23 
Beav.  338).  As  to  obtaining  an  inspection  by  witnesses,  see  Boyd  v.  Petrie, 
L.  R.  3  Ch.  818. 

The  costs  of  the  application  are  in  the  discretion  of  the  Court.  In  general 
they  will  be  made  costs  in  the  cause.  The  costs  of  inspection  are  also  in  the 
discretion  of  the  Court  (Stiiwell  v.  Ruck,  10  Ex.  468  ;  Smith  v.  GU  W.  M. 
Co.,  6  £.  &  B.  405). 

§6.  In  all  causes  in  any  of  the  superior  Courts,  by  order  j2J^JriN 
of  the  Court  or  a  Judge,  the  Plaintiff  may,  with  the  writ  of  ten  iatem»- 
summons  and  plaint,  and  the  defendant  may,  with  the  ap-  5j|{SS®e to 
pearance  and  defence,  or  either  of  them,  by  leave  of  the  Court  J£  yic£7c? 
or  a  Judge,  may,  at  any  other  time,  deliver  to  the  opposite  125,  s.sl 
party  or  his  attorney  (provided  such  party,  if  not  a  body 
corporate,  would  be  liable  to  be  called  and  examined  as  a 
■witness  upon  such  matter)  interrogatories  in  writing  upon 
any  matter  as  to  which  discovery  may  be  sought  (10),  and 
require  such  party,  or  in  the  case  of  a  body  corporate  any  of 
the  officers  of  such  body  corporate  (#),  within  ten  days,  to 
answer  the  questions  in  writing  by  affidavit,  to  be  sworn  and 
filed  in  the  ordinary  way  ;  and  any  party  or  officer  omitting, 
without  just  cause,  sufficiently  to  answer  all  questions  (xx), 
as  to  which  a  discovery  may  be  sought  within  the  above  time, 
or  such  extended  time  as  the  Court  or  a  Judge  shall  allow, 
shall  be  deemed  to  have  committed  a  contempt  of  the  Court, 
and  shall  be  liable  to  be  proceeded  against  accordingly. 

(10)  By  the  above  section  of  the  Act  the  parties  to  an  action  are  enabled  Interroga- 
to  deliver  interrogatories  to  the  opposite  party  upon  any  matter  as  to  which  t°rics- 
discovery  may  be  sought.  Formerly  the  only  means  by  which  such  discovery 
could  have  been  obtained  was  by  proceeding  in  equity. 

After  the  introduction  of  the  present  Act  one  of  the  earliest  questions  Extent  of 
raised  was  as  to  the  extent  of  the  jurisdiction  conferred  upon  the  Court,  it  jurisdiction, 
having  been  contended  that  interrogatories  could  only  be  administered  in  Whether   * 
cases  where  a  bill  for  discovery  would  formerly  have  lain:     Although,  how-  same  as  in 
ever,  the  Courts  of  Common  Law,  in  administering  the  new  jurisdiction  con-  ^    y* 
ferred  by  the  present  section,  conform  in  general  to  the  principles  and  rules 
formerly  acted  upon  by  the  Courts  of  Equity,  it  has  nevertheless  been  held  Held  to  ^® 
that  they  are  not  fettered  by  those  rules,  and  that  discovery  may  be  sought  2vo?  ** 
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for  as  to  matters  upon  which  the  party  could  not  have  been  interrogated  in 
equity  (Pye  v.  Butterfield,  n  Jur.  N.  S.  220;  Dobton  v.  Richardson,  9  B. 
and  S.  5 16).  Thus,  although  Courts  of  Equity  would  not  grant  discovery  in 
aid  of  a  personal  tort,  the  Courts  of  law  will  allow  interrogatories  in  such 
actions  (Zychlintki  v.Maltby,  10  C.  B.  N.  S.  838);  and  in  that  case  it  was 
laid  down  that  the  Court  may  allow  any  interrogatories  which  are  relevant 
to  the  matter  in  issue,  and  which  the  party  interrogated  would  be  bound  to 
answer  if  in  the  witness  box.  As  before  mentioned,  there  are,  however,  cases 
to  be  met  with  in  which  it  has  been  held  that  the  jurisdiction  of  the  Court  is 
limited  to  cases  where  discovery  might  have  been  obtained  in  equity  (see 
Edwards  v.  Wakefield,  6  £1.  &  Bl.  462). 

Such,  then,  being  the  nature  of  the  jurisdiction  possessed  by  the  Courts  of 
Common  Law  under  the  present  section,  the  next  question  to  be  considered  Is 
what  are  the  matters  upon  which  a  discovery  may  be  sought,  and  what  are 
the  principles  upon  which  the  Courts  act  in  allowing  or  disallowing  inter- 
rogatories ?  This  is  a  question  which  cannot  be  considered  as  finally  settled 
as  yet  It  may,  however,  be  laid  down  as  a  general  rule  that  the  administra- 
tion of  interrogatories  is  not  a  matter  of  strict  right,  and  that  it  rests  in  the 
discretion  of  the  Court  to  allow  or  to  disallow  them  (Stern  v.  Setattopulo,  14 
C.  B.  N.  S.  737  ;  Bird  v.  Matzy,  1  C.  B.  N.  S.  308),  in  which  latter  case  tbe 
Court  refused  to  allow  the  interrogatories  upon  tbe  ground  that  the  party  had 
tbe  means  of  acquiring  the  information  sought  from  his  own  agents.  Further- 
more, in  order  that  they  may  be  allowed,  it  may  be  laid  down  as  a  general 
rule  that  they  must  (1)  be  relevant  to  the  matter  in  issue  (Hob$on  r.  Cooke, 
2  H.  &  N.  766  ;  Zyehiinski  v.  Maltby,  10  C.  B.  N.  S.  838,  843) ;  (2)  they 
must  be  confined  to  matters  which  relate  to  the  case  of  the  party  seeking  to 
administer  them,  and  must  not  extend  to  matters  which  relate  exclusively  to 
the  case  of  the  opposite  party ;  and  (3)  they  must  not  be  of  a  mere  fishing 
description,  i.  e.  they  must  have  reference  to  some  state  of  circumstances  which 
the  party  interrogating  has  good  ground  for  believing  to  exist,  and  mnst  not 
be  put  merely  for  the  purpose  of  finding  out  if,  by  chance,  whether  any  cir- 
cumstances exist  of  which  the  party  applying  may  take  advantage  to  support 
his  own  case  or  disprove  his  adversary's. 

As  regards  the  second  of  the  qualifications  adverted  to  above,  reference 
may  be  bad  to  the  case  of  Moore  v.  Roberts,  26  L.  J.  C.  P.  246,  in  the 
judgment  in  which  the  law  is  thus  laid  down  per  Cockburn,  C.  J. :  "  We 
shall  find  the  object  of  the  act  to  be  this,  that  when  either  party  to  an  action 
has  a  specific  case  which  he  desires  to  set  up,  but  the  materials  for  making  it 
out  are  not  in  his  possession,  but  in  that  of  the  other  side,  he  should 
have  a  right  to  interrogate  his  adversary  in  order  to  establish  his  own 
case;  but  he  is  not  entitled  to  find  out  how  his  opponent  is  going  to 
shape  his  case,  or  to  see  whether  there  be  any  defects  in  it"  A  defendant 
will  not  therefore  in  an  action  of  trover  be  allowed  to  interrogate  the 
plaintiff  as  to  the  nature  of  the  title  by  which  he  claims  the  goods  (Finney 
v.  For  wood,  L.  K.  1  Ex.  6),  with  which  case  compare  Derby  Bank  v. 
Zunuden,  L.  R.  5  C.  P.  107.  It  has  however  been  held  in  actions 
of  ejectment  that  the  defendant  may  interrogate  the  plaintiff,  as  to  the 
nature  of  the  title  under  which  he  claims  (Fliteroft  v.  Fletcher,  1 1  Ex.  543  ; 
Kettlewell  v.  Dyson,  9  B.  &  S.  300) ;  but  these  cases  have  been  explained 
in  Finney  v.  Forwood,  ubi  supra  ;  and  the  plaintiff  in  ejectment  will  not  be 
allowed  to  interrogate  the  defendant  as  to  the  nature  of  his  title  (  Horion  v. 
Bottt  2  H.  &  N.  249)  ;  and  see  further  as  to  the  meaning  of  the  rule  that 
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the  interrogatories  must  not  relate  exclusively  to  the  case  of  the  party  inter- 
rogated (Edwrds  v.  Wakefield,  6  El.  &  BL  462;  Peppiatt  v.  Smith,  3  H. 
&  C.  129  (an  action  for  negligence) ;  M'Clintock  v.  Langan,  8  Ir.  Jar.  N. 
S.  381  (in  which  case  the  plaintiff  was  not  allowed  to  interrogate  the 
defendant  as  to  the  particulars  of  a  payment  relied  upon)  ;  Jourdain  v.  Pal- 
mer, L.  R.  1  Ex.  102;  Zarifi  v.  Thornton,  26  L.  J.  Ex.  214;  Adam*  v. 
Lloyd,  3  H.  &  N.  351.    As  regards  the  third  qualification  adverted  to  RshJn 
above,  viz.,  that  the  interrogatories  must  not  be  of  a  "fishing"  nature;  interrogato- 
reference  may  be  had  to  Edwards  v.  Wakefield,  ubi  tvpra,  where  in  an  riea. 
action  by  the  assignees  of  a  bankrupt,  an  application  for  leave  to  interrogate 
the  plaintiffs,  as  to  what  acts  of  bankruptcy  they  intended  to  rely  upon  at 
the  trial  was  refused  on  the  ground  of  their  being  fishing  interrogatories ; 
and  see  further  as  to  the  meaning  of  the  rule  (Morris  v.  Parr,  6  B.  &  S.  203 ; 
JoneM  v.  Hargreave,  29  L.  J.  Ex.  368  ;  Atter  v.  Willison,  7  W.  B.  265). 

Where,  however,  the  interrogatories  sought  to  be  administered  are  not  JJhen- 
open  to  any  of  the  objections  just  mentioned,  they  will  in  general  be  allowed ;  ow 
and  the  rule  upon  the  subject  may  be  taken  to  be  as  laid  down  by  Lord 
Campbell  in  Carew  v.  Davis,  5  E.  &  B.  709.  "  I  think  the  true  rule  is  that 
such  questions  may  be  put  as  may  reasonably  be  expected  to  produce  answers 
tending  to  advance  the  case  of  the  party  who  puts  them.  The  rule  on  this 
subject  has  been  very  clearly  laid  down  by  that  great  jurist,  Sir  James 
Wigram,  and  I  concur  in  that  rule  in  the  very  terms  in  which  he  has  laid  it 
down.  Whatsoever  advances  the  plaintiff's  case  may  be  inquired  into, 
though  it  may  at  the  same  time  bring  out  matter  which  the  defendant  relies 
on  for  his  defence,  but  you  shall  not  inquire  into  that  which  is  exclusively 
matter  of  defence ;  that  which  is  common  to  both  the  plaintiff  and  the 
defendant  may  be  inquired  into  by  either,"  and  accordingly  in  that  case  Negligence, 
which  was  an  action  against  an  attorney  for  negligence  in  the  conduct  of 
a  defence  to  an  action  on  a  bond,  interrogatories  were  allowed  as  to  whether 
he  had  made  inquiry  concerning  the  circumstances  under  which  the  bond 
was  obtained  and  the  consideration  for  the  same;  and  in  Whatelyv.  Crowter, 
5  El.  &  Bl.  709  (which  was  an  action  against  a  surveyor  for  negligence) 
similar  interrogatories  were  allowed.  As  to  interrogatories  a  railway  company 
in  an  action  against  them  for  negligence,  see  Beehervaise  v.  Great  Western 
Railway  Co.,  19  W.  R.  229;  and  see  ante,  p.  325. 

It  will  not  be  a  fatal  objection  to  the  interrogatories  that  the  answers,  if  Where  tend- 
given  in  the  affirmative,  would  render  the  person  interrogated  liable  to  a  {[jj^0  criml" 
criminal  prosecution,  though  it  may  be  ground  for  refusing  to  answer 
(Bartlett  v.  Lewis,  12  C.  B.  N.  S.  249 ;  Blckford  v.  Darcy,  4  H.  &  C.  534; 
M'Fadzen  v.  The  Mayor  and  Corporation  of  Liverpool,  L.  R.  3  C.  P. 
279,  281).  In  such  cases  the  Court  has  a  discretion  to  say  that  it 
will  not  admit  of  irrelevant,  offensive,  or  scandalous  questions ;  but  it  will 
not  allow  a  question  to  be  shut  out  because  the  opposing  counsel  says  that 
it  is  a  question  which  the  interrogated  party  may,  perchance,  object  to 
answer.  As  instances  of  cases  where  the  Court,  in  the  exercise  of  its  discre- 
tion, has  refused  to  allow  such  interrogatories  to  be  put,  see  Baker  v.  Lane9 
3  H.  &  C.  544;  Tupling  v.  Ward,  6  H.  &  N.  749;  Stem  v.  Sevastopulo,  14 
C.  B.  N.  S.  737  ;  Edmunds  v.  Greenwood,  L.  R.  4  C.  P.  70.  In  such  cases 
the  interrogatories  will  not  be  allowed  upon  the  common  affidavit,  and  special 
circumstances  must  be  shown  (Villeboisnetv.  Tobin,  L.  R.  4  C.  P.  184; 
Jnman  v.  Jenkins,  L.  R.  5  C.  P.  738).  As  to  allowing  interrogatories  when 
the  answers  may  have  the  effect  of  rendering  the  party  interrogated  liable  to 
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a  forfeiture,  see  Chester  r.  Wortley,  17  C.  B.  410;  May  v.  Hawkins,  n  Ex. 
213;  Pye  v.  Butterjield,  5  B.  &  S.  829.  Neither  is  it  an  objection 
that  the  defendant,  by  answering  the  interrogatories,  will  disclose  the 
secrets  of  his  trade  {Howe  v.  M'Kernan,  30  Bear  547);  nor  is  it  a 
ground  for  refusing  to  answer  that  third  parties  will  be  thereby  exposed 
to  actions  (Tetley  v.  JSaston,  18  C.  B.  643).  In  Chester  v.  Wortley,  17  C.  B. 
410,  it  was  laid  down  that  the  Court  will  not,  on  a  motion  for  leave  to  deliver 
interrogatories,  entertain  the  objection  that  they  are  such  as  the  party  inter- 
rogated is  privileged  from  answering,  and  that  such  an  objection  must  be 
taken  when  the  interrogatories  are  administered,  and  see  M'Fadzen  v.  Mayor 
of  Liverpool,  L.  R.  3  Ex.  279;  and  as  to  how  far  the  oath  of  the  party 
interrogated  is  conclusive  as  to  the  question  of  privilege,  see  Adams  v.  Lloyd, 

3  H.  &  N.  351. 

In  an  action  against  a  broker  interrogatories  asking  whether  he  acted  as 
principal  or  agent,  and  if  as  agent  who  was  his  principal,  were  allowed  (  Thol 
v.  Leask,  10  Ex.  704).  So  also  in  an  action  for  commission  upon  the  sale  of 
goods,*  it  was  held  that  the  defendant  was  entitled  to  interrogate  the  plaintiff 
as  to  conversations  with  the  defendant's  agents  respecting  the  subject  matter 
of  the  action  (Rew  y.  Hutchins,  10  C.  B.  N.  S.  829).  Interrogatories  have 
also  been  allowed  to  be  administered  to  an  executor  who  pleaded  plcne  admi- 
nistravit  {Peck  v.  Nolan,  14  Ir.  C.  L.  R.  A  p.  32 ;  and  for  a  form  see  also 
Petheram  on  Interrogatories,  p.  94) ;  and  to  defendants  sued  as  assignees  of 
a  lease  (Grattan  v.  Wall,  Ir.  R.  2  C.  L.  80).  So  also  in  an  action  by  surviv- 
ing partners,  interrogatories  as  to  the  particulars  of  a  settlement  of  accounts 
with  a  deceased  partner  have  been  allowed  (Hawkins  v.  Carr,  6  B.  &  S.  995 ). 
A  defendant  may  be  interrogated  as  to  whether  he  has  executed  a  document 
supposed  to  have  been  lost,  subject  to  the  condition  that  the  answers  were 
not  to  be  used  at  the  trial  unless  evidence  of  the  loss  was  given  (  Wolver- 
hampton Waterworks  Co.  v.  Hawksword,  5  C.  B.  N.  S.  703  ;  or  as  to  the  ex- 
istence of  a  partnership  between  him  and  a  co-defendant  (Bickfordv.  Barcy, 

4  H.  &  C.  534);  or  as  to  whether  he  entered  into  an  agreement  to  become  a 
partner  of  the  plaintiff,  and  whether  the  defendant's  books  contain  any  entries 
relating  to  it  (Levy  v.  MlSwiney,  2  Ir.  Jur.  N.  S.  380);  or  as  to  whether  he 
has  had  a  correspondence  relating  to  the  subjects  in  dispute,  and  asking  for 
the  dates  and  names  of  the  places  and  the  correspondence  (Rew  v.  Hutchins, 
ubi  supra).  In  an  action  on  a  bill  of  exchange  by  an  indorsee  against 
acceptor,  the  plaintiff  was  not  allowed  to  interrogate  the  defendant  as  to 
whether  or  not  on  one  previous  occasion  he  had  authorized  his  bankers  to 
pay  a  similar  bill,  on  the  ground  that  no  foundation  was  laid  for  administering 
such  interrogatories  by  showing  that  the  answers  to  them  would  be  material 
(Morriev.  Bethel,  L.  R.  4  C.  P.  765);  and  in  a  similar  action  interrogatories 
as  to  the  consideration  given  by  the  plaintiff,  and  the  circumstances  attending 
the  indorsement,  were  refused  (Martin  v.  Hemming,  10  Ex.  478). 

As  to  interrogatories  in  an  action  of  slander,  in  reference  to  the  speaking 
of  the  words,  see  Atkinson  v.  Fotbroole,  7  B.  &  S.  618  (in  which  case 
such  interrogatories  were  allowed) ;  Stern  v.  Sevattopulo,  14  C.  B.  N.  S. 
727  ;  in  an  action  for  libel,  Baker  v.  Lane,  3  H.  &  C.  544;  Tupling  v. 

Ward,  6  H.  &  N.  749 ;  Thompson  v.  Wynne,  Ir.  R.  1  C.  L.  600 ;  in  an 
action   for  negligence,  Peppiatt  v.  Smith,    3  H.  &  C.    129;    Mason  v. 

Wythe,  5  F.  &  F.  153  ;  Whately  v.  Crowther,  5  El.  &  Bl.  709;  Carewr. 
Davies,  id. ;  and  see  further,  WooUey  v.  North  London  Railway  Company 
and  the  other  cases  referred  to,  ante,  p.  325 }  in  an  action  for  a  false 


Digitized  byLjOOQLC 


Interrogatories.  3  3 1 

representation!  Blight  ▼.  Goodcliffe,  18  C.  B.  N.  S.  757  ;  where  a  question 
of  fraud  arises,  Goodman  v.  Hotroyd,  15  C.  B.  N.  S.  839 ;  Bayley  v. 
Griffiths,  31  L.  J.  Ex.  477  ;  where  the  object  of  the  interrogatories  is  to  ascer- 
tain the  amount  of  damage  sustained  (  Wright  v.  Goodlake,  3  H.  &  C.  540 ; 
Jovrdain  v.  Palmer,  4  H.  &  C.  171 ;  Dobson  v.  Richardson,  L.  R.  3  Q.  B. 
778) ;  in  an  action  for  libel  or  malicious  prosecution,  in  support  of  a  plea  of 
privilege  or  justification,  Stewart  v.  Smith,  L.  R.  a  C.  P.  293 ;  or  to  ascer- 
tain whether  the  defendants'  town  clerk  caused  the  defendant  to  be  arreted 
and  by  what  authority  he  did  so  (HPFadzen  v.  Mayor,  $•<?.,  of  Liverpool 
L.  R.  3  Ex.  279) ;  in  an  action  for  assault,  &c,  to  ascertain  whether  a  third' 
person  had  acted  by  the  defendant's  directions,  (O'Connell  v.  Barry,  Ir.  R. 
2  C.  L.  648) ;  in  an  action  for  an  infringement  of  a  patent  (  Thomas  v.  Tillie, 
17  Ir.  C.  L.  R.  783);  in  an  action  on  a  policy  of  assurance  (Zarifi  v.  Thorn- 
ton, 26  L.  J.  Ex.  214).  Where,  to  a  declaration  on  a  policy  of  life  insurance, 
the  defendant  pleaded  that  the  proposal,  the  basis  of  the  policy,  declared  the 
life  insured  had  not  any  symptoms  of  certain  enumerated  diseases,  or  any 
other  complaint,  whereas  he  had  symptoms  of  disease  of  the  stomach,  the 
Court  ordered  particulars  to  be  delivered  of  the  symptoms  alleged  (Marshall 
▼.  Emperor  Life  Assurance  Co.,  L.  R.  1  Q.  B.  35) ;  and  see  as  to  the  power 
of  the  Court  to  enforce  the  delivery  of  particulars,  ante,  pp.  42-44.  Particulars 
of  a  plea  of  justification  to  an  action  of  libel,  were  ordered  to  be  given  in 
{Jones  v.  Beuricke,  L.  R.  5  C.  P.  32). 

As  regards  documents  in  the  possession  cf  the  party  interrogated,  he  can-  Documents, 
not,  under  this  section,  be  compelled  to  state  their  contents,  and  in  such 
cases  the  course  to  be  adopted  is  to  apply  for  an  inspection  under  sect.  55 
(Scott  v.  Zygomata,  4  El.  &  Bl.  483);  Herschfieldy.  Clark,  11  Ex.  712); 
and  see  as  to  interrogatories  in  reference  to  the  possession  of  documents  by 
the  party  interrogated,  Adams  v.  Lloyd,  3  H.  &  N*.  351 ;  Moor  v.  Roberts, 
1  C.  B.  N.  S.  671;  Rew  v.Hutchins,  10  C.  B.  N.  S.  829;  Levy  v. 
M'Swiney,  2  Ir.  Jur.  N.  S.  380;  Lambert  v.  Peyton,  id.  459.  Interro- 
gatories may,  it  appears,  be  allowed  as  to  such  possession,  provided  the 
documents  relate  to  the  case  of  the  interrogating  party,  but  if  the  party  in- 
terrogated states  that  they  relate  exclusively  to  his  own  case,  he  will  not  be 
compelled  to  give  a  description  of  them  (Adams  v.  Lloyd,  ubi  supra). 

Interrogatories  may  be.  delivered  in  an  interpleader  issue  ( White  v.  Watts,  Interpleader. 
12  C.  B.  N.  S.  267).  As  before  mentioned,  they  may  also  be  delivered  in  an 
action  of  ejectment  upon  the  title,  the  general  rule  being  that  the  defendant  Ejectment. 
may  interrogate  the  plaintiff,  but  not  vice  versa  (Flitcroft  v.  Fletcher,  11 
Ex.  543  ;  Morton  ▼.  Bott,  2  H.  &  N.  249).  An  application  on  behalf  of  the 
defendant  for  leave  to  interrrogate  must,  however,  be  supported  by  a  special 
affidavit  showing  that  he  is  ignorant  of  the  nature  of  the  plaintiffs  claim 
(Stoate  v.  Rew,  14  C.  B.  N.  S.  209).  In  Chester  v.  Wortley,  17  C.  B.  410 
(an  ejectment  for  breach  of  condition),  the. plaintiff  was  allowed  to  administer 
interrogatories  to  the  defendant. 

The  Court  has  jurisdiction  to  order  a  plaintiff  who  is  a  foreigner  and  a  JS6*^.1*1*' 
resident  abroad  to  answer  (Pohl  v.  Young,  25  L.  J.  Q.  B.  23).     As  to  the  abroad 
consequence  of  his  not  answering,  see    Von  Soff  v.  Moerster,  27  L.  J.  Ex. 
299,  in  which  case  the  Court  refused  to  grant  an  attachment.     As  to  the 
practice  of  the  Courts  in  referenco  to  the  administration  of  interrogatories,  sea 
the  note  to  the  next  section. 

(2)  Interrogatories  may  be  administered  to  a  public  officer  suing  on  behalf  To  officer  of 
of  a  banking  company  (JWKewan  v.  Rolty  4  H.  &  N.  738).    The  director  of  ^^^ 
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a  company  may  be  interrogated  after  a  compulsory  order  to  wind  np  has  been 
made  (Madrid  Bank  v.  Bailey,  L.  R.  2  Q.  B.  37);  and  interrogatories  were 
allowed  against  the  clerk  to  commissioners  (sued  as  a  nominal  defendant)  as 
to  acts  of  negligence  charged  against  them  (Mason  v.  Wythe,  3  F.  &  F.  153). 
(xx)  Where  a  party  is  interrogated  as  to  his  knowledge,  information,  and 
belief,  an  answer  as  to  knowledge  and  information,  but  not  as  to  belief,  is  in- 
sufficient (Reynolds  v.  Bloomfield,  8  Ir.  C.  L.  R.  Ap.  14).  A  general  answer 
to  a  particular  interrogatory  is  insufficient  (t6.). 

Affldarits  bj      57.  The  application  for  such  order  shall  be  made  upon  an 

psnurto"      affidavit  of  the  party  proposing  to  interrogate,  and  his  attorney 

«S'i31?*ta*    or  a8enti  0T> in  tne  c&se  °f  a  body  corporate,  of  their  attorney 

attorney.  17  or  agent,  stating  that  the  deponents  or  deponent  believe  or 

ls^aM.'0,  believes  that  the  party  proposing  to  interrogate,   whether 

plaintiff  or  defendant,  will  derive  material  benefit  in  the  cause 

from  the  discovery  which  he  seeks,  that  there  is  a  good  cause 

of  action  or  defence  upon  the  merits,  and,  if  the  application  be 

made  on  the  part  of  the  defendant,  that  the  discovery   is  not 

sought  for  the  purpose  of  delay  (y),  provided  that  where 

it  shall  happen,  from  unavoidable  circumstances,  that  the 

plaintiff  or  defendant  cannot  join  in  such  affidavit,  the  Court 

or  Judge  may  allow  and  order  that  the  interrogatories  may 

be  delivered  without  such  affidavit  (z). 


Hnw  leave  to 

interrogate 
obtained. 


When  to  be 
admin- 
istered. 


(y)  The  preceding  section  provides,  that  by  order  of  the  Court  or  a  Judge 
the  plaintiff  may  with  the  summons  and  plaint,  and  the  defendant  may  with 
the  defence,  or  either  of  them  may  at  any  other  time  deliver  interrogatories 
to  the  opposite  party  or  his  attorney.  The  plaintiff  should,  therefore,  apply 
for  leave  to  administer  the  interrogatories  before  serving  the  plaint,  but  leave 
may  be  applied  for  at  any  subsequent  time,  and  special  circumstances  need 
not  necessarily  be  shown  by  reason  of  having  delayed  the  application  (Jameg 
v.  Barnes,  17  C.  B.  596).  In  Jones  v.  Piatt,  6  H.  &  N.  697  (an  action  for 
infringement  of  a  patent),  the  Court  refused  to  allow  the  plaintiff  to  administer 
,  interrogatories  before  declaration,  but  stated  that  possibly  he  might  be  en- 
titled to  do  so  after  issue  joined,  in  which  case  he  would  be  at  liberty  to  amend 
his  particulars  of  breachea  in  accordance  with  the  answers  given.  Compare 
with  this  case  Morris  v.  Parr,  6  B.  &  S.  203 ;  Croomes  v.  Morrison,  5  El. 
&  Bl.  984,  in  which  cases  the  application  was  made  before  declaration.  The 
defendant  on  the  other  hand  will  not  be  allowed  to  deliver  interrogatories 
before  defence,  except  under  special  circumstancs,  as  for  instance,  where  he 
makes  out  a  case  of  urgent  necessity  (Martin  v.  Hemming,  10  Ex.  478). 
Leave  may,  however,  be  granted  at  that  stage  of  the  proceedings  under 
special  circumstances  (M'Kenna  v.  Chester  and  Holyhead  Railway  Co.,  8  Ir. 
C.  L.  R.  Ap.  26  ;  Sharpe  v.  Great  S.  ft  W.  R.  Co.,  id.  27  ;  White  v.  Gahagan, 
5  Jr.  Jur.  N.  S.  173.  In  APMahon  v.  Ellis,  7  Ir.  Jur.  N.  S.  321,  the  ap- 
plication was  made  after  the  argument  of  a  demurrer.  In  Thompson  v.  Wynne, 
It.  R.  1  C.  L.  600,  further  interrogatories  were  allowed  to  be  delivered  in 
addition  to  a  set  previously  famished. 
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As  regards  the  form  of  the  application,  when  the  plaintiff  seeks  to  deliver 
interrogatories  with  the  summons  and  plaint,  or  the  defendant  with  the  de- 
fence, the  application  may  in  general  be  made  ex  parte,  and  an  absolute 
order  will  be  made  in  the  first  instance  (Lambtrt  v.  Peyton,  2  Ir.  Jur.  N.  S. 
459  ;  Levy  v.  M'Swiney,  id.  380).  If  the  application  is  made  at  any  other 
time  notice  must  in  general  be  served  (Peck  v.  Nolan,  14  Ir.  C.  L.  R.  A  p.  32). 
In  all  snch  cases  it  must,  however,  be  remembered  that  the  service  of  notice 
is  a  matter  for  the  discretion  of  the  Court,  and  even  when  the  interrogatories 
are  sought  to  be  administered,  with  the  summons  and  plaint  or  defence,  the 
Court  may  require  notice  to  be  served. 

The  application  must  in  every  case  be  grounded  upon  affidavit,  which  , 

must  be  made  by  the  party  and  his  attorney,  except  where,  for  special  reasons, 
the  Court  dispenses  with" it,  infra,  note  (z).  The  affidavit  must  state  that 
the  deponents  believe  that  the  party  proposing  to  interrogate  will  derive  ma- 
terial benefit  from  the  discovery  sought ;  that  there  is  a  good  cause  of  action  or 
defence  as  the  case  may  be ;  and  where  the  application  is  made  on  behalf  of  the 
defendant,  that  the  discovery  is  not  sought  for  the  purposes  of  delay ;  and  an 
omission  of  any  of  these  statements  is  a  fatal  objection  (A/ay  v.  Hawkins,  1 1 
Ex.  210 ;  Oxlade  v.  North  Eastern  Railway  Company,  12CB.  N.  S.  35o\ 
unless  the  omission  be  waived  (Whattly  v.  Crawford,  25  L.  J.  Q.  B.  163). 
Where  there  are  several  defendants,  the  affidavit,  when  made  by  the  plain- 
tiff, should  aver  that  he  has  a  good  cause  of  action  against  all  {Doolin  v. 
Dixon,  16W.R.  796). 

Where  the  application  is  made  on  the  part  of  the  plaintiff  to  deliver  inter-  Affldaytt  in 
rogatories,  either  with  the  summons  and  plaint  or  after  it,  or  by  the  defen-  ^PP0"  of- 
dant  with  the  defence  or  after  it,  the  ordinary  form  of  affidavit,  in  accordance 
with  the  terms  of  the  section,  will  in  ordinary  cases  be  sufficient  (James  v. 
Barnes,  17  C.  B.  596) ;  see,  however,  Naghten  v.  Midland  Great  Westtrn 
Railway  Company,  8  Ir.  C.  L.R.  Ap.  55).  If,  however,  the  application  be  made 
at  an  earlier  period,  a  special  affidavit,  stating  facts  showing  the  propriety  of  the  When  affl- 
proposed  interrogatories,  will  be  required  (Croomes  v.  Morrison,  5  El.  &  Bl.  ^specUL* 
984;  Martin  v.  Henning,  10  Ex.  478;  Beehervaise  v.  Great  Western  Mail- 
way  Cqmpany,  19  W.  B.  229);  and  there  are  other  cases  where  a  special 
affidavit  may  be  required,  as,  for  instance,  where  a  defendant  seeks  to  inter- 
rogate a  plaintiff  as  to  the  nature  of  his  title  (Stoate  v.  Hew,  14  C.  B.  N.  S. 
209) ;  or  where  the  answers  to  the  proposed  interrogatories  may  criminate 
the  party  interrogated  (  Villeboisnet  v.  Tobin,  L.  R.  4  C.  P.  184).    In  such 
cases  the  affidavit  should  show  the  necessity  for  and  propriety  of  the  proposed 
interrogatories. 

When  the  defendant  obtains  leave  to  administer  interrogatories,  the  order  Operation  o* 
generally  operates  as  a  stay  of  proceedings  until  answer.     Under  special  cir-  ordtf . 
cumstat  ices,  however,  it  may  be  made  part  of  the  order  that  it  shall  not  so 
operate  (JZarifi  v.  Thornton,  3  Jur.  N.  S.  92). 

The  interrogatories  should  be  carefully  framed,  and  if  they  appear  to  the  Settling. 
Court  or  Judge  to  be  carelessly  prepared  so  as  in  reality  to  throw  upon  tbem 
or  him  the  trouble  of  settling  them,  it  may  be  a  ground  for  refusing  to  allow 
them  {Phillips  v.  Lewin,  34  L.  J.  Ex.  37;  Robson  v.  Crawley,  2  II  &  N.  766, 

707)- 

As  a  general  rule  the  party  interrogated  must  answer  all  the  interrogatories 
administered  and  he  cannot  by  a  denial  of  the  case  of  the  other  party,  escape 
answering  any  interrogatories  which  are  relevant  to  the  case  (  Geary  v.  Mux- 
ton,  29  L.  J.  Ex.  280) ;  neither  can  he  escape  answering  on  the  ground  of 
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privileged.  ' 


the  interrogatories  being  irrelevant  unless  it  appears  upon  the  face  of  them 
that  they  have  been  framed  for  purposes  of  delay  and  are  not  connected  with 
the  subject  matter  of  the  action  (Reynolds  v.  Bloomficld,  8  Ir.  C.  L.  R.  Ap. 
14).  If  notice  of  the  motion  for  leave  to  administer  the  interrogatories  was 
not  served  upon  the  party  interrogated,  the  proper  course  to  adopt  where  the 
interrogatories  are  objectionable  is  to  apply  to  have  them  struck  out  (uL\ 
Where  party  Where,  however,  the  answer  to  the  interrogatory  has  a  tendency  U  criminate 
the  party  or  to  expose  him  to  a  penalty,  he  may  decline  to  answer  (Bartlett 
v.  Lewis,  12  C.  B.  N.  S.  249 ;  M'Mahon  v.  Ellis,  10  Ir.  C.  L.  R.  tao  ;  The 
Mary,  L.  R.  2  Adm.  319;.  So  also  where  a  party  who  was  interrogated  as 
to  whether  he  had  in  his  possession  any  deeds  or  writings  relating  to  the  lands 
in  dispute  answered  that  be  had,  but  that  the  same  related  exclusively  to  bis 
own  title,  it  was  held  that  he  could  not  be  compelled  to  state  the  contents  of 
them  or  to  describe  them  (Adams  v.  Lloyd,  3  H.  &  N.  351).  In  such  cases, 
and  also  where  the  party  alleges  that  the  answer  would  have  a  tendency  to 
criminate  him,  the  oath  of  the  party  as  to  the  reasons  for  not  answering  is 
conclusive,  unless  under  the  circumstances  it  appears  to  the  Judge  to  be 
perfectly  certain  that  in  claiming  protection  the  witness  is  trifling  with  the 
Court  (to.). 

If  the  party  interrogated  omit  without  just  cause  sufficiently  to  answer 
the  interrogatories  he  is  guilty  of  a  contempt  of  Court,  and  may  be  proceeded 
against  by  attachment.  See  the  last  section.  As  to  attaching  the  party  see 
Seafieldv.  Pratt,  5  L.  T.  N.  S.  674;  Madrid  Bank  v.  Bailey,  L.  R.  2  Q.  B. 
37,  in  which  latter  case  the  official  liquidator  of  the  company,  though  not  a 
party  to  the  action,  was  allowed  to  apply  for  an  attachment  The  party  in- 
terrogating may,  however,  instead  of  applying  for  an  attachment,  apply  for 
an  oral  examination  under  the  next  section  (which  see) ;  and  where  the  neglect 
to  answer  is  not  contumacious  it  may  be  the  more  advisable  course  of  pro- 
ceeding (Turk  v.  Syne,  27  L.  J.  Ex.  54 ;    Windlt  v.  Lane,  29  L.  J.  Ex. 

*45)- 

As  to  using  the  depositions  of  the  party  interrogated,  see  sect  60,  post,  and 
as  to  the  costs  of  the  proceedings  see  sect  62. 

(*)  Where  the  plaintiff  was,  and  always  had  been,  residing  in  England,  and 
was  of  very  advanced  years,  the  Court,  nevertheless,  refused  to  dispense 
with  his  joining  in  the  affidavit  (Adair  v.  Simpson,  Ir.  R.  1  C.  L.  577). 
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58.  In  case  of  omission,  without  just  cause,  to  answer  suffi- 
ciently such  written  interrogatories,  the  Court  or  a  Judge 
may  direct  an  oral  examination  of  the  interrogated  party,  as 
to  such  points  as  shall  appear  fit,  before  a  Judge  or  the  mas- 
ter ;  and  the  Court  or  Judge  may  by  such  rule  or  order,  or  any 
subsequent  rule  or  order,  command  the  attendance  of  such 
party  or  parties  before  the  person  appointed  to  take  such 
examination,  for  the  purpose  of  being  orally  examined  as 
aforesaid,  or  the  production  of  any  writings  or  other  docu- 
ments to  be  mentioned  in  such  rule  or  order,  and  may  impose 
therein  such  terms  as  to  such  examination,  and  the  costs  of 
the  application,  and  of  the  proceedings  thereon,  and  other- 
wise, as  to  such  Court  or  Judge  shall  seem  just  (a). 
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(a)  The  jurisdiction  of  the  Court  under  this  section  will  be  exercised  with  Oral  exami- 
caution  {Swift  v.  Nun,  26  L.  J.  Ex.  365);  and  an  application  under  it  n*tlon* 
must  be  promptly  made  (Chester  v.  Wortley,  18  C.  B    239).     "Where  a 

party  has  substantially  answered  the  interrogatories,  but  there  are  defects  or 
flaws  in  any  of  them,  which  render  them  formally  insufficient,  the  proper 
course  in  to  apply  to  have  them  amended,  and  an  order  for  an  oral  examina-  , 

tion  will  be  refused  (Bender  v.  Zimmerman,  29  L.  J.  Ex.  244).  The  appli- 
cation should  be  upon  notice.  As  to  what  it  should  be  grounded  upon,  see 
Swift  v.  JYttn,  vbi  itvpra. 

59.  Suchjrule  or  order  shall  have  the  same  force  and  effect,  Proceedings 
and  may  be  proceeded  upon  in  like  manner,  as  an  order  made  ruieVr1 
under  the  said  herein-before  mentioned  Act  of  the  third  and  iJ^&is  vie 
fourth  Victoria,  chapter  one  hundred  and  five  (b).  J.  125,  &, 

(b)  See  the  Act  post,  in  the  Appendix,  sects.  69-75. 

60.  Whenever,  by  virtue  of  this  Act,  an  examination  of  any  Depositiona 
-witness  or  witnesses  has  been  taken  before  a  Judge  of  one  of  examinni 
the  said  superior  Courts,  or  before  the  master,  the  deposi-  t]0P9  ^J™ 
tions  shall  be  returned  to  and  kept  in  the  master's  office  of  Master's 
the  Court  in  which  the  proceedings  are  pending ;  and  office  i?&'i7  vie. 
copies  of  such  depositions  may  be  given  out,  and  the  depo-  &  u*»  *■ w- 
si  tions  may  be  otherwise  used,  in  the  same  manner  as  in 

the  case  of  depositions  taken  under  the  herein-before  men- 
tioned Act  of  the  third  and  fourth  Victoria,  chapter  one  hun- 
dred and  five  (c). 

(c)  See  the  Act  post,  in  the  Appendix,  sect.  75. 

An  office  copy  of  the  answer  to  the  interrogatories  will  as  against  the  S9f0SjU(!Pi 
party  making  it  be  sufficient  evidence  of  the  answer  at  the  trial ;  and  the  denoe  of.' 
interrogatories  need  not  be  produced.     Where  the  answer  has  not  been  in 
the  same  cause,  an  examined  copy  will  be  sufficient  evidence  (Fleet  v.  2Vr- 
rin*,  L.  R.  3,  Q.  B.  536).    As  to  contradicting  the  party  answering  by  his  wnere  not  In 
answers,  see  sect.  27,  ante,  and  see  also  Carwell  v.  Gees,  15  L.  T.  N.  S.  the  same 
a  17,  where  it  was  held  at  Nisi  Prius  per  Blackburn,  J.,  that  the  answers  cause- 
could  not  be  used  for  the  purpose  of  contradicting  the  person  to  whom  they 
were  administered  on  his  examination  in  Court,  on  the  ground  that  such 
a  proceeding  would  be  an  inquiry  into  the  client's  instructions  to  bis  attor- 
ney, which  are  privileged  communications.     Sed  qu. 

61.  It  shall  be  lawful  for  every  Judge  or  master  named  in  Examiner 
any  such  rule  or  order  as  aforesaid  for  taking  examinations  i^Jrqwt 
under  this  Act,  and  he  is  hereby  required,  to  make,  if  need  g  J^gy?*" 
be,  a  special  report  to  the  Court  in  which  such  proceedings  c  125,8. 53/ 
are  pending  touching  such  examination,  and  the  conduct  or 
absence  of  any  witness  or  other  person  thereon  or  relating 
thereto;  and  the  Court  is  hereby  authorized  to  institute  6uch 
proceedings  and  make  such  order  and  orders  upon  such 
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report  as  justice  may  require,  and  as  may  be  instituted  and 
made  in  any  case  of  contempt  of  the  Court. 

coitaofruie  $2  »phe  c^ts  of  every  application  for  any  rule  or  order  to 
nation  to  be  be  made  for  the  examination  of  witnesses  by  virtue  of  this 
?re^ondif"the  Act,  and  of  the  rule  or  order  and  proceedings  thereon,  shall 
JiPKi.  I7*   be  in  the  discretion  of  the  Court  or  Judge  by  whom  such  rule 

18  \  ICt.  C.  .  o        * 

24,  a.  w.        or  order  is  made  (a). 


Costs. 
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order  an 
attachment 
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«fc  lSkVict.  c 
1*5,  a.  1. 


Attaching 
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Foreign 
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(<f)  From  the  wording  of  the  above  section  it  appears  to  be  doubtful 
whether  its  provisions  apply  to  the  costs  of  the  examination  of  the  parties 
themselves  upon  interrogatories. 

It  would  appear,  however,  that  such  costs  are  in  the  discretion  of  the  Court, 
tee  StUwell  v.  Ruck,  4  H.  &  N.  468.  If  the  order  allowing  interrogatories 
is  silent  as  to  costs,  the  costs  will  not  be  allowed,  as  costs  in  the  cause  for  the 
interrogating  party,  even  although  he  is  successful  (Smith  v.  Great  W.  R. 
Co.,  6  E.  &  B.  405) ;  the  principle  being  that  interrogatories  are  interlocutory 
proceedings,  and  the  costs  incurred  in  reference  to  them  will  not  be  costs 
between  party  and  party  unless  so  ordered  by  a  Judge  (Elstob  v.  Honeywill, 
20  L.  T.  N.  S.  227). 

63.  It  shall  be  lawful  for  a  Judge,  upon  the  ex-parte  appli- 
cation of  a  judgment  creditor  (e),  and  upon  affidavit  by  him- 
self  or  his  attorney  stating  that  judgment  has  been  recovered, 
and  that  it  is  still  unsatisfied,  and  to  what  amount,  and  that 
any  other  person  is  indebted  to  the  judgment  debtor,  and  is 
within  the  jurisdiction,  to  order  (/)  that  all  debts  (g)  owing 
or  accruing  from  such  third  person  (herein-after  called  the 
garnishee)  to  the  judgment  debtor  shall  be  attached  to 
answer  the  judgment  debt  ;  and  by  the  same  or  any  subse- 
quent order  it  may  be  ordered  that  the  garnishee  shall  appear 
before  the  Judge  or  master,  as  such  Judge  shall  appoint,  to 
show  cause  why  he  should  not  pay  the  judgment  creditor  the 
debt  due  from  him  to  the  judgment  debtor,  or  so  much  thereof 
as  may  be  sufficient  to  satisfy  the  judgment  debt. 

(e)  Under  the  provisions  of  this  and  the  following  sections  a  judgment 
creditor  is  enabled  to  attach  a  debt  due  to  bis  debtor,  and  to  realize  the 
amount  of  his  judgment  thereout  Previous  to  the  Act  there  was  no  process 
issuing  out  of  the  superior  Courts  by  which  this  cotdd  be  effected,  although 
in  cases  within  the  jurisdiction  of  the  Lord  Mayor  and  Sheriff's  Court  of 
Dublin,  a  debt  could  be  attached  by  a  foreign  attachment  issuing  thereout 
In  such  cases  the  debt  was  attached  in  the  first  instance  and  before  judgment, 
but  under  the  above  section  a  creditor  must  first  recover  judgment  before  be 
can  attach  a  debt  by  the  means  provided. 

An  attachment  under  the  Act  is  an  execution,  and,  therefore,  the  creditor 
must  be  in  a  position  to  issue  execution,  and  the  judgment  must  be  first 
revived  in  case  of  lapse  of  time  or  change  of  parlies  before  a  garnishee  order 
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can  be  obtained  (Baynard  v.  Simmons,  24  L.  J.  Q.  B.  253 ;  Nolan  v. 
Homidge,  Ir.  K.  3  C.  L.  48).  So,  also,  while  the  debtor  is  detained  under 
a  ca.  sa.  the  creditor  cannot  obtain  a  garnishee  order  {Jauralde  v.  Parker, 
30  L.  J.  Ex.  237) ;  but  see  ante,  p.  147,  as  to  how  far  an  arrest  under  a  ca. 
sa.  operates  in  Ireland  as  a  satisfaction  of  the  debt. 

A  pain  if  the  judgment  has  been  recovered  in  a  penal  sum  upon  which  it  Assigning 
would  be  necessary  to  assign  breaches  before  issuing  execution,  the  plaintiff,   breaches- 
inasmuch  as  be  is  not  in  a  position  to  issue  execution,  cannot  obtain  a 
garnishee  order  {Ryan  v.  Reynolds,  7  Ir.  Jur.  N.  S.  82 ;  and  see  Jones  v. 
Jenner,  25  L.  J.  Ex.319). 

In  order  to  obtain  a  garnishee  order  an  application  must  be  made  ex  parte  Procedure  * 
to  a  Judge  in  the  first  instance  on  an  affidavit  to  be  made  by  the  creditor  or 
bis  attorney,  setting  out  to  what  extent  the  judgment  is  unsatisfied,  and 
that  some  third  person  is  indebted  to  the  judgment  debtor,  and  is  within 
the  jurisdiction.  In  order  to  get  the  costs  of  the  application  the  affidavit 
should  further  show  that  it  would  be  impracticable  or  difficult  to  realize 
the  judgment  otherwise;  see  post,  s.  69.  It  is  also  the  duty  of  the 
creditor  to  state  in  his  affidavit  any  special  circumstances  affecting  his  own 
debt  or  the  debt  sought  to  be  attached  {Collins  v.  Thompson,  13  Ir.  C.  L.  R. 
Ap.  5 1 ;  Ryan  v.  Reynolds,  nbi  svpra).  If  a  proper  case  be  made  the  Judge 
will  make  an  order  attaching  the  debt  and  ordering  the  garnishee  to  appear 
and  show  cause  why  he  should  not  pay  to  the  judgment  creditor  the  amount 
of  the  debt  attached  or  so  much  of  it  as  will  be  sufficient  to  satisfy  the  judg- 
ment debt.  As  to  the  proceedings  to  be  taken  to  obtain  payment,  see  s.  65, 
and  as  to  the  costs  of  the  proceedings,  see  sect.  69.  As  to  the  nature  of  the 
debt  which  the  Court  has  jurisdiction  to  attach,  and  the  effect  of  the  order 
attaching  it,  see  note  (g),  infra. 

.    The  application  must  in  the  first  instance  be  made  to  a  Judge  and  not  to  To  whom  ap- 
the  Court  {Dunbar  v.  Russell,  2  Ir.  Jur.  N.  S.  234).     When,  however,  the  jjJ^J"  to 
judgment  creditor  subsequently  proceeds  to  obtain  an  absolute  order  to  pay, 
or  in  default  for  leave  to  issue  execution,  the  application  may  be  made  either 
to  the  Court  or  to  a  Judge  in  chamber  {Murphy  v.  Bennett,  7  lr.  C.  L. 
R.  9). 

A  party  to  an  interpleader  issue  who  obtains  an  order  for  payment  of  costs  By  whom  a 
is  a  judgment  creditor  within  the  meaning  of  the  garnishee  clauses  of  the  SjJ™118*168 
statute  {Hartley  v.  Shemtcell,  30  L.  J.  Q.  B.  223).     A  garnishee  order  obtaLed/ 
can,  however,  be  obtained  only  by  a  judgment  creditor  at  Common  Law 
(Commissioners  of  Charitable  Donations  v.  Archbold,  14  lr.  C.   L.  R. 
67  ;  In  re  Price,  L.  R.  4  C.  P.  155). 

Money  in  the  hands  of  a  receiver  cannot  be  attached  without  the  leave  of  Judgment 
the  Court  of  Chancery.  {Winton  v.  Brecon,  28  Beav.  200;  and  see  ex  parte  against  exe- 
7\tmer,  2  D.  F.  &  J.  354;  Williams  v.  Reeves,  12  lr.  Ch.  R.  173.)     When  * 

a  judgment  is  recovered  against  an  executor,  as  such,  a  debt  due  to  the  estate 
of  the  testator  may  be  attached  {Burton  v.  Roberts,  6  H.  &  N.  93 ;  Morton  v. 
Mahon,  6  lr.  C.  L.  R.  131,  and  see  Fowler  v.  Roberts,  2  Gi'f.  226 ;  In  re 
Barnes,  36  L.  J.  Ch.  63 ;  Chapman  v.  Collis,  6  L.  T.  N.  S.  282).  Where  Joint  debtors. 
there  are  several  joint  judgment  debtors  a  debt  due  to  one  may  be  attached 
{Miller  v.  Mynn,  28  L.  J.  Q.  B.  324).  As  to  attaching  a  debt  due  by  one 
defendant  to  the  other  see  Chapman  v.  Collis,  ubi  svpra. 

{/)  The  order  to  attach  is  absolute  in  the  first  instance,  the  order  to  pay  Form  of 
conditional  {M'Cann  v.  Bowers,  2  Ir.  Jur.  N.  S.  379).     Where  the  debts  are  order- 
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small  several  may  be  Included  in  the  same  order  though  due  by  different 
persons  (Doherty  v.  M'Daid,  16  Ir.  C.  L.  R.  Ap.  22  ;  Guiness  v.  Silly  8  Ir. 
Jur.  N.  S.  95). 

(g)  As  to  the  nature  of  the  debt  which  may  be  attached,  it  may  be  laid  down 
as  a  general  principle  that  wherever  the  judgment  debtor  can  maintain  an 
aetion  of  debt  in  a  court  of  law  to  recover  the  demand  it  may  be  attached 
under  the  present  section,  otherwise  not.  Thus,  a  legacy  cannot  be  attached 
unless  an  account  has  been  stated  in  reference  to  it  (M'Dowell  v.  Hollister,  25 
L.  T.  185).  As,  however,  the  statute  speaks  of  debts  "  accruing,1*  a  debt  not 
payable  till  a  future  day  maybe  attached  (Sparkis  v.  Young,  8  Ir.  C.  L.  R. 
25 1 ;  Payne  v.  French,  10  Ir.  Jur.  N.  S.  52) j  but  then  it  must  be  a  debiium 
in  present^  solvendum  in  future 

To  refer  to  the  numerous  esses  illustrating  what  debts  may  and  what  may 
not  be  attached  under  the  above  section  would  not  be  possible  in  a  work  such 
as  the  present.  A  few  only  will  therefore  be  referred  to.  A  debt,  the 
amount  of  which  has  not  been  ascertained,  but  which  is  liquidated  in  its 
nature,  may  be  attached  (Daniel  v.  McCarthy,  7  Ir.  C.  L.  R.  261) ;  so  also 
may  a  judgment  entered  up  as  security  for  the  payment  of  a  sum  certain 
(Sparks  v.  Young,  8  Ir.  C.  L.  R.  251) ;  so,  also,  may  the  money  due  on  a 
deposit  receipt,  but  an  order  to  pay  will  not  be  made  until  the  requisite  notice 
is  given  (Payne  v.  French,  10  Ir.  Jur.  N.  S.  52) ;  so  also  a  debt,  the  amount  of 
which  is  liable  to  Variation  beforethe  day  of  payment  (Bussell v.  Ferguson,  Ir.  R. 
2  C.  L.  78).  Kent  may  be  attached  (Leake  v.  Noble,  6  Ir.  C.  L.  It  510);  but 
the  tenant  will  not  be  ordered  to  pay  before  the  usual  time  (Guiness  v.  Hill}  8 
Ir.  Jur.  N.  S.  95) ;  and  if  the  landlord,  after  the  commencement  of  the  tenancy, 
lias  mortgaged  the  property,  the  order  will  be  discharged  at  the  instance  of  the 
mortgagee  (Collins  v.  Thompson,  13  Ir.  C.*L.  R.  Ap.  51,  and  see  Conran  ▼. 
Teddar,  2  Ir.  C.  L.  R.  200).  Although,  however,  a  mortgage  has  been  given, 
yet  if  the  rents,  &c.,  be  received  by  an  agent  of  the  mortgagor,  or  other  person 
liable  to  him,  they  may  be  attached  in  the  hands  of  such  person  (Sweeny  v. 
Enniskillen,  frc,  Railway  Company,  Ir.R.  2  C.  L.  338).  The  amount  of  an 
execution  at  the  suit  of  the  judgment  debtor  may  be  attached  in  the  hands  of 
the  sheriff  (Murray  v.  Simpson,  8  Ir.  C.  L.  R.  Ap.  45),  with  which  case 
compare  Williams  v.  Beeves,  12  Ir.  Ch.  Rep.  173)  ;  so  also  the  proceeds  of  the 
pale  of  a  commission  in  the  hands  of  an  army  agent  (Power  v.  Kenny,  5  Ir. 
Jur.  N.  S.  91).  As  to  attaching  a  pension,  see  Jnnes  v.  East  India  Com- 
pany, 17  C.  B.  351 ;  Wynne  v.  Hamerton,  3  Law  Rec  0.  S.  1).  In  Burke 
v.  Lechmere,  19  W.  R.  565,  a  call  due  by  a  shareholder  was  attached. 

On  the  other  hand,  a  garnishee  order  will  not  be  made  where  the  debtor 
could  not  have  sued. for  the  debt  in  a  court  of  law,  as  in  the  cave  of  a  dividend 
coming  to  the  debtor  out  of  an  estate  in  the  Court  of  Bankruptcy  (Boyse  v, 
Simpson,  8  Ir.  C.  L.  R.  523);  or  a  dividend  in  a  winding-up  matter  {Dawson 
v.Malley,  Ir.  R.  1  C.  L.  207);  or  money  paid  into  Court  in  an  action  brought 
by  the  judgment  debtor  against  the  garnishee  (Jones  v.  Brown,  29  L.  T.  79); 
or  the  amount  of  a  presentment  in  the  hands  of  the  treasurer  of  a  county 
(Geraghty  v.  Sharkey,  2  Ir.  Jur.  N.  S.  424).  Neither  can  a  debt  due  under 
a  bond  given  to  the  wife  of  the  debtor  dum  sola  be  attached  (Dingley  v. 
Robin  son  y  26  L.  J.  Ex.  55).  So,  also,  even  in  cases  where  the  debtor  might 
have  sued  for  the  demand  at  law,  yet  if  the  demand  is  not  a  debt  it  cannot  be 
attached.  Thus,  a  bond  given  to  the  debtor  to  indemnify  him  against  the 
costs  of  an  action  brought  by  him  cannot  be  attached  (Johnson  v.  Diamond, 
24  L.  J.  Ex.  217) ;  neither  can  a  verdict  for  unliquidated  damages  (6Auw  y. 
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Show,  18  L.  T.  N.  S.  420;  Jones  v.  Thompson,  E.  B.  &  E.  63  ;  Dresser  v.  Where  debtor 
Jones,  6  C.  B.  N.  S.  429).  Again,  even  although  the  debtor  might  have  a  tfU^tee- 
maintained  an  action  of  debt,  yet  the  debt  cannot  be  attached  in  cases 
where  the  debtor  isnot  beneficially  interested  (  Wsstoby  Y.Day,  2  E.  &  B.  605) ; 
or  where  the  sum  in  question  is  subject  to  a  trust;  as,  for  instance,  where  it 
is  sought  to  attach  a  debt  due  to  a  corporation  which  is  bound  by  statute  to 
apply  its  property  rateably  in  the  payment  of  its  debts  (Kennett  v.  Westmin- 
ster Improvement  Commissioners,  25  L.  J.  Ex.  97 ;  and  see  Ames  v.  Birktn* 
head  Trustees,  20  Beav.  332). 

64.  Service  of  an  order  that  debts  due  or  accruing  to  the  Ordet  for 
judgment  debtor  shall  be  attached,  or  notice  thereof  to  the  to  bind  debt*. 
garnishee,  in  such  manner  as  the  Judge  shall  direct,  shall  JJi^Ja.^ 
bind  such  debts  in  his  hands  (A). 

(A)  After  the  service  of  the  attachment  order  the  garnishee  cannot  pay  the  Effect  of 
debt  to  the  judgment  debtor  except  at  his  peril.     The  execution  creditor   order. 
acquires,  however,  no  greater  interest  in  the  debt  attached  than  what  the 
judgment  debtor  possessed,  and  therefore  the  garnishee  may  set  off  against 
the  debt  attached,  any  debt  which  he  might  set  off  against  the  debtor,  or 
enforce  against  it  any  lien  which  he  might  enforce  against  the  judgment 
debtor  (Nathan  v.  Giles,  5  Taunt.  558).    So  also  if  the  debtor  has  assigned  where  debt 
the  debt,  the  garnishee  order  will  have  no  operation  upon  it  (Hirsch  v.  Cbates,   assigned. 
18  C.  B.  757);  and  see  also  Kennet  v.  Westminster  Improvement  Commis- 
sioners, ubi  supra.     As  to  the  general  lien  of  an  attorney  upon  the  debt 
attached,  see  The  Jeff  Davis,  if  L.  T.  N.  8.  151 ;  Hough  v.  Edwards,  1 
H.  &  N.  171  ;  Eisdell  v.  Coningham,  28  L.  J.  Ex,  213  j  Sympson  v.  Pro- 
tkero,  3  Jur.  N.  8.  7 1 1). 

Again,  if  the  execution  debtor  becomes  bankrupt  or  insolvent  after*  the  Where  debt- 
making  of  the  order  to  attach,  and  before  the  making  of  the  order  to  pay,  the  °r  becomes 
assignees  in  bankruptcy  become  entitled  to  the  debt  (Holmes  v.  Tution,  5  baniruPt- 
K.  &  B.  65 ;  Tilbury  v.  Brown,  6  Jur.  N.  S.  1 15 1)  ;  and  see  Wood  v.  Dunn, 
L.  R.  1  Q.B.  77,  S.  C.  on  appeal  L.  R.  2  Q.  B.  73  ;  European  Bank  v.  Fox, 
15  W.  R.  158.      In  such  cases  the  creditor  loses  the  benefit  of  the  garnishee 
order  by  force  of  sec  329,   of  20  &  21  Vic.  ch.  60.     But  if  the  money  is 
paid  into  Court  before  bankruptcy,  the  result  will  be  different  (Culverhouse  v. 
Wiekens,  L.  R.  3  C.  P.  295). 

6  c.  If  the  garnishee  does  not  forthwith  pay  into  Court  the  frocedings 
amount  due  from  him  to  the  judgment  debtor,  or  an  amount  amount  due 
equal  to  the  judgment  debt,  and  does  not  dispute  the  debt  SSetC*riu" 
due  or  claimed  to  be  due  from  him  to  the  judgment  debtor,  {u*Jinent 
or  if  he  does  not  appear  upon  summons,  then  the  Court  or  17  &  is  viet. 
a  Judge  may  order  execution  to  issue,  and  it  may  be  sued  c* 12d,s*  m' 
forth  accordingly,  without  any  previous  writ  or  process,  to 
levy  the  amount  due  from  such  garnishee  towards  satisfaction 
of  the  judgment  debt  (t). 

(i)  Before  the  order  to  nay  is  made  absolute,  the  garnishee,  if  he  has  cause  Showing 
to  show,  should  show  cause  in  the  manner  provided  by  the  134th  and  135  th  came. 

ZZ 
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Judtre  may 
a  low  lurtj?- 
mciit  cre- 
ditor to  me 
garnishee. 
17  A  IS  Vict 

C.  12i,S.«4. 


Suing 
garnishee. 


G.  Os.  1854.  He  cannot  appear  by  attorney  upon  showing  cause  (Dela- 
hunt  v.  Bennett,  7  lr.  C.  L.  R.  8).  If  he  files  an  affidavit  for  the  pur- 
pose of  showing  cause  the  execution  creditor  should  serve  notice  of  motion 
to  make  the  rule  absolute  (see  the  134th  G.  0.  1854)  ;  and  even  although 
no  such  affidavit  is  filed  the  execution  creditor  must  nevertheless  appear  upon 
the  day  fixed  by  the  first  order  for  the  appearance  of  the  garnishee  for  the 
purpose  of  making  the  order  absolute.  In  cases  where  no  cause  is  shown  the 
Court  may,  if  the  circumstances  of  the  case  render  it  fit,  extend  the  time  for 
payment  by  the  garnishee  (Guinness  v.  Bill,  8  lr.  Jur.  N.  S.  95). 

66.  If  the  garnishee  disputes  his  liability,  the  Court  or  a 
Judge,  instead  of  making  an  order  that  execution  shall  issue, 
may  order  that  the  judgment  creditor  shall  be  at- liberty  to 
proceed  against  the  garnishee  by  writ,  calling  upon  him  to 
show  cause  why  there  should  not  be  execution  against  him 
for  the  alleged  debt,  or  for  the  amount  due  to  the  judgment 
debtor,  if  less  tjian  the  judgment  debt,  and  for  costs  of  suit; 
and  the  proceedings  upon  such  suit  shall  be  the  same,  as 
nearly  as  may  be,  as  upon  a  writ  of  revivor  issued  under 
"The  Common  Law  Procedure  Act  Amendment  Act, 
Ireland,  1856  (j). 

(j )  Tf  the  garnishee  disputes  his  liability,  or  has  cause  to  show,  he  should 
file  an  affidavit  where  necessary,  or  else  serve  notice  of  showing  cause,  as 
above  stated.  Even  though  he  disputes  his  liability,  the  Court  will  make 
the  order  to  pay  absolute  if  the  dispute  does  not  appear  to  be  substantial  or 
bond  fide  (Newman  v.  Book,  4  C.  B.  N.  S.  434).  .Where  a  garnishee  has 
served  notice  of  showing  cause  he  is  entitled  to  begin  even  although  the 
plaintiff  has  subsequently  served  notice  to  make  absolute  (Giimour  v. 
Simpson,  8  lr.  C.  L.  K.  Ap.  38).  • 

If  there  be  other  parties  interested  besides  the  garnishee  the  creditor  should 
state  the  circumstances,  showing  how  they  are  interested,  upon  his'first  appli- 
cation, and  the  Judge  will  then  direct  them  to  be  served  (Collins  v. 
TJiompson,  13  lr.  C.  L.  R.  Ap.  51).  In  such  cases,  if  the  garnishee  does 
not  dispute  his  liability,  the  Court  will  order  the  garnishee  to  bring  the 
money  into  court  (Robinson  v.  Bloowfield,  2  lr.  Jur.  N.  8.  379) ;  and  will, 
if  necessary,  direct  an  action  or  issue  to  be  tried  between  the  claimants;  and 
see  Good  fellow  v.  Hunter,  9  lr.  Jur.  N.  S.  48,  in  which  case  the  judgment 
creditor  was  allowed,  upon  the  trial  of  the  action  directed  to  be  brought,  to 
set  up  a  case  different  from  that  made  by  him  in  the  first  instance. 

The  Court  may  also,  in  its  discretion?  refuse  to  make  an  order  to  pay,  or 
to  allow  a  writ  to  be  issued  (  Wise  v.  Birkcnshaw,  29  L.  J.  Ex.  240 ;  JontM 
wJenner,  25  L.  J.  Ex.  3 1 9 ;  Richardson  v.  Greaves,  10  W.  B.  45);  in 
which  latter  case  an  action  had  been  brought  by  the  debtor  against  the 
garnishee,  and  was  pending,  and  the  Court  refused  to  allow  a  writ  to  issue, 
but  permitted  the  order  attaching  the  debt  to  stand.  As  a  general  rule, 
however,  when  the  Court  does  not  think  fit  to  make  an  order  to  pay,  it  will 
allow  a  writ  to  be  issued  (Seymour  v.  Corporation  of  Brecon,  29  L»  J. 
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The  writ  issued  under  this  section  will  be  entitled  as  in  the  original  cause.  SJJuhT14 
For  forms  of  the  writ,  defence,  aud  other  proceedings,  see  the  English  Forms 
of  Proceeding  of  Michaelmas  Vacation,  1854,  No  a.  24-31  ;  also  Johnson 
v.  Diamond,  11  Ex.  73.  The  garnishee  may  in  general  plead  the  same 
defences  as  in  an  action  brought  against  him  by  the  execution  debtor.  lie 
cannot,  however,  plead  that  he  is  detained  under  a  ea.  sa.  at  the  suit  of  the 
execution  debtor  (Hartley  v.  Shemwt 11,  30  L.  J.  Q.  B.  223;  Marples  v. 
Hartley,  1  B.  &  S.  1).  In  Jaurald*  v.  Parker,  6  H.  &  N.  431,  a  plea  that 
the  plaintiff  had  taken  the  execution  debtor  in  execution  under  a  ea.  sa.  was 
held  to  be  good  ;  with  which  case  compare  Halahan  v.  Worman,  1 1  W.  K. 
10,  and  see  ante,  p.  147. 

The  garnishee  cannot  be  held  to  bail  (Homer  v.  Loff,  3  B.  &  5.  8 1 8).    As 
to  the  necessity  of  the  garnishee  making  what  case  he  can  against  the  order 
for  payment,  see  the  note  to  the  next  section.     As  to  whether  the  trial  of  an 
issue  under  this  section  can  be  had  in  the  Consolidated  Nisi  Priu*  Court,  Forms  of 
see  Waldron  v.I>arrott,  8  ir.  C.  L.  R.  Ap.  50;  and  as  to  the  costs  see  Proceedings. 
860.69. 

67.  Payment  made  by  or  execution  levied  upon  the  gar-  ^JjJjJJg  of 
nishee  under  any  such  proceeding  as  aforesaid  shall  be  a  i7&i8Vict 
valid  discharge  to  him  as  against  the  judgment  debtor  to  the  c*  125»8-66- 
amount  paid  or  levied,  although  such  proceeding  may  be  set 
aside  or  the  judgment  reversed  (k). 


(ft)  The  garnishee,  as  provided  above,  is  discharged  by  payment  of  the  How  far 
debt,  or  by  an  execution  levied,  and  he  may  plead  such  defence  puis  darricn  garnishee 
continuance,  in  case  the  execution  debtor  has  previously  brought  an  action  diflc"tt^8ea• 
against  him  for  the  same  demand  (Webb  v.  Hurrell,  4  C.  B.  287).  For  a 
form  of  such  defence  see  Butyen  and  Leake's  Pr.  PI.,  2nd  ed.,  p.  428.  Payment 
under  a  garnishee  order  of  a*  foreign  court  of  competent  jurisdiction  will  also 
be  a  discharge  (Gould  v.  Webb,  4  E.  &  B.  933).  The  garnishee  is  not  dis- 
charged by  a  payment  made  before  the  making  of  the  Judge's  order  to  pay 
(Turner  v.  Jones,  26  L.  J.  Ex.  262 ;  Wood  v.  Dunn,  L.  R.  1  Q.  B.  77, 
».  C.  in  Ex.  Ch.  L.  R.  2  Q.  B.  7  3) ;  nor  if  he  pays  without  being  served 
(Loehoood  v.  Nash,  18  C.  B.  56);  but  see  Cooper  v.  JBrayne,  27  L.  J.  Ex. 
446 ;  nor  if  he  pays  before  the  time  Axed  by  the  order.  And  in  such  cases 
the  assignees  in  bankruptcy  could  compel  him  to  pay  over  again.  He  should 
also  show  what  cause  he  can  against  the  order  to  pay,  and  if  he  fails  to  do 
ao,  sembh  the  payment  is  not  a  discharge  (see  Salaman  v.  Donovan,  10 
Ir.  C.  L.  R.  Ap.  13).  In  such  csjes  it  must  appear  either  that  at  the  time  of 
the  making  of  the  payment  the  garnishee  had  no  notice  of  the  bankruptcy, 
&c,  or,  if  the  payment  was  made  with  notice,  that  it  was  made  under 
such  circumstances  that  he  was  unable  to  get  the  order  set  aside  before  he 
was  compel  led  to  pay  to  save  execution  being  actually  levied  (  Wood  v.  Dunn, 
mbi  supra). 

As  to  making  a  judgment  creditor  refund,  see  De  Winton  v.  Brecon,  6  Refunding. 
Jur.  N.  S,  1046 ;  Wood  r,  Dunn,  ubi  supra. 
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Attachment  68.  In  each  of  the  superior  Courts  there  shall  be  kept  at 
kept  by  the  the  master's  office  a  debt  attachment  book,  and  in  such  book 
each  court,  entries  shall  be  made  of  the  attachment  and  proceedings 
V£}\ )tnU  tnereon»  with  names,  dates,  and  statements  of  the  amount 
•  recovered,  and  otherwise;  and  the  mode  of  keeping  such  books 
shall  be  the  same  in  all  the  Courts,  and  copies  of  any  entries 
made  therein  may  be  .taken  by  any  person,  upon  application 
to  the  master. 


c.  12^,  s.GU 


As  to  cost*  of      6q#  The  costs  of  any  application  for  an  attachment  of  debt 

application  i  i  •      »  -i      ..  «!•  •   •         r  • 

foi  attach-  under  this  Act,  and  of  any  proceedings  arising  from  or  mci- 
SwS'fct  c.7  dental  to  such  application,  shall  be  in  the  discretion  of  the 
is*  »-67.    "   Court  or  a  Judge  (/)• 

Costa.  (7)  The  costs  under  the  above  section  are  in  the  discretion  of  the  Court, 

and  in  order  that  the  plaintiff  may  get  them  he  should,  in  general,  show  that 
it  would  have  been  difficult  or  impracticable  to  realize  his  judgment  otherwise. 
In  such  cases  where  the  garnishee  does  not  show  cause  the  plaintiff  will  be 
allowed  the  costs  as  against  the  defendant  (Doekrill  v.  Boylany  i  Ir.  Jur. 
X.  S.  368,  380.)  In  cases  where  a  writ  is  issued  under  the  66th  section  the 
garnishee  is  in  the  same  position  as  an  ordinary  defendant  as  to  costs  (Johnson 
v.  Diamond,  1 1  Ex.  43 1) ;  and  the  provisions  of  the  243rd  section  of  the  C. 
L.  P.  Act,  1853,  and  of  the  97th  sect,  of  the  present  Act,  will  apply.  Even  in 
such  cases,  however,  the  costs  are  in  the  discretion  of  the  Court,  if  the  order 
giving  liberty  to  issue  the  writ  reserve  the  question  (  Waldron  v.  Parrott,  9 
Ir.  C.  L.  R.  175).  Where  the  execution  creditor,  after  bringing  the  garnishee 
tafore  the  Court  declines  to  proceed  further,  the  Court  may,  on  discharging 
the  order,  give  the  garnishee  his  costs  as  against  the  creditor  ( Wintle  v. 
William*,  27  L.  J.  Ex.311). 


Action  for 
mandamus  to 
enforce  the 


70.  The  plaintiff  in  any  action  in  any  of  the  superior  Courts, 

except  replevin  and  ejectment,  may  claim  in  the  writ  of  sum- 

Sd°tt?m,i7    mons  anc*  pkinti  either  together  with  any  other  demand  which 

*  18  vict.c    may  now  be  enforced  in  such  action  or  separately,  a  writ  of 

mandamus  commanding  the  defendant  to  fulfil  any  duty  in 

the  fulfilment  of  which  the  plaintiff  is  personally  interested 


V2o,  s.  68. 


Limits  of 
jurisdiction. 


Prerogative 
writ  of 
mandamus. 


(m)  The  limits  of  the  new  jurisdiction  created  by  this  section  have  not 
been  as  yet  precisely  determined,  and  it  is  difficult — having  regard  to  the 
caxes — to  state  with  certainty  in  what  cases  a  plaintiff  may  obtain  a  writ  of 
mandamus  under  this  section.  The  prerogative  writ  of  mandamus  was  granted 
only  in  cases  when*  some  public  or  official  duty  was  omitted  to  be  performed. 
It  was  not  applicable  as  a  private  remedy  to  enforce  simple  common  law 
rights  between  individuals,  such  as  to  compel  payment  of  money  due  on  a 
bond,  or  the  restitution  of  chattels,  still  less  to  command  a  party  to  abstain 
from  a  tort  or  from  the  abuse  of  his  office  (Tapping  on  Mandamus,  p.  11). 
Thus,  the  Court  could  not  grant  a  mandamus  to  compel  the  Bank  of  England 
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to  produce  their  accounts  for  the  purpose  of  declaring  a  dividend  of  the  profits 
(Rex  v.  Bank  of  England,  2  B.  &  Aid.  620).  Moreover  in  cases  where  the 
writ  was  issuable  the  party  affected  could  not  issue  the  writ  without  the  leave 
of  the  Court,  and  the  proceedings  afterwards  were  uncertain,  tedious,  and 
expensive.  To  remedy  these  inconveniences,  and  to  afford  a'party  affected  a 
direct  means  of  enforcing  the  performance  of  a  duty,  the  above  section  and 
the  following  ones  were  passed. 

Inasmuch  as  a  "  duty"  arises  whenever  an  obligation  exists,'  it  would  follow, 
on  the  literal  construction  of  the  words  of  the  Act,  that  a  writ  of  mandamus 
may  be  prayed  for  in  every  action  whether  of  contract  or  tort ;  in  other 
words,  that  Courts  of  Law  could  in  every  case  enforce  the  specific  perform- 
ance of  contracts  or  other  legal  obligations.  It  was,  however,  soon  decided 
that  such  was  not  the  construction  of  the  Act,  and  in  Benton  v  Paul,  6R& 
B.  273,  the  Court  held,  upon  demurrer  to  a  declaration  in  mandamus,  that 
it  could  not  by  virtue  of  the  Act  enforce  specific  performance  of  an  agreement 
for  a  lease.  In  fact,  the  Court  possesses  no  machinery  for  the  purpose  of 
working  out  such  a  judgment.  In  Benson  v.Faul,  the  Court  indeed  went  Cannot  en- 
further,  and  intimated  that  the  action  only  lay  in  cases  where  a  prerogative  f«»rce  specific 
writ  of  mandamus  might  have  been  issued.  It  has,  however,  been  since  de-  Perfo"111*"00- 
cided  that  the  remedy  is  not  restricted  to  such  cases,  and  it  has  accordingly  More  exten- 
been  held  that  an  action  of  mandamus  lies  against  a  company  to  compel  Jj^  0|  J^11 
them  to  register  the  plaintiff  as  a  shareholder  (Norris  v.  Irish  Land  Com"  rogative  writ. 
pany,  8  E.  &  B.  5 1 2 ;  Swan  v.  North  British  Australasian  Company,  7  H. 
&  N.  603)  ;  or  to  apply  their  funds  in  payment  of  the  interest  upon  a  bond 
issued  by  them  pursuant  to  statute  (Webb  v.  Heme  Bay  Commissioners,  L. 
R.  5  Q.  B.  642);  and  the  result  of  the  authorities,  as  they  now  stand,  would 
appear  to  be  that  while  the  "duty*'  spoken  of  in  the  section  should  be  .one 
either  of  a  public  or  quasi  public  nature,  i.  e.  one  not  arising  merely  from 
the  private  agreement  of  the  parties,  it  is  not  at  the  same  time  necessary 
that  the  public  should  have  the  same  interest  in  the  performance  of  it,  as  in 
cases  where  the  prerogative  writ  is  applied  for.  Thus,  an  action  of  manda- 
mus lies  against  a  railway  company  to  compel  them  to  issue  a  warrant  to  the 
sheriff  to  summon  a  jury  to  assess  the  value  of  the  plaintiff's  land  taken  for  the 
purposes  of  the  railway  (Fotherby  v.  Metropolitan  Railway  Co.,  L.  R.  2  C. 
P.  188).  So,  also,  an  action  for  a  mandamus  lies  to  compel  Improvement 
Commissioners  to  strike  a  rate  for  the  purpose  of  paying  the  plaintiff  for  work 
done  for  them  (Ward  v .  Lowndes,  1  E.  &  E.  940);  and  the  value  of  the 
work  may  be  assessed  in  the  same  action.  In  general,  where  the  plaintiff 
lias  an  adequate  remedy  without  issuing  a  mandamus,  the  action  does 
not  lie  (Bush  v.  Be  at  an,  1  H.  &  C.  500). 

71.  The  writ  of  summons  and  plaint  in  such  action  shall  JJfSSiSnw 
Bet  forth  sufficient  grounds  upon  which  such  claim  is  founded,  j^d1an»'jt 
and  shall  set  forth  that  the  plaintiff  is  personally  interested  c.  125,9.  w.' 
therein,  and  that  he  sustains  or  may  sustain  damage  by  the 
nonperformance  of  such  duty,  and  that  performance  thereof 
has  been  demanded  by  him,  and  refused  or  neglected  (w). 

(it)  In  order  to  obtain  a  writ  of  mandamus,  the  summons  and  plaint  JjJJJ  J^um" 
should  pray  for  it  specifically,  and,  in  addition,  the  above  section  points  out  plaint. 
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four  other  requisites  which  must  be  complied  with — that  is  to  say — (i>  the 
plaint  should  show  sufficient  grounds  to  sustain  the  claim ;  (2)  it  should  show 
the  personal  interest  of  the  plaintiff;  (3)  the  damage  arising  from  nonper- 
formance, and  (4)  a  demand  for  and  refusal  of  performance.  Where  the 
mandamus  is  claimed  on  foot  of  a  money  demand,  the  precise  amount 
need  not  be  ascertained  (  Ward  v.  Lowndes,  1  E.  &  E.  040);  and  for  forms 
of  declarations  in  an  action  of  mandamus,  see  Builen  and  Leake's  Pr.  PI.,  2nd 
ed,p.  309. 

Proceedings  72*  The  pleadings  and  other  proceedings  in  any  action  in 
f!!r°manl!an  wn*cn  *  writ  of  mandamus  is  claimed  shall  be  the  same  in  all 
mas.  17  &  is  respects,  as  nearly  as  may  be,  and  costs  shall  be  recoverable  by 
vict.c.126,    either  party,  as  in  an  ordinary  personal  action  (0). 

Defences,  (°)  The  Statutes  of  Limitations  do  not  apply  so  as  to  limit  the  time  within 

whicli  the  writ  may  be  prayed  for  (  Ward  v.Lowndc*,  1  E.  &  E.  940)  ;  but 
where  the  demand,  in  respect  of  which  it  is  sought,  is  barred  by  the  statute,  it 
is  a  pood  answer  to  the  action  {Bush  v.  Beacon,  1  H.  &  C.  500).  As  to 
pleading  to  the  claim  for  the  writ,  as  distinguished  from  the  demand  in 
respect  of  which  it  is  sought,  see  p.  348,  note  (u). 

Error.  Error  may,  of  course,  be  brought  upon  the  judgment  in  an  action  of  man- 

damus (Morgan  v.  Metropolitan  Railway  Co.,  L.  R.  4  C.  P.  97). 

Setting  aside.  Where  the  action  was  brought  against  an  officer  of  the  Court,  the  Court, 
under  the  circumstances,  set  the  writ  aside  (Rea  v.  Nogle,  9  Ir.  Jur.  N.  S. 
81). 

As  to  the  costs,1he  above  section  provides,  as  will  be  observed,  that  they 
are  to  be  recoverable  as  in  an  ordinary  personal  action ;  and  see  the  23  &  24 
Vict.  ch.  126,  sect  32,  which,  however,  does  not  apply  to  Ireland. 

For  a  form  of  the  judgment,  see  the  English  Forms  of  Proceedings,  Mich. 
Vac  1854,  No.  32  ;  and  for  a  form  of  the  writ  and  other  forms  connected 
with  the  action,  see  Chitty's  Forms,  10th  ed.,  p.  643  et  seq. 

Judgment  73.  In  case  judgment  shall  be  given  for  the  plaintiff  that  a 

tion.ci7e&l"i8  mandamus  do  issue,  it  shall  be  lawful  for  the  Court  in  which 
vict  c  126,  such  judgment  is  given,  if  it  shall  see  fit,  besides  issuing 
execution  in  the  ordinary  way  for  the  costs  and  damages,  also 
to  issue  a  peremptory  writ  of  mandamus  to  the  defendant, 
commanding  him  forthwith  to  perform  the  duty  to  be  en* 
forced  (j>). 

Issuing  writ  (  P  )  **  follows  that  in  all  cases  an  application  must  be  made  after  judgment 
to  issue  the  writ,  and  that  it  lies  in  the  discretion  of  the  Court  to  grant  or 
refuse  the  application  (see  IfiehoU  v.  4#c*>  1  B.  &  S.  9 16,  934 ;  and  see  post, 
sect.  84,  note  (y)  ). 

F°rera°to  74"  ^e  writ  need  not  recite  the  writ  of  summons  and 

writ.  17  a  is  plaint,  or  other  proceedings,  or  the  matter  therein  stated,  but 
vict.  c  lb,    gkaji  simply  command  the  performance  of  the  duty,  and  ii* 
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other  respects  shall  be'  in  the  form  of  an  ordinary  writ  of 
execution,  except  that  it  shall  be  directed  to  the  party  and  not 
to  the  sheriff,  and  may  be  issued  in  term  or  vacation,  and 
returnable  forthwith;  and  no  return  thereto,  except  that  of 
compliance,  shall  be  allowed,  but  time  to  return  it  may,  upon 
sufficient  grounds,  be  allowed  by  the  Court  or  a  Judge 'either 
with  or  without  terms  (q). 

(q)  It  may  be  questionable  whether  the  costs  of  preparing  and  issuing  the  costs, 
writ  are  recoverable  (see  23  &  24  Vict.  ch.  126,  sect.  32,  which  does  not 
apply  to  Ireland ;  and  see  also  Jessely.  Chapman,  2-Jur.  N.  S.  931). 

75.  The  writ  of  mandamus  so  issued  as  aforesaid  shall  have  ofmandan^ 
the  same  force  and  effect  as  a  peremptory  writ  of  mandamus  |£d  JJ^d" 
issued  out  of  the  Court  of  Queen's  Bench,  and  in  case  of  dis-  force  it  17  & 
obedience  may  be  enforced  by  attachment,  if*  afia." 

76.  The  Court  or  a  Judge  may,  upon  application  by  the  may  order 
plaintiff,  besides  or  instead  of  proceeding  against  the   dis-  thea<*  to 
obedient  party  by  attachment,  direct  that  the  act  required  to  bedone  to 
be  done  may  be  done  by  the  plaintiff,  or  some  other  person  {jJedexpe5Se 
appointed  by  the  Court,  at  the  expense  of  the^defendant;  and  of  thede- 

-.1.  *  i»         j  *i_  .     e         v  i_      fendant.l7<te 

upon  the  act  being  done  the  amount  of  such  expense  may  be  lsvictc 
ascertained  by  the  Court,  either  by  writ  of  inquiry  or  re-  125»8-74* 
ference  to  the  master,  as  the  Court  or  a  Judge  may  order  ; 
and  the  Court  may  order  payment  of  the  amount  of  such 
expenses  and  costs,  and  enforce  payment  thereof  by  execution 
(r). 

(r)  For  a  form  of  the  writ  of  inquiry,  see  the  English  Forms  of  Proceed- 
ings, Mich.  Vac.  1854,  No.  33. 

77.  Nothing  herein  contained  shall  takeaway  the  jurisdic-  Preroffatire 
tion  of  the  Court  of  Queen's  Bench  to  grant  writs  of  manda-  JJ^aumus. 
mus;  nor  shall  any  writ  of  mandamus  issued  out  of  that  JL^v^-*7 
Court  be  invalid  by  reason  of  the  right  of  the  prosecutor  to  125,*  75.*' ' 
proceed  by  action  for  mandamus  under  this  Act(«). 

($)  As  to  the  nature,  &c,  of  the  prerogative  writ  of  mandamus,  see  Tapping  prerogatiTo 
on  Mandamus ;  and  ttee,  also,  9  &  10  Vict.  ch.  1 3  (potty  in  the  Appendix) ,  writ. 
which  regulates  the  proceedings  on  writs  of  mandamus  in  Ireland. 

78.  Upon  application  by  motion  for  any  writ  of  mandamus 
in  the  Court  of  Queen's  Bench,  the  rule  may  in  all  cases  be 

Digitized  byLjOCK?lC 


34^ 


'  Common  Law  Procedure  Act,  1856. 


Proceeding 
for  preroga- 
tive writ  of 
iniiTiilamui 
accelerated. 
17  &  18  Vict. 
C.  125,  s.  76. 


Proceedings 
on  preroiw- 
tive  writ  of 
mandamus. 
17  AclSVirt. 
C.  125,  8.  77. 


Specific  dell- 
very  of 
chattels. 
17  A  18  Vict 
c.125,  8.  78. 


Plaintiff's 
riffht  to  en- 
force return. 


absolute  in  the  first  instance,  if  the  Court  shall  think  fit; 
and  the  writ  may  bear  teste  on  the  day  of  its  issuing,  and 
may  be  made  returnable  forthwith,  whether  in  term  or  in 
vacation,  but  time  may  be  allowed  to  return  it,  by  the  Court 
or  a  Judge,  either  with  or  without  terms. 

79.  The  provisions  of  "The  Common  Law  Procedure 
Amendment  Act  {Ireland),  1853"  and  of  this  Act,  so  far  as 
they  are  applicable,  shall  apply  to  the  pleadings  and  proceed- 
ings upon  a  prerogative  writ  of  mandamus  issued  by  the 
Court  of  Queen's  Bench,  but  subject  to  any  general  rules 
which  the  said  Court  may  make,  and  which  it  is  hereby  em- 
powered to  make  in  relation  thereto. 

80.  The  Court  or  a  Judge  shall  have  power,  if  they  or  he 
see  fit  so  to  do,  upon  the  application  of  the  plaintiff  in  any 
action  for  the  detention  of  any  chattel,  to  order  that  execution 
shall  issue  for  the  return  of  the  chattel  detained,  without 
giving  the  defendant  the  option  of  retaining  such  chattel 
upon  paying  the  value  assessed,  and  that  if  the  said  chattel 
cannot  be  found,  and  unless  the  Court  or  a  Judge  should 
otherwise  order,  the  Sheriff  shall  distrain  the  defendant  by 
all  his  lands  and  chattels  in  the  said  Sheriff's  bailiwick  till 
the  defendant  render  such  chattel,  or,  at  the  option  of  the 
plaintiff,  that  he  cause  to  be  made  of  the  defendant's  goods 
the  assessed  value  of  such  chattel ;  provided  that  the  plaintiff 
shall,  either  by  the  same  or  a  separate  writ  of  execution,  be 
entitled  to  have  made  of  the  defendant's  goods  the  damages, 
costs,  and  interest  in  such  action  (t). 

(f)  Previous  to  the  Act,  in  actions  of  detinue  the  judgment  was  for  the 
return  of  the  chattel  or  its  value,  and  the  damages  and  costs.  The  conse- 
quence was  that  the  defendant  might  retain  the  chattel  upon  paying  for  it, 
and  the  only  manner  in  which  a  plaintiff  coulcL  ensure  the  return  of  the 
chattel  was  by  filing  a  bill  in  equity.  The  bill  could  be  filed  only  in  cases 
where  the  chattel  was  of  peculiar  value  to  the  owner  (Pumbj/  v.  Pvsey,  I  W. 

6  T.  L.  C,  3rd  ed.,  735)  ;  or  where  some  fiduciary  relation  existed  between 
the  parties  (  Wood  v.  Rowclifft,  3  Hare,  304). 

The  plaintiff  must  obtain  an  order  from  a  Judge  or  the  Court  in  order  that 
execution  may  issue  for  the  return  of  the  chattel  without  leaving  an  option 
to  the  defendant  of  paying  the  value  of  it.  To  obtain  the  order  the  value  of 
the  chattel  must  have  been  assessed  (Chilton  v.  Carrington,  24  L.  J.  C.  P. 

7  8) ;  where  also  it  was  held  that  an  order  made  by  a  Judge  may  be  reviewed 
by  the  Court 

Under  the  2nd  section  of  the  Mercantile  Law  Amendment  Act  (19  & 
20  Vict,  c  97,  pott,  in  the  Appendix),  the  plaintiff  may,  in   actions 
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for  non-delivery  of  goods,  obtain  execution  for  delivery  of  the  goods  by  order 
of  the  Court  or  Judge. 

As  to  the  right  of  a  defendant  to  return  the  chattel,  and  so  escape  from  Deftmdanrs 
tlie  liability  of  paying  the  value  of  itt  the  Court  will  in  cases  where  no  special  J^  chattel, 
damage  is  alleged,  or  only  colourably  so,  allow  the  defendant  before  judgment 
to  return  the  chattel,  upon  payment  of  costs  and  a  nominal  sum  for  damages 
(Gallagher  v. Nolan,  ojr.  Jur.N-S.  382;  Ch.  Ar.  Pr.,  12th  ed.,  p.  1378). 
The  plaintiff  will,  however,  in  such  cases  be  allowed  the  option  of  proceeding 
with  the  action  at  his  own  risk  for  the  purpose  of  recovering  further  damages, 
if  he  claims  such  (Lyon*  v.  Keller,  9  lr.  Jur.  N.  S.  381)  j  and  see  Lloyd 
v.  Sadleir,  7  lr.  Jur.  2*.  S.  15. 

8 1.  In  all  cases  of  breach  of  contract  or  other  injury,  where  n^mJt 
the  party  injured  is  entitled  to  maintain  and  has  brought  an  injunction, 
action,  he  may,  in  like  case  and  manner  as  herein-before  \]  f^ft^iS!* 
provided  with  respect  to  mandamus,  claim* a  writ  of  injunc- 
tion against  the  repetition  or  continuance  of  such  breach  of 
contract  or  other  injury,  or  the  committal  of  any  breach  of 
contract  or  injury  of  a  like  kind,  arising  out  of  the  same 
contract,  or  relating  to  the  same  property  or  right;  and  he 
may  also  in  the  same  action  include  a  claim  for  damages  or 
other  redress  (w). 

(u)  This  and  the  following  sections  provide  a  specific  remedy  against  the  injunction, 
repetition  or  continuance  of  a  breach  of  contract  or  other  injury.     Formerly 
the  plaintiff's  only  means  of  obtaining  such  a  remedy  was  by  a  suit  in  a 
court  of  equity. 

It  should  be  borne  in  mind  that  in  order  to  enable  a  plaintiff  to  take  ad-  Whenreme- 
vantage  of  this  and  the  following  sections  there  must  be  a  legal  right  vested  dyappUc*010 
in  him,  and  a  violation  of  such  right  giving  a  cause  of  action.  Until  the 
right  is  actually  invaded  he  cannot  bring  an  action  of  injunction,  although  it 
may  be  perfectly  certain  that  the  defendant  is  about  to  violate  it ;  and  even 
if  the  plaintiff  succeeds  in  the  action  the  writ  will  not  be  issued  without  the 
order  of  the  Court  (sec  84).  It  may,  however,  where  the  circumstances  of 
the  case  require  it,  be  issued  before  judgment  (see  same  section). 

The  Act  provides  that  the  writ  may  be  claimed  "  in  all  cases  of  breach  of 
contract  or  other  injury** — words  much  more  extensive  than  thoseemployed  in 
the  section  relating  to  mandamus,  and  the  remedy,  therefore,  is  of  wider  appli- 
cation. Thus,  in  an  action  for  an  infringement  of  a  plaintiff's  copyright,  an 
injunction  may  be  claimed  to  restrain  the  defendant  from  selling  copies  (Mat/all 
v.  Higby,  1  H.  &  C.  148).  So,  also,  the  writ  may  be  claimed  in  an  action  for 
an  obstruction  to  ancient  lights  (Je**el  v.  Chaplin,  2  Jur.  N.  S.  931) ;  or  to 
a  watercourse;  or  in  an  action  for  breach  of  a  covenant  for  quiet  enjoyment 
contained  in  a  mining  lease,  where  the  disturbance  complained  of  consists  in 
working  the  surface  so  as  to  interfere  with  the  mining  operations  (Shaw  v. 
Stent  on,  2  H.  k  N.  858).  Where,  however,  there  is  an  agreement  to  pay  a 
sum  by  way  of  liquidated  damages  for  breach  of  contract,  the  Court  will  not 
grant  the  writ  (Carnes  v.  Neibitt,  7  H.  &  N.  158).  An  injunction  may  bo 
prayed  for  in  an  action  for  a  nuisance  (De  le  Rue  v.  Fortescue,  2  H.  &  N. 
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taJoMtX  32^#  AS*m» th6  writ  m*v  **  claimed,  although  in  effect  by  restraining  the 
defendant  from  a  continuance  of  the  breach  it  requires  him  to  do  some  posi- 
tive act.     Thus,  in  Tate  v.  Devlin,  3  Ir.  Jot.  N.  S.  341,  where  an  actum 

•  had  been  brought  for  a  breach  of  a  covenant  to  build  in  a  particular  way, 
and  the  defendant  continued  to  build  in  the  manner  complained  of,  a  condi- 
tional order  was  granted  for  an  injunction  to  compel  the  defendant  to  take 
down  the  erections;  and  a  similar  order  was  made  in  Jesselr.  Chaplin,  2 
Jur.  N.  S.  93 1 1  a  case  of  an  obstruction  to  ancient  lights.    Where,  ho w- 

Non-  ever,  the  breach  consists  in  non-feasance,  the  statute,  it  would  appear,  does 

feasance.  not  apply.  A  mandamus  is  then  the  proper  remedy,  if  the  Court  has  juris- 
diction to  grant  it.  Again,  where  the  ordinary  remedy  in  the  action  is  in 
Where  reme-  its  nature  specific,  the  writ  cannot  be  claimed,  as  in  an  action  of  ejectment 
dy  specific.  (Bay/is  v.  Legros,  2  C.  B.  N.  S.  316).  And  besides  the  class  of  cases 
mentioned,  the  Court  will,  in  the  exercise  of  its  discretion,  refuse  to  allow 
•  the  writ  to  be  issued  whenever  it  considers  that  under  the  circumstances  it 

would  not  be  an  appropriate  remedy ;  see  sec  84. 

82.  The  writ  of  summons  and  plaint  in  such  action  shall 
be  iQ  the  same  form  as  the  writ  of  summons  and  plaint  in 
any  personal  action;  but  on  every  such  writ  and  copy  thereof 
there  shall  be  endorsed  a  notice  that  in  default  of  appearance 
the  plaintiff  may,  besides  proceeding  to  judgment  and  execu- 
tion for  damages  and  costs,  apply  for  and  obtain  a  writ  of 
injunction  (t>). 

(v)  For  a  form  of  declaration,  see  Bullen  and  Leake,  Pr.  PI.,  2nd  ed.  p.  296. 
Care  must  be  taken  to  endorse  the  writ  with  the  notice  mentioned  in  the 
section.  For  a  form  of  notice,  see  the  English  forms  of  proceeding,  M.  V, 
1854,  No.  36. 

Form  of  pro-  83.  The  proceedings  in  such  action  shall  be  the  same,  as 
ofjSdgme.*!  nearly  as  may  be,  and  subject  to  the  like  control,  as  the  pro- 
c!im!1  81*"  cee(*ings  in  an  action  to  obtain  a  mandamus  under  the  prov  - 
sions  hereinbefore  contained  ;  and  in  such  action  judgment 
may  be  given  that  the  writ  of  injunction  do  or  do  not  issue, 
as  justice  may  require  ;  and  in  case  of  disobedience  such  writ 
of  injunction  may  be  enforced*  by  attachment  by  the  Court  or 
by  a  Judge  (w). 

Pleadings.  (w)  As  to  the  pleadings  in  such  an  action  a  distinction  must  be  drawn 

between  pleading  to  the  breach  of  contract  or  other  injury  complained  of 
and  pleading  to  the  claim  for  a  writ  of  injunction.     As  a  general  rule  a  de- 

•  fendant  cannot  plead  to  the  claim  fbr  a  writ  of  injunction  (Booth  v.  Taylor, 
L.  R.  1  E^.  51);  neither  can  he  demur  to  it  {Bilk  v.  London,  Chatham, 
and  Dofer  Railway  Co.,  3  H.  &  C.  95)  In  fact  as  the  issuing  of  the  writ  is 
a  matter  for  the  discretion  of  the  Court,  the  proper  stage  of  the  proceedings 
at  which  to  decide  whether  it  shall  issue  or  not  is  when  the  application  for  it 
comes  to  be  made.  And  as  the  Court  will  in  general  grant  a  conditional 
order  only  in  the  first  instance,  the  defendant  should  reserve  whatever  case 
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he  has  to  make  against  the  issuing  of  the  writ,  until  showing  cause.  It 
follows  that  the  decision  of  the  Court  as  to  the  issuing  of  the  writ  cannot  be 
reviewed  in  a  Court  of  Error.  These  considerations  are,  however,  applicable  . 
only  to  cases  where  the  jurisdiction  conferred  by  the  statute  exists,  and 
where  the  defendant  is  seeking  to  plead  matter  which  goes  to  show  that  the 
Court,  in  its  discretion,  should  not  allow  the  writ  to  issue.  Whenever  it 
appears  that  the  remedy  is  not  applicable,  in  consequence  of  the  provisions 
of  the  Act  conferring  no  jurisdiction,  as  in  the  case  of  an  action  of  eject- 
ment, there  is  no  reason  why  the  plaintiff  should  not  at  once  demur 
(  Bilke  v.London,  Chatham,  and  Lover  Railway  Co.,  3  H.  &  C.  95),  or  perhaps 
apply  to  set  the  writ  aside. 

As  to  the  question  of  costs,  see  sections  72  and  74,  ante. 

84.  It  shall  be  lawful  for  the  plaintiff,  at  any  time  after  the  Wrlt8  of  ln_  • 
commencement  of  the  action,  and  whether  before  or  after  Jonctionmay 
judgment,  to  apply  ex  parte  (x)  to  the  Court  or  a  Judge  for  a  for  at  any 
writ  of  injunction  (y)  to  restrain  the  defendant  in  such  action  c*uS.°i7b«te 
from  the  repetition  or  continuance  of  the  wrongful  act  or  }£LVictgS* 
breach  of  con  tract  com  plained  of,  or  thecommittal  of  any  breach      * 
of  contract  or  injury  of  a  like  kind,  arising  out  of  the  same 
contract,  or  relating  to  the  same  property  or  right ;  and  such 
writ  may  be  granted  or  denied  by  the  Court  or  Judge,  upon 
Buch  terms  (2)  as  to  the  duration  of  the  writ,  keeping  an 
account,   giving  security,  or  otherwise,  as  to  such  Court  or 
Judge  shall  seem  reasonable  and  just,  and  in  case  of  disobe- 
dience" such  writ  may  be  enforced  by  attachment  :  provided 
always,   that  any  order  for  a  writ  of  injunction  made  by  a 
Judge,  or  any  writ  issued  by  virtue  thereof,  may* be  discharged 
or  varied  or  set  aside  by  the  Court,  on  application  made 
thereto  by  any  party  dissatisfied  with  such  order. 

(x)  A  conditional  order  only  will  be  made  in  the  first  instance  (Getting 8 
v.  Symes,  15  C.  B.  362;   Tate  v.  Devlin,  3  Ir.  Jur.  N.  S.  341.) 

(y)  The  granting  of  the  writ  lies  in  the  discretion  of  the  Court.  Therefore  IssulnR  of 
where  the  plaintiff  had  commenced  anf  action  for  liquidated  damages  for  the  J^1  lle* In  f 
breach  complained  of,  the  Court  refused  the  application  (Carnes  v.  Netbitt,  7  court. 
H.  &  N.  158) ;  and  see  Young  v.  Chalkley,  15  W.  R.  743).  So,  also,  where  it  is 
impossible  for  the  defendant  to  comply  with  the  writ— as  in  a  case  where  an 
action  was  brought  against  a  tenant  for  building  in  breach  of  a  covenant,  and 
it  appeared  that  the  buildings  had  been  erected  by  an  undertenant — the 
Court  will  not  make  the  order  (London- and  S.  W.  R.  Co,  v.  WeLb,  15  C  B.  . 
X.  S.  450)  ;  and  see  Matthews  v.  King,  3  H  &  C.  910. 

(a)  In  Longfield  v.  Cashman,  1 1  Jr.  C.  L.  R.  Ap.  23,  the  Court  iA granting  Terms, 
the  writ  put  the  plaintiff  under  terms  to  speed  the  action  and  to  pay  the  de- 
fendant, in  case  a  verdict  was  found  for  him,  any  sum  which  the  jury  should 
award  to  him  as  compensation  for  the  damage  sustained  by  the  interference 
of  the  Court. '  And  tee,  also,  as  to  the  terms,  Ch.  Ar.  Pr.  lath  ed.>  p.  1  uo. 
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85.  It  shall  be  lawful  for  the  defendant  in  any  action,  and 
for  the  plaintiff  in  any  action  for  replevin  of  goods,  in  any  of 
the  Superior  Courts,  in  which,  if  judgment  were  obtained,  he 
would  be  entitled  to  relief  against  such  judgment  on  equi- 
table grounds,  to  plead  the  facts  which  entitle  him  to  such 
relief,  and  the  said  Courts  are  hereby  empowered  to  receive 
6uch  pleading,  provided  that  such  pleading  shall  begin  with 
the  words  "for  defence  on  equitable  grounds/'  or  words  to 
the  like  effect  (a). 

(a)  The  power  given  by  the  present  section,  and  by  sect.  87,  post,  of 
pleading  equitable  defences  and  replications,  has  been  largely  exeicised  and 
the  principles  on  which  the  Courts  act  in  allowing  or  disallowing  such  plead- 
ings are  now  well  settled.     In  order  that  a  party  may  be  able  to  plead  on 
equitable  grounds,  the  facts  relied  on  by  him  must  be  such  as  would  entitle 
to   him  in  equity  to  an  absolute  and  perpetual  injunction  against  the  judgment 
in  the  action,  and  not  merely  to  a  temporary  or  conditional  injunction 
(  Wodehouse  v.  Farebrother,  5  El.  &  Bl.  277).   The  Court  cannot  pronounce 
a  conditional  judgment  (id.) ;  and  if  the  decree  which  a  Court  of  Equity 
would  pronounce  would  not  be  simple  and  final,  but  would  be  clogged  with 
conditions  or  preliminaries  which  the  forms  of  common  law  judgments  or 
the  machinery  of  its  procedure  are  not  adapted  for  directing  or  carrying  out, 
the  party  will  be  left  to  his  remedy  in  the  Court  of  Equity  {Colleg  v.Pren- 
dcrgmt,  10  Ir.  C  L.  R.  336),  in  which  case  the  principles  on  which  the  Courts 
of  Common  Law  act  in  allowing  equitable  pleadings  will  be  found  fully  dis- 
cussed in  the  judgment  of  Christian,  J,     If  therefore  a  Court  of  Equity 
would  require  the  execution  of  an  instrument,  such  as  a  surrender  or  a  lease, 
as  a  condition  precedent  to  granting  relief,  the  equitable  pleading  will  be  bad 
(Mines  Royal  Societies  v.  Mngnay%  10  Ex.  489 ;    Toole  v.  Ryder,  Ir.  R.  2 
C.  L.  652;  Deering  v .  Lawler,  7  Ir.  C.  L.  R.  333).     So,  also,  if  a  Court 
of  Equity,  as  part  of  its  decree,  would  direct  an  instrument  to  be  reformed,  the 
pleading  will  be  bad  {Solvency  Guarantee  Company  v.  Freeman,  7  H  &  N. 
17  ;  and  see  further,  the  cases  referred  to  infra,  under  the  head  of"  mistake"). 
It  has  in  some  cases  been  considered,  that  if  the  allowing  of  the  pleading 
would  involve  the  taking  of  accounts,  it  cannot  be  allowed  {Cochrane  v. 
Camack,  7  Ir.  C.  L.  R.   10  ;    Coneidine  v.  Tubbledy,  2  Ir.  Jur.  N.  8.  188  ; 
Collins  v.  Frendcrgast,  7    Ir.   C.  L.  R.  542) ;  but  it  would   appear,  that 
such    an  objection  is  not  fatal  '{Marconi   v.  filoxam,    11    Ex.  516),  and 
having  regard  to  the  facilities  which  courts  of  law  now  possess   for  the 
taking  of  accounts,  the  objection  is  not  entitled  to  so  much  weight  as  formerly. 
The  equity  relied  on  by  a  party  seeking  to  plead  on  equitable  grounds  must 
be  such  as  is  cognizable  in  a  Court  of  Equity.  An  equitable  defence  of  mistake 
must,  therefore,  show  that  the  mistake  was  mutual  {Maevrel  v.  HarrUon,  4 
Ir.  Jur.  N.  S.  1 19 ;  Scott  v.  Littledale,  8  El.  &  Bl.  815).  So  also,  in  an  action 
for  the  value  of  coal  wrongfully  taken  out  of  the  plaintiff's  mine,  a  replica- 
tion to  a  plea  of  the  Statute  of  Limitations,  that  the  wrongful  taking  was 
fraudulently  concealed  until  within  six  years  before  suit  was  disallowed,  on 
the  ground  that  a  Court  of  Equity  would  not  restrain  the  defendant  from 
Betting  up  such  a  defence  {Hunter  v.  Gibbon,  1  H.  &  N.  459)  ;  so  also,  in 
an  action  against  a  aurety,  mere  negligence,  even  though  gross,  on  the  part 
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of  the  creditor,  unaccompanied  by  positive  acts  of  concurrence  in  the  defalca- 
tion of  the  principal,  furnishes  no  ground  of  equitable  defence  (Madden  v. 
McMullen,  13  Ir.  C.  L.  R.  305 ;  and  see  Daniel  v.  McCarthy,  7  Ir.  C.  L. 
K.  23).  As  to  pleading  an  equitable  defence  for  the  purpose  of  avoid  ng 
circuity  of  action,  see  Minshull  v.  (Jakes,  2  II.  &N.  793  ;  Wood  v.  Copper 
Miners,  17  C.  B.  561 ;  and  as  to  the  nature  of  equitable  replications,  tee 
note  (6),  post. 

Assuming  that  an  equitable  pleading  is  not  open  to  objection  on  any  of 
the  grounds  referred  to,  it  will  oe  an  answer  to  the  previous  pleading,  and 
the  cases  in  which  such  pleadings  have  been  pleaded  are  accordingly 
exceedingly  numerous.  Thus,  on  the  principle  that  equity  -will  relieve  Mistake, 
the  parties  to  a  contract  against  the  consequence  of  a  mutual  mistake, 
provided  the  mistake  be  a  mistake  of  fact,  or  a  mistake  of  fact  and 
law  {Midland  Great  Wettern  Railway  Co.  of  Ireland  v.  Johnson,  6 
H.  L.  Cas.  798 ;  Brovghton  v.  Hvtt,  3  De  G.  &  J.  501).  if  the  plaintiff 
or  defendant  rely  upon  a  written  instrument  as  furnishing  a  ground 
of  action  or  defence,  an  equitable  defence  or  replication,  showing  that  the 
instrument  was  executed  under  a  mutual  mistake,  such  as  that  mentioned, 
will  be  good,  except  in  cases  where  the  Court  of  Equity  would  require  the 
instrument  to  be  rectified,  as  a  condition  precedent  to  restraining  the  action 
(  Vorley  v.  Barrett,  1  C.  B.  N.  S.  225  ;  Steele  v.  Haddock,  10  Ex.  643  ; 
Luce  v'.  Izod,  1  H.  &  N.  245 ;  Borrowman  v.  Rossell,  16  C.  B.  N.  S.  58  ; 
and  the  principle  applies  to  contracts  executory  as  well  as  executed  {Kane 
v.  Lublin  §  Wicklow  Rly.  Co.,  3  Ir.  Jur.  N.  S.  160).  An  equitably  plea,  there- 
fore, alleging  that  the  defendant  by  mistake  executed  a  charter  party,  so  as 
to  render  himself  personally  liable,  whereas  the  real  agreement  was  that  he 
was  to  execute  it  merely  as  the  agent  of  a  third  party,  has  been  held  to  be 
pood  (  Wake  v.  Harrop,  1  H.  &  C.  202 ;  and  see  Burgoyne  v.  Cottrell,  24  L.  J. 
Q.  B.  28J.  If,  however,  under  the  circumstances,  a  Court  of  Equity  would 
require  the  instrument  to  be  reformed,  as  a  condition  precedent  to  granting 
relief,  the  plea  or  replication  will  be  bad  (McGillicuddy  v.  Gallwey,  Ir.  R. 
2  C.  L.  237  ;  Solvency  Guarantee  Co.  v.  Freeman,  7  H.  &  N.  17  ;  Beret  v. 
Oleaga,  1 1  Ex.  506).  A  replication  on  equitable  grounds  that  a  release  by 
deed  was  executed  in  mistake  as  to  its  legal  effect,  was  held  to  be  bad  for  the 
same  reason  (Bead  v.  Johnson,  25  L.  J.  Ex.  1  io).  As  appears,  however, 
from  the  cases  above  referred  to,  it  U  frequently  unnecessary  that  the  instru- 
ment should  be  reformed,  and  where  no  object  would  be  served  by  so  doinp, 
the  equitable  defence  will  be  good  (Steele  v.  Haddock,  10  Ex.  643  ;  Luce  v. 
Izod,  1  H.  &  N.  245).  In  Lyall  v.  Edwards,  6  H.  &  N.  337,  a  replication 
to  a  plea  of  release,  that  the  release  was  worded  by  mistake  so  to  include 
the  cause  of  action  sued  on,  was  held  to  be  good. 

An  equitable  defence,  relying  on  a  parol  contemporaneous  variation  of  a  p     , 
written  contract,  was  held  to  be  good  in  Rttgers  v.Hadley,  2  H.  &  C.  227.  contempora- 
"Where,  to  -an  action  by  drawer  against  acceptor  of  a  bill  of  exchange,  at  ncous  varU- 
three  months,  the  defendant  pleaded  that  the  plaintiff  represented  to  him  tiou* 
that  the  bill  was  drawn  as  of  a  later  date  than  the  date  it  really  bore,  and 
that  three  months  from  the  later  date  had  not  elapsed,  the  Court  set  the  plea 
aside  (Drain  v.  Harvey,  17  C.  B.  257  ;  and  see  Borrowman  v.  Bossell,  16 
C.  B.  N.  S.  58.    In  Wood  v.  Dwarris,  1 1  Ex.  493,  an  equitable  replication 
adverting  that  the  plaintiff  effected  a  life  policy  upon  the  faith  of  a  prospectus 
published  by  the  insurer,  that  all  policies  should  be  indisputable,  except  in 
case  of  fraud,  was  held  to  be  good.    See,  however,  as  to  this  case  Wheelton 
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v.  Hardisty,  8  E.  &  B.  232  ;  and  in  Reis  v.  Scottish  Equitable  Assurance 
Co.,  2  H.  &  N.  19,  the  defendants  having  pleaded  that  the  party  assured 
travelled  beyond  Europe,  contrary  to  the  terms  of  the  policy,  the  Court  refused 
to  allow  the  plaintiff  to  reply  on  equitable  grounds,  that  the  policy  was 
made  upon  the  express  agreement  that  the  assured  might  go  out  of  Europe 
without  vitiating  the  policy.  As  to  pleading  a  waiver  of  one  of  the  terms 
of  a  contract,  see  Fitzgerald  v.  McCullovgh,  7  Ir.  C.  L.  R.  457  ;  Thames 
Ironworks  Co.  v.  Royal  Mail  Steam  Packet  Co.,  13  C.  B.  N.  S.  358. 

An  equitable  defence  relying  upon  the  acquiescence  or  representations,  or 
standing  by  of  the  plaintiit,  while  the  defendant  was  doing  the  acta  com- 
plained of,  or  that  he  is  acting  contrary  to  good  faith  or  agreement,  may 
also  be  pleaded  in  a  proper  case.  Thus,  to  an  action  for  obstructing  the 
plaintiffs  lights,  and  depriving  him  of  support  to  his  buildings,  an  equitable 
plea  that  the  grievances  complained  of  were  occasioned  by  bis  pulling  down 
a  house  and  erecting  another  in  its  place,  which  he  did  with  the  acquiescence 
and  consent  of  the  plaintiff,  and  on  the  faith  of  such  acquiescence  and  con- 
sent he  incurred  expense,  is  a  good  equitable  plea  (Davie*  v.  Marshall,  10 
C.  B.  N.  S.  697),  with  which  case  compare  Smith  v.  Hayes,  Ir.  R.  1  C.  L. 
333,  where  to  an  action  for  an  injury  to  a  watercourse,  an  equitable  defence, 
relying  upon  particular  acts  of  acquiescence,  was  held  to  be  bad  upon  de- 
murrer; and  see,  also,  Billing  v.  East  India  Co.,  31  L.  J.  Ex.  240;  Somer- 
lille  v.  Sheals,  8  Ir.  C.  L.  R.  Ap.  6$  ;  Bill  v.  Richards,  2  H.  &  N.  311 ; 
J)e  Rosaz  v.  Angle-Italian  Bank,  L.  R.  5  Q.  B.  462;  and  aa  to  the 
general  principles  of  equity  applicable  to  cases  of  acquiescence,  see  Ramsden 
v.  Dyson,  L.  R.  1  H.  L.  129 ;  Clarke  v.  Hart,  6  H.  L.  Cas.  633,  655.  So 
also  an  equitable  defence  or  replication  of  fraud  may  be  pleaded  (Davies  v. 
Marshall,  vhi  supra),  and  for  an  instance  of  an  equitable  defence  relying 
upofr  a  fraud  upon  marital  rights  (held,  however,  to  be  bad)  see  Lee  v. 
Hayes,  17  lr.  C.  L.  R.  394.  In  Bristow  v.  Brown,  13  Ir.  C  L.  R.  201,  an 
equitable  defence  relying  upon  a  false  representation  not  alleged  to  have  been 
fraudulent  was  held  to  be  good,  and  see  for  other  instances  of  such  defences, 
G  or  such  v.  Cree,  8  C.  B.,  N.  S.,  574,  Drain  v.  Harvey,  17  C.  B.  257. 

A  party  to  a  written  instrument  cannot  allege  at  law,  that  he  executed  it 
as  a  surety  when  it  does  not  appear  from  the  written  instrument  that  he 
executed  in  that  capacity.  In  equity,  however,  it  is  otherwise  (Story's  Eq 
Jur.  8th  ed.  vol.  ii.  p.  71);  and  accordingly  equitable  defences  have  been 
held  to  be  good  which  allege  that  the  defendant  executed  a  promissory  note 
or  other  instrument  as  a  surety,  and  which  then  show  matter  of  discharge  by 
the  giving  of  time  or  otherwise  (Pooley  v.  Harradine,  7  E.  &  B.  431 ; 
Murphy  v.  Glass,  L.  R.  2  P.  C.  408;  Strong  v.  Foster,  17  G.  B.  201 ; 
Greenough  v.  M'Lcllan,  30  L.  J.  Q.  B.  15  ;  Gordon  v.  Rae,  8  E.  &  B. 
1065) ;  and  see  Bristow  v.  Brown,  13  Ir.  C.  L.  R.  201,  Watts  v.  Shuttle- 
North,  29  L.  J.  Ex.  229. 

An  equitable  derence  relying  upon  an  equitable  ownership,  in  actions  of 
trespass,  &c.,  will  be  good.  Thus  in  an  action  of  trespass  qu.  cl.fr,  brought 
by  a  husband,  an  equitable  plea,  alleging  that  the  land  was  settled  to  the 
separate  use  of  the  wife,  whose  lessee  the  defendant  was,  was  held  to  be  good 
(Allen  v.  Walker,  L.  R.  5  Ex.  187);  and  reference  may  also  be  had  to 
Drake  v.Tywell,  4  H.  &  C.  78  ;  Somerville  v.  Sheals,  8  Ir.  C.  L.  R.  Ap. 
65,  where  under  the  circumstances  defences  of  a  similar  character  were  held 
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to  be  bad ;  and  see  Wakley  v.  Froggatt,  2  H.  &  C.  669,  in  "which  case  a 
defence  relying  upon  an  equitable  right  to  enter  and  cut  down  timber  was 
held  to  be  bad,  upon  the  ground  that  a  Court  of  Equity  would  not  grant  an 
unconditional  injunction  to  restrain  the  action.  Where  in  an  action  by  one 
tenant  in  common  against  the  other  for  not  accounting,  the  defendant 
pleaded  setting  up  a  title  under  a  conveyance  by  way  of  mortgage,  an 
equitable  replication  that  the  mortgage  debt  had  been  paid  off,  was  not 
allowed,  because  the  Court  could  not  compel  a  reconveyance  (Gorely  v.  Gorely, 
1  H.  &.  N.  144). 

Where  an  action  was  brought  by  a  husband  to  recover  money  which  had 
been  settled  to  the  separate  use  of  his  wife,  but  paid  to  the  defendant  by  her 
order,  a  plea  that  the  money  was  assigned  to  the  defendant  by  the  wife,  upon  * 
trusts,  under  which  the  defendant  took  no  interest,  was  held  to  be  a  good 
defence  (Sloper  v.  CottreU,  26  L.  J.  Q.  B.  7). 

Where  to  a  declaration  for  money  awarded,  the  defendant  pleaded  on  Action 
equitable  grounds,  that  the  plaintiff  had  assigned  away  the  debt,  and  was  brought  in 
suing  in  fraud  of  the  assignment  the  plea  was  held  to  be  good  ( Jeffs  v.  SS^tJL 
Day j  L  R.  1  Q.  B.  373),  with  which  compare  Sainihill  v.  Evanson,  7  Ir.  right. 
C.  L.  R.  540. 

Equitable  defences  of  set-off  have  been  frequently  pleaded.  The  mere  cg*^ 
existence  of  cross  demands  does  not,  however,  enable  the  defendant  to  plead 
such  a  defence.  Thus,  a  plea  on  equitable  grounds  to  an  action  for  freight, 
that  the  plaintiff,  in  the  course  of  carrying  the  goods,  had  negligently  da- 
maged them  to  an  amount  equal  to  his  claim  for  freight,  was  held  to  be  bad 
on  demurrer  (Stinson  v.  JIall>  1  H.  &  N.  831).  An  equitable  defence,  bow- 
ever,  that  the  plaintiff  (a  mortgagee)  has  paid  himself  out  of  the  proceeds  of 
property  sold  under  a  power  of  sale  is  good  (Marcon  v.  Bloxan^  1 1  Ex. 
586);  and  as  a  general  rule,  it  would  appear  that,  independently  of  the 
statutes  of  set-off,  Courts  of  Equity,  in  virtue  of  their  general  j  ur  isdiction,  may 
grant  relief  in  all  cases  where,  although  there  are  mutual  and  independent 
debts,  yet  there  is  a  mutual  credit  between  the  parties,  founded  at  the  time 
upon  the  existence  of  some  debts  due  by  the  crediting  party  to  the  other ; — 
by  mutual  credit,  it  being  understood  that  there  is  a  knowledge  on  both  sides 
of  an  existing  debt  due  to  one  party,  and  a  credit  by  the  other  party,  founded 
on,  and  trusting  to  such  debt,  as  a  means  of  discharging  it  (Story's  Eq.  Jur. 
8th  ed.,  vol.  2,  p.  658).  Thus,  in  Tuliy  v.  Roach,  10  Ir.  C.  L.  R.  Ap.  21,  an 
equitable  defence  to  an  action  for  mesne  rates  that  the  defendant  had  laid 
out  money  in  repairs,  under  an  agreement  that  he  should  be  allowed  it  in 
the  rent,  was  held  to  be  good;  and  see  also  Took  v.  liyder,  Ir.  R.  2  C.  L. 
654;  Denniston  v.Digan,  to  Ir.  C.  L.  R.  Ap.  7  ;  Daniel  v.  McCarthy »,  7 
Ir.  C.  L.  R.  23 ;  Atterbvry  v.  Jarvie,  2  H.  &  N.  114.  The  mere  fact  that 
there  is  a  third  party  interested  in  the  accounts,  and  who  is  not  before  the 
Court,  as  where  a  surety  pleads  a  set-off  between  the  creditor  and  the  prin- 
cipal affecting  the  subject  matter  of  the  demand,  is  not  per  se  a  fatal  objection 
to  the  defence  (Murphy  v.  Giass,  L.  R.  2  J\  C.  408).  In  addition  to  the 
cases  of  set-off  referred  to  above,  an  equitable  defence,  showing  the  extsterc 
of  a  debt,  whether  legal  or  equitable,  due  by  the  real  plaintiff  to  the  defen- 
dant, may  be  pleaded  ( Cochrane  v.  Green,  9  C.  B.  N.  S.  448 ;  Colics  v. 
Frendergast,  10  Ir.  C.  L.  R.  336) ;  and  see,  as  to  the  principles  of  equity 
applicable  to  such  cases,  Cavendish  v.  Griaves,  24  Beav.  163;   Wutsonv, 
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Mid-  Wales  Railtoay  Co.,  L.  R.  a  C.  P.  593  ;  Dickson  v.  Swansea  VaU  Bail* 
way  Co.,  L.  E.  4  Q.  B.  44. 

A  plea  on  equitable  grounds  to  the  effect  that  the  causes  of  action  in  the 
declaration  bad  been  finally  adjudicated  upon  by  a  decree  in  Chancery,  was 
held  bad  on  demurrer,  because  the  defendant  did  not  show  an  equity  to  an 
unconditional  injunction  {Phelps  v.  Prothero,  16  C.  B.  370;  Beere  v. 
Fleming,  13  Ir.  C.  L.  R.  506);  and  see  further  as  to  the  effect  of  proceedings 
in  equity  upon  proceedings  at  law,  Collins  v.  Cave,  27  L,  J.  Ex.  146 ; 
Schlumberger  v.  Lister,  29  L.  J.  Q.  B.  157  ;  and  sec.  189  of  the  C.  L.  P. 
Act,  1 853,  ante,  p.  2 1 3.  An  equitable  plea  of  the  pendency  of  an  arbitration 
has  been  held  to  be  bad  (  Wood  v.  Copper  Miners,  17  C.  B.  56 1).  So  also 
has  a  plea  that  the  defendant  has  been  adjudicated  a  bankrupt,  and  that  the 
plaintiff  has  proved  under  the  bankruptcy  (Spencer  v.  Demett,  L.  R.  1  Ex. 
123);  and  see  Elder  v.  Beaumont,  8  El.  &  Bl.  353. 

According  to  the  practice  in  England,  an  equitable  plea  cannot  be  pleaded 
in  an  action  of  ejectment  (Neave  v.  Avery,  16  C.  B.  328).  In  this  country, 
however,  such  a  defence  may  be  pleaded,  either  alone  or  in  addition  to  the 
usual  statutory  defence  (Turner  v.  M*Auley,  6  Ir.'C.  L.  R.  245) ;  but  where 
the  matter  of  defence  relied  upon  is  an  agreement  for  a  lease,  the  defence  will 
be  bad,  upon  the  ground  that  the  relief  in  equity  would  not  be  unconditional, 
as  the  defendant  would  be  required,  as  a  condition  precedent  to  the  granting 
of  an  injunction,  to  execute  a  lease  and  pay  all  arrears  of  rent  due,  and  a 
Court  of  Common  Law  has  no  power,  in  an  action  of  ejectment,  of  adjusting 
the  rights  of  the  parties  (Turner  v.  M'Juley,  6  Ir.  C.  L.  R.  248;  Deeringv. 
Lawler,  7  Ir.  C.  L.  R.  333).  Neither  can  the  defendant  rely  upon  a  lease 
granted  in  excess  of  a  leasing  power,  but  operating  in  equity  under  the  1 2th 
and  13th  Vict  c  26,  s.  2,  as  a  contract  for  the  grant  of  a  valid  lease 
(Deering  v.  Lawler,  ubi  supra  ;  Carpenter  v.  Larkin,  5  Ir.  Jur.  N.  S.  174). 
Although,  however,  an  agreement  for  a  lease  cannot  be  pleaded  by  way  of 
equitable  defence,  a  defence  averring  that  the  defendant  was  a  tenant  from 
year  to  year,  and  that  the  plaintiff  for  good  consideration  promised  not  to 
terminate  the  yearly  tenancy  by  notice  to  quit  or  otherwise,  but  that  in  all 
other  respects  the  defendant  should  hold  as  tenant  from  year  to  year,  and 
that  no  lease  should  be  executed,  has  been  held  to  be  so  far  good, 
that  the  Court  refused  to  set  it  aside  on  motion  (Clarke  v.  Rtilly, 
Ir.  R.  2  C.  L.  422).  As  to  pleading,  in  an  action  of  ejectment  brought  by  a 
mortgagee,  that  the  mortgage  has  been  paid  off,  see  Considine  v.  Tubbledy, 
2  Ir.  Jur.  N.  S.  188  ;  Oorely  v.  Gorely,  1  H.  &  N.  144.  In  Moloney  ▼. 
Lindsay,  2  Ir.  Jur.  N.  S.  332,  an  equitable  defence,  which  averred  that  the 
Adduction  of  defendant  held  the  lands  under  an  agreement  that  he  should  remain  in  until 
mit*  repaid  a  sum  of  £100  by  the  plaintiff,  which  sum  had  not  been  repaid,  was 

allowed  to  be  pleaded.    As  to  pleading  a  reduction  of  the  rent  reserved  in  a 
lease,  see  Blake  v.  Hanly,  7  Ir.  Jur.  N.  S.  238. 

An  equitable  defence  cannot  be  pleaded  in  answer  to  a  claim  lor  a  writ  of 
May  be  sup-  injunction  under  sec.  81,  ante,  p.  347  (Booth  v.  Taylor,  L.  R.  1  Ex.  51). 

When  a  defence  is  expressly  pleaded  upon  equitable  grounds,  it  maybe 
supported  upon  legal  grounds  (Zee  v.  Hayes,  17  Ir.  C.L.  R.  394;  Hyde  v. 
Graham,  1  H.&C.  593).  An  equitable  pleading  renders  all  the  subsequent 
pleadings  equitable  (Savin  v.  Hoylake  Railway  Co.,  L.  R.  1  Ex.  9).  A  party 
will  not  be  allowed  to  plead  on  equitable  grounds  facts  which  he  has  pending 
the  action  set  up  in  a  Court  of  Equity  as  entitling  him  to  relief,  in  a  pro- 
ceeding instituted  there  with  reference  to  the  subject  matter  of  the  action 
(Schlumberger  v.  Lister,  2  El.  &  El.  855).  Where  a  defendant  pleads  ailaw 
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legal 

grounds. 
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equity  will  not  interfere  by  injunction  to  restrain  the  action,  on  the  grounds   Us!n« 
relied  on  by  the  plea,  when  the  Court  of  Law  can  give  the  same  relief  as  a   ^fenee 
Court  of  Equity  (  Watcrlow  v.  Bacon,  L.  R.  2  Eq.  5 14 ;  Evans  v.  Bremridge,   both  at 
6  D.  M.  &  G.  100).     But  when  a  defendant  has  an  equitable  defence  he  is    1,ft,Ji!!"d  in 
not  compelled  to  plead  it,  but  may  proceed  in  equity  to  restrain  the  action  *' 

(Kingsford  v.  Swinford,  28  L.  J.  Ch.  413  ;  Gompertz  v.Pooley,  4  Drew, 
448 ;  Evans  v.  Bremridge,  2  Kay  &  J.  174,  affirmed  on  appeal,  8  D.  M.  & 
G.  100). 

As  to  the  course  to  be  adopted  by  a  party  who  objects  to  the  validity  of  an 
equitable  defence,  see  sect  88,  post, 

86.  Any  such  matter  which,  if  it  arose  before  or  during  Equitable 
the  time  for  pleading,  would  be  an  answer  to  the  action  if  j^m^i? 
pleaded,  may  if  it  arise  after  the  lapse  of  the  period  during   *  fiLvlct 
which   it  could  be  pleaded,  be  set  up  by  way  of  audit&  *      '*"**' 
querela,  or  in  such  other  manner  as  the  Judges  may  by  any 

general  rules  or  orders  direct. 

87.  It  shall  be  lawful  for  the  Court  or  a  Judge  to  permit  Equitable 
any  of  the  parties  to  reply  in  answer  to  any  pleading  of  the  [7  &ici»  v"ct. 
opposite  party  facts  which  avoid  such  pleading  upon  equitable  m* a  w- 
grounds,  provided  that  such  reply  shall  begin  with  the  words 

44  for  replication  on  equitable  grounds,"  or  words  to  the  like 
effect  (b). 

(6)  As  before  mentioned,  when  an  equitable  defence  is  pleaded,  the  sutae* 
quent  pleadings  are  to  be  treated  as  equitable,  ante,  p.  354.  As  to  equitable  re* 
joinders,  see  Wodehouse  v.  Far ebr other,  1  Jur.  N.  S.  998,  999,  n. 

As  regards  the  principles  applicable  to  equitable  replications  they  are  in  Editable 
general  the  same  as  those  which  apply  to  equitable  defences,  as  to  which  see  replication. 
ante,  p.  350,  note  (a),  where  also,  several  of  the  cases  in  which  equitable  repli- 
cations have  been  pleaded  will  be  found  referred  to.     In  addition,  however,  to  j^  not 
the  principles  applicable  to  equitable  pleadings  in  general,  equitable  replica-  show  ripht  of 
tions  are  subject  to  this  special  rule,  that  they  must  not  disclose  facts  inconsis-  acti0TV{)  ^ 
tent  with  the  legal  right  relied  on  in  the  declaration  or  summons  and  plaint  merely.  ° 
In  other  words  they  must  show  that  the  plaintiff's  right  is  legal  in  its 
nature,  and  not  merely  a  right  to  file  a  bill  in  equity.     Thus,  although  an 
infant  or  married  woman  by  representing  themselves  to  be  of  full  age  or 
discovert,  respectively,  may  render  themselves  liable  in  equity  to  a  perfor- 
mance of  their  contracts  (Exparte  King,  1  De  G.  &  J.  B.  Ap.  243,  Vaughan 
v.  Vanderstegen  2  Drew,  165,  369),  yet,  a  plaintiff  at  law  cannot,  in  answer 
to  a  plea  of  infancy  or  coverture,  reply  on  equitable  grounds  a  fraudulent 
representation  so  made  {De  Boo  v.  Foster ',  11  G.  B,  N.  S.  272 ;  Bartlett  v. 
Wells,  1  B.  &  S.  836).     So,  also,  a  fraudulent  concealment  of  a  cause  of  ^^L 
action  cannot  be  pleaded  in  reply  to  a  plea  of  the  Statute  of  Limitations  (Httn-  Umiwioni 
Ur  v.  Gibbons,  1  H.  &  N.  459 ;  and  see  Imperial  Gas  Co.  v.  London  Gas  Co.,  pleaded. 
10  Ex.  39 ;  Supple  v.  Cann  9  Ir.  C.  L.  R.  1.)     Where  in  answer  to  a  plea 
of  the  Statute  of  Limitations  pleaded  by  an  executor,  the  plaintiff  replied  on 
equitable  grounds  that  the  testator  had  bequeathed  sufficient  money  to  the 
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defendant  on  trust  to  pay  the  debt,  the  replication  was  held  to  be  bad 
(Gulliver  v.  Gulliver,  I  ti.  &  N.  174).  So,  also,  a  parol  discharge  from  a 
stipulation  contained  in  a  deed  or  a  contemporaneous  parol  variation  of  a  term 
in  a  contract  reduced  into  writing,  cannot,  in  general,  be  relied  on  by  way  of 
reply  to  a  plea  or  defence  founded  on  the  stipulation  or  term  so  varied.  See 
ThameM  Ironworks  Co.  v. Royal  Mail  Steam  Packet  Co.,  13  C.  B.  N.  S.  358 ; 
Heis  v.  Scottish  Equitable  Life  Assurance  Co.,  2  H.  &  N.  19)  ;  and  the  other 
cases  referred  to,  ante,  p.  35 1 .  Where  to  an  action  for  work  and  labour  the 
defendant  pleaded  setting  out  the  conditions  of  a  certain  deed  between  the 
parties,  and  inter  alia,  that  it  was  necessary  that  the  plaintiff  should  obtain 
the  certificate  of  an  engineer,  and  that  the  certificate  had  not  been  obtained ; 
the  Court  refused  to  allow  the  plaintiff  to  reply  on  equitable  grounds  that  the 
engineer  was  in  collusion  with  the  defendant  for  the  purpose  of  withholding 
from  the  plaintiff  the  moneys  justly  due  to  him  (Killen  v.Byrne,  3  Ir.  Jur.  N.  £ 
91).  Where,  however,  the  matter  relied  on  does  not  contradict  the  legal 
right  relied  on  by  the  declaration,  but  merely  goes  to  show  that  it  is  inequi- 
table for  the  defendant  to  rely  upon  the  legal  defence  he  has  pleaded,  the  re- 
plication will  be  good.  Thus  where  a  release  was  pleaded,  an  equitable 
replication  alleging  that  the  plaintiff  was  merely  a  trustee  of  the  money 
sought  to  be  recovered,  and  that  the  release  was,  as  the  defendant  knew, 
executed  in  fraud  of  the  cestuique  trust,  was  held  to  be  good  (De  Pothonier 
v.  De  Mattos,  £1.  Bl.  &  £1.  461)  ;  and  see' Lyall  v.  Edwards,  6E&N. 
337  ;  Wihon  v.  Gabriel,  4  B.  &  S.  243  ;  and  as  to  the  power  of  the  Court 
at  Common  Law  to  set  aside  a  plea  relying  on  a  fraudulent  release,  see 
2  Sm.  L.  C.  5th  e&.f  p.  351.  Where  to  an  action  on  the  money 
counts  the  defendant  pleaded  that  he  had  with  the  plaintiff's  consent 
delivered  a  promissory  note  on  account  of  the  debt  to  a  third  party  who 
still  held  it,  an  equitable  replication,  alleging  that  the  third  party  waa  a 
trustee  for  the  plaintiff's,  of  which  the  defendant  had  notice,  and  that  the  note 
was  overdue  and  unpaid,  was  held  to  be  good  (National  Savings  Hank* 
Association  v.  Tranah,  L.B.2.C.P.556). 

88.  If  it  shall  appear  to  the  Court  or  a  Judge  that  any 
such  equitable  pleading  cannot  be  dealt  with  by  a  Court  of 
Law  so  as  to  do  justice  between  the  parties,  it  shall  be  law- 
ful for  such  Court  or  Judge  to  order  the  same  to  be  struck 
out,  on  such  terms,  as  to  costs  and  otherwise,  as  may  seem 
reasonable  (c). 

(c)  In  place  of  applying  to  have  the  equitable  pleading  struck  out,  the 
party  may  demur  (Turner  v.  M^Auley,  6  Ir.  C.  L.  R.  248);  and  when  the 
question  in  the  cause  is  fairly  arguable  the  proper  course  is  to  demur  (iJWr- 
goyue  v.  Cottrell,  24  L.  J.  Q.  B.  28  ;  Elliott  v.  Mason,  26  L.  J.  Ex.  175; 
Clarke  v.  Reilty,  lr.  R.  2  C.  L.  422). 


Superior 

Courts  of 
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89.  It  shall  and  may  be  lawful  for  any  of  the  superior 
Co  arts  of  Common  Law  in  Ireland,  in  any  action  of  ejectment 
Law  uiav  in  on  the  title  to  be  commenced  after  the  passing  of  this  Act,  to 
^wUdtoit       make  an  order  directing  temporary  bars  to  be  waived  and  the 
real  title  tried  in  such  ejectment,  in  any  case  in  which  it  shall 


Digitized  byLjOOQlC 


Order  to  waive  temporary  Bars.  357 

be  made  to  appear  to  the  satisfaction  of  such  Court  that  a  title  to  t* 
decree  or  decretal  order  to  the  same  effect  would  be  pro-  ^eec^^ch 
nounced  by  the  Court  of  Chancery  upon  a  bill  or  cause  peti- 
tion filed  for  the  purpose  of  having  temporary  bars  waived, 
but  upon  such  terms    or  conditions  as  to  said  Court  shall 
6eem  just  (d). 

(rf)  There  is  no  section  in  the  English  Common  Law  Procedure  Acts  cor- 
responding to  the  above. 

Formerly  no  power  was  possessed  by  a  Conrt  of  Law  of  preventing  a  de-  *°nJ^1<;r  ilt 
fend  ant  in  ejectment  from  setting  up,  in  answer  to  the  action,  the  existence   j^^  ^  re_ 
of  an  outstanding  legal  term  or  estate,  even  though  the  term  or  estate  was  strain  1  he 
held  in  trust  for  the  plaintiff.     A  Court  of  Equity  would,  however,  upon  the  *^inf  xlV  of 
principle  of  preventing  undue  and  vexatious  litigation,  restrain  the  defen-  b^orttry 
dant  from  making  an  inequitable  use  of  such  a  defence.     In  such  cases  the 
equitable  jurisdiction  was  auxiliary  to  the  administration  of  justice  in  the  Jurisdiction 
Court  of  Law,  and  where  there  was  no  counter  equity  the  Court  would  never  jJq^JJT18 
refuse  to  remove  temporary  bars,  to  enable  the  parties  to  try  their  right 
(Blennerhatsett  v.  Day,  2  Ball  <fc  B.  132,  1  ^7,  per  Lord  Manners,  C).      In- 
asmuch, however,  as  the  Court  proceeded  upon  the  principle  that  the  party 
in  possession  ought  not  in  conscience  to  use  an  accidental  advantage,  to  pro- 
tect his  possession  against  a  real  right  in  his  adversary,  if  there  was  any 
counter  equity  in  the  circumstances  of  the  case  which  met  the  reasoning  upon 
the  principle,  as  for  instance,  if  fraud  was  imputable  to  the  plaintiff,  or  the 
defendant  was  a  purchaser  for  valuable  consideration  and  without  notice,  the 
Court  would  not  interfere  (see  Wall  v.  Wilkinson,  8  Ir.  Ch.  R.  326)  ;  and  in 
general  it  should  be  shown  that  it  would  be  ineqnitable  on  the  part  of  the 
defendant  to  set  up  the  outstanding  term.     In  Fraund  v.  Turner,  Fitz.  105, 
it  seems  to  have  been  considered  that  a  volunteer  had  no  equity  to  restrain 
the  setting  up  of  a  term. 

By  the  above  section  the  same  powers  have  been  conferred  upon  the   Statutory 
Courts  of  Law  of  ordering  temporary  bars  to  be  waived,  which  were  for-    P°WCT- 
merly  exercised  by  the  Courts  of  Equity,  and  accordingly  the  Courts  of  Law 
act  upon  the  same  principles  as  were  formerly  acted  upon  in  Equity.    Thus,    "^J11  exer" 
where  an  action  was  brought  by  a  devisee  claiming  under  a  will,  the  defen-   C18ed- 
dant  was  restrained  from  setting  up  certain  leases  which  had  been  made  by 
the  testator  (Fitzgerald  v.  Wcstropp,  7  Ir.  C.  L.  R.  473) ;  and  in  Olden  v. 
Stokes,  7  Ir.  C.  L.  R.  602,  a  defendant  was  restrained  from  setting  up  a 
lease  granted  by  the  plaintiff  expectant  on  the  determination  of  the  defen- 
dant's interest. 

Where  an  action  of  ejectment  was  brought  by  a  tenant  in  tail 
under  a  settlement,  against  certain  squatters  who  bad  taken  possession 
during  the  life  of  the  tenant  for  life,  the  defendants  were  restrained  from 
setting  up  the  prior  estates  limited  by  the  settlement,  to  trustees  for  payment 
of  portions,  &c  (Eagar  v.  Mauntell,  Ir.  R.  I  C.  L.  159).  In  Baker  v. 
Mellish,  10  Ves.  544,  it  was  held  that  a  landlord  against  whom  a  judgment 
had  been  obtained  in  ejectment  by  reason  of  his  own  negligence,  has  an 
equity  to  restrain  his  tenant  and  those  to  whom  he  had  attorned  from  setting 
up  the  lease  in  answer  to  an  ejectment  brought  by  him.  And  see  also, 
Griffiths  v.  Edwards,  2  Jur.  N.  S.  584. 
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1hl^hre  °f  ^*  regards  the  nature  of  the  bar  which  may  be  ordered  to  be  waived,  it 

vhichmay  *ll0u'd  be  remembered,  as  stated  in  Stansbwy  v.  Arkwright,  6  Sim.  481, 
be  ordered  4$5t  that  an  outstanding  legal  estate  may  be  such  as  to  make  it  impossible 
to  be  waived,  for  the  plaintiff  to  recover  in  ejectment  If  for  instance  (where  the  eject- 
ment is  brought  by  a  devisee),  the  legal  estate  was  not  vested  in  the  testator 
when  he  tnude  the  will,  the  plaintiff  on  his  own  showing  could  not  recover 
In  ejectment.  In  Blennerhassett  v.  Day,  2  B.  &  B„  132,  137,  it  seems  to 
have  been  considered  that  though  the  whole  legal  estate  was  vested  in  a 
mortgagee,  the  Court  might  restrain  the  setting  up  of  the  outstanding  mort- 
gage by  the  defendant,  and  see  Eagar  v.  Maunsell,  Ir.  R.  1  C.  L.  159  ; 
see,  however,  Taylor  v.  Larkin,  5  Ir.  Jur.  N.  S.  17.  In  Thornton  v. 
Covrt,  3  D.  M.  &  G.  293,  an  action  having  been  brought  upon  a  covenant 
for  quiet  enjoyment,  the  defendant  was  restrained  from  setting  up  by  way  of 
plea  an  alignment  of  his  entire  interest  made  by  the  plaintiff  to  a  mort- 
gagee. The  distinction  would  seem  to  be  between  cases  where  the  plaintiff 
never  had  a  legal  estate,  and  where,  although  be  had  a  legal  estate,  he  baa 
parted  with  it  for  some  temporary  purpose,  or  has  carved  a  lesser  interest 
out  of  it 
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As  regards  the  application  it  must  be  made  upon  notice.  As  to  whether 
the  application  must  be  made  to  the  Court  or  may  be  moved  before  a  Judge 
in  Chamber  see  Eagar  v.  Maunsell,  Ir.  R.  1  C.  L.  159  ;  Taylor  v.  Larkin, 
5  Ir.  Jur.  N.  S.  173  (n).  In  the  former  of  those,  cases  it  was  held  that 
the  notice  of  motion  need  not  specify  the  particular  estates,  the  setting  up  of 
which  it  is  sought  to  restrain  ;  and  an  order  will  be  made  in  general  terms 
that  temporary  bars  be  waived  and  the  real  title  in  the  action  between  plain- 
tiffs and  defendants  be  tried.  The  plaintiff  must  show  in  support  of  his  appli- 
cation the  existence  of  an  outstanding  estate,  or  the  probability  of  one  being 
set  up.  As  to  the  form  of  affidavit  in  support  of  the  application,  9ee£agmr 
v.  Maunsell,  vbi  supra. 

90.  In  case  of  any  action  founded  upon  a  bill  of  exchange 
or  other  negotiable  instrument,  it  shall  be  lawful  for  the 
Court  or  a  Judge  to  order  that  the  los9  of  such  instrument 
shall  not  be  set  up,  provided  an  indemnity  is  given,  to  the 
satisfaction  of  the  Court,  Judge,  or  Master,  against  the  claims 
of  any  other  person  upon  such  negotiable  instrument  (e). 

(e)  In  an  action  upon  a  negotiable  instrument,  a  defence  alleging  that  the 
instrument  has  t>een  lost  is,  at  Common  Law,  a  good  answer  to  the  action 
(Ramsay  v.  Crowe,  1  Ex.  167);  and  where  in  place  of  suing  upon  the  bill, 
&c,  the  plaintiff  sues  upon  the  consideration,  a  defence  alleging  that  the  de- 
fendant has  given  a  negotiable  instrument  in  payment,  which  has  been  lost,  is 
good  (Crotve  v.  Clay,  9  Ex.  604).  As  to  relying  upon  such  a  defence  in  the 
case  of  a  circular  note,  see  Conflans  Stone  Quarry  Co.  v.  Parker,  L.  R.  3  C. 
P.  r.  Where,  however,  the  bill  has  been  destroyed,  the  destruction  is  no 
answer  to  the  action  (Wright  v. Lord  Maidstone,  1  Kay.  &  J.  701)  ;  and 
secondary  evidence  is  admissible  (Blackie  v .  Tedling,  6  C.  B.  196);  and 
where  the  loss  of  the  instrument  is  relied  on,  such  loss  must  be  specially 
pleaded,  otherwise  secondary  evidence  is  admissible  (Chamley  v. Grundy,  14 
C-  B.  608).  Where  the  instrument  is  not  negotiable,  the  loss  of  it  ia  no 
answer  to  the  action  {Wain  v. Bailey,  10  A.  &  £.  616). 
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Such  then  being  the  rules  of  the  Common  Law  applicable  to  actions  on  lost  Proceeding 
instruments,  the  only  remedy  open  to  a  plaintiff  where  such  a  defence  was  *»  EquUy- 
raised,  was  by  proceeding  in  Equity  to  enforce  the  delivery  of  a  new  bill  or 
note,  or  payment  upon  giving  a  proper  indemnity.     See  Byleson  Bills,  ioth 
^•t  P-  376.     By  the  present  section  it  is,  however,  no  longer  necessary  to 
proceed  in  Equity  in  such  cases,  and  the  Court  of  Law  may  prevent  the  loss 
from  being  set  up  upon  a  proper  indemnity  being  given.     An  action  upon  a  in  what  ca«es 
bank  note  is  within  the  provisions  of  the  Act  (M'DonneJl  v.  Murray,  9  Ir.  the  sectiuu 
C.  L.  R.  495);  and  in  Himgrote  v.  Blizard,  2  F.  &  F.  375,  the   action  aw,Ue"- 
having  been  brought  upon  the  consideration,  it  was  held  that  the  Court 
might  under  the  above  section  restrain  the  defendant  from  pleading  a  lost 
bill.     It  may  be  doubted,  however,  whether  the  ruling  in  that  case  was  cor- 
rect; and  in  Nath  v.  Macken,  Ir.  R.  5  C.  L.  51,  the  Court  of  Exchequer, 
under  similar  circumstances,  allowed  the  plaintiff  to  amend  by  inserting  a 
count  upon  the  bill. 

As  to  the  procedure  to  be  adopted  by  a  plaintiff  who  seeks  to  avail  himself  procedure. 
of  the  provisions  of  the  Act,  see  Clarke  v.  Boicman,  7  Ir.  C.  L.  R.  49.     U 
will  be  prudent  to  serve  a  proper  consent  before  applying  to  the  Court.      A  ?jjy„  ^ 
bond  is  the  proper  instrument  of  indemnity  to  be  given  {Clarke  v.  Bowman, 
ubi  supra). 

There  is  no  power  under  this  section  to  order  a  stay  of  proceedings,  upon  Jjjjjyictl0n 
the  application  of  the  defendant,  although  thedefendant  undertakes  to  pay  the  17  &  is  Vict. 
debt  and  costs  (Arangare  v .  Scholefield,  1  H.  &  N.  494).  J.  \M. 

91.  The  Superior  Courts  or  any  Judge  thereof  may,  upon  c.  125,  *.  1*. 
summary  application,  by  rule  or  order,  exercise  such  and  the 

like  jurisdiction  as  may,  under  section  514  of  the  Mer- 
chant Shipping  Act,  1854,  be  exercised  by  any  Court  of 
Equity  (/). 

(/)  By  that  section  it  is  provided  that  "  in  cases  where  any  liability  has  J^wellf K§ 
been  or  is  alleged  to  have  been  incurred  by  any  owner  in  respect  of  loss  of  several  claims 
life,  personal  injury,  or  loss  of  or  damage  to  ships,  boats,  or  goods,  the  being  made 
several  claims  are  made  or  apprehended  in  respect  of  such  liability,  then,  2UiJwaer  ° 
subject  to  the  right  hereinbefore  given  to  the  Board  of  Trade  of  recovering 
damages  in  the  United  Kingdom  in  respect  of  loss  of  life  or  personal  injury, 
ii  shall  be  lawful  in  Eugland  or  Ireland  for  the  High  Court  of  Chancery,  and 
in  Scotland  for  the  Court  of  Session,  and  in  any  British  possession  for  any 
competent  Court,  to  entertain  proceedings  at  the  suit  of  any  owner  for  the 
purpose  of  determining  the  amount  of  such  liability,  subject  as  aforesaid,  and 
for  the  distribution  of  such  amount  rateably  amongst  the  several  claimants, 
with  power  for  any  such  Court  to  stop  all  actions  and  suits  pending  in  any 
other  Court  in  relation  to  the  same  subject  matter ;  and  any  proceedings 
entertained  by  such  Court  of  Chancery  or  Court  of  Session,  or  other  compe- 
tent Court,  may  be  conducted  in  such  manner  and  subject  to  such  regulations 
as  to  making  any  persons  interested  parties  to  the  same,  and  as  to  the  exclu- 
sion of  any  claimants  who  do  not  come  in  within  a  certain  time,  and  as  to 
requiring  security  from  the  owner,  and  as  to  payment  of  costs,  as  the  Court 
thinks  just." 

92.  Any  person  who  shall,  upon  any  examination  upon  J^3^ 
oath  or  affirmation,  or  in  any  affidavit  in  proceedings  under  evidence. 
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17  &  18  viet.  this  Act,  wilfully  and  corruptly  give  false  evidence,  or  wil- 
c  *     fully  and  corruptly  9wear  or  affirm  anything  which  shall  be 

false,  being  convicted  thereof,  shall  be  liable  to  the  penalties 

of  wilful  and  corrupt  perjury. 

corTeUon-  93"  ^nere  an  acti°n  would,  but  for  the  provisions  of 
tinuanceor  "The  Common  Law  Procedure  Amendment  Act  (Ireland), 
ofTaiTsn"1  1853,"  have  abated  by  reason  of  the  death  of  either  party, 
cnso  of  death  an(]  jn  which  the  proceedings  may  be  revived  and  continued 

of  parties  11*  1        -i    ,.       1  J  •  1  1 

17  &  is  Vict,  under  that  Act,  the  defendant  or  person  against  whom  the 
c  "'  *"    *     action  may  be  so  continued  may  apply  by  notice  to  compel 
the  plaintiff,  or  person  entitled  to  proceed  with  the  action  in 
the  room  of  the  plaintiff,  to  proceed  according  to  the  provi- 
sions of  the  said  Act  within  such  time  as  the  Court  or  Judge 
shall  order;  and  in  default  of  such  proceeding  the  defendant 
or  other  person  against  whom  the  action  maybe  so  continued 
as  aforesaid  shall  be  entitled  to  enter  a  suggestion  of  such 
default,  and  of  the  representative  character  of  the  person  by 
or  against  whom  the  action  may  be  proceeded  with,  as  the 
case  may  be,  and  to  have  judgment  for  the  costs  pf  the  action 
and  suggestion  against  the  plaintiff,  or  against  the  person 
entitled  to  proceed  in  his  room,  as  the  case  may  be,  and  in 
the  latter  case  to  be  levied  off  the  goods  of  the  testator  or 
intestate  (g). 
When  defen-       (jf)  Under  the  provisions  of  the  C  L.  P.  Act,  1853,  enabling  an  action  to 
Crowed  y        ^e  Proceede<^  with  m  o*96  of  the  death  of  either  party  (ante,  pp.  180-189), 
[nth-pen-         there  were  only  two  cases  in  which  the  defendant  or  his  representative  could 
ttentiy  of         take  proceedings  to  continue  the  action.     The  first  was  where  one  of  several 
suction.  plaintiffs  or  defendants  died  (ante,  p.  182),  the  other  was  where  the  death 

took  place  between  verdict  or  nonsuit  and  judgment,  and  the  judgment  was 
entered  within  two  terms  (ante,  p.  186).  In  the  other  cases  provided  for  by 
the  Act — that  is  to  say,  in  the  case  of  the  death  of  a  sole  or  surviving  plaintiff 
or  defendant,  or  where  the  death  took  place  between  interlocutory  and  final 
judgment,  the  plaintiff  or  his  representative  was  the  only  party  who  could 
proceed.  Now,  however,  the  defendant  may  in  the  several  cases  referred  to 
proceed  in  the  manner  prescribed  above. 

Independent  of  the  statutory  provisions  referred  to,  the  defendant  or  his 
representative  may  in  certain  cases  mark  judgment  after  death,  nunc  pro 
tunc  (ante,  p.  181);  and  as  to  allowing  the  representative  of  a  deceased  de- 
fendant to  move  for  a  new  trial,  see  ante,  p.  187. 
When  defen-       The  defendant  or  his  representative  cannot  proceed  under  this  section  in 
proceed^        any  caS€S  otner  tnan  wnere  &*  right  survives  (Maddison  v.  Leitrim,  Ir.  R. 
under  above    3  C.  L.  601 ;    Chamberluine  v.  Drumgoole,  13  Ir.  C.  L.  R.  A  p.  1).     Iu  the 
section.  latter  case  an  action  was  brought  against  an  executor  as  such,  and  the  de- 

fendant having  died  it  was  held  that  his  executor  could  not  apply  to  the 
Court  tinder  the  present  section,  upon  the  ground  that  the  action  did  not 
survive  against  the  personal  representative  of  the  deceased  defendaut,  within 
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the  meaning  of  the  section ;  and  it  was  also  questioned  whether  such  a  mo- 
tion is  grantable  as  of  right. 

The  section  does  not  state  what  the  effect  of  a  suggestion  entered  as  above  Effect  of 
is,  or  whether  it  is  equivalent  to  a  peremptory  order  entered  under  sect.  106  suggestion, 
of  the  C.  L.  P.  Act,  1853.     It  is  to-be  presumed  that  it  is  eo.    No  time,  as 
may  be  observed,  is  fixed  within  which  the  application  is  to  be  made  or  the 
suggestion  entered,  and  so  far  the  defendant  or  his  representative  is  in  a  more 
favourable  position  than  an  ordinary  defendant  under  the  section  referred  to. 

94..  A  judgment  in  an  action  of  ejectment  under  the  Com-  Effect  of  a 
mon  Law  Procedure  Amendment  Act  (Ireland)*  1853,  shall  $Sentin 
have  no  greater  effect  than  a  judgment  in  an  ejectment  before 
the  passing  of  an  Act  made  in  the  Session  of  Parliament 
holden  in  the  thirteenth  and  fourteenth  years  of  the  reign  of 
the  Queen,  chapter  eighteen  (h). 

(A)  llie  above  section  was  rendered  necessary  by  the  case  of  O'Donnell 
v.Rya*,  7  Ir.  Jur.  0.  S.  127,  where  it  was  held  by  the  Court  of  Exchequer 
that  a  judgment  in  ejectment  was  conclusive  between  the  parties.  Such  a 
judgment,  however,  is  not  conclusive,  and  the  unsuccessful  party  may  bring 
as  many  actions  of  ejectment  as  he  may  think  fit,  subject  to  the  provisions  of 
the  following  section. 

95.  If  any  person  shall  bring  an  action  of  ejectment  after  a  Claimant  in 
prior  action  of  ejectment  for  the  same  premises  has  been  or  ejectment 
shall  have  been  unsuccessfully  brought  by  such  person,  or  by  ^mite?016 
any  person  through  or  under  whom  he  claims,  against  the  against 
same  defendant,  or  against  any  person   through   or   under  defendant 
whom  he  defends,  the  Court  or  a  Judge  may,  on  the  appli-  o^eredto 
cation  of  the  defendant,  at  any  time  order  that  the  plaintiff  givesecuritv 
shall  give  to  the  defendant  security  for  the  payment  of  the  Aisvictc. 
defendant's   costs,  and  that  all  further  proceedings   in  the  X25»*-98- 
cause  shall  be  stayed  until  such  security  be  given,  whether 

the  prior  action  has  been  or  shall  have  been  disposed  of  by 
discontinuance,  or  by  nonsuit,  or  by  judgment  for  the  de- 
fendant. 

96.  Section-  239  of  "The  Common  Law  Procedure  Amend-  courts  may 
ment  Act   (Ireland),    1853,"    is   hereby   repealed,  and  the  XSJSJ  17 
superior  Courts  may  appoint  and  hold  sittings  either  in  Banc,  *i»  >*ict  c. 
or  for  the  trial  of  issues  in  fact  by  Judge  or  jury,  and  the 

Court  of  Error  in  the  Exchequer  Chamber  may  hold  its 
sittings  at  any  time  or  times,  whether  in  term  or  vacation, 
not  being  between  the  first  of  August  and  the  twentieth  of 
October. 

97.  If  in  any  action  of  contract  brought  after  the  com-  Limitation 
mencement  of  this  Act  in  the  superior  Courts  (save  for  breach  Sertoinoaaes. 
of  promise  of  marriage),  when  the  parties  (t)  reside  within 
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9  &  10  Vict, 
c.  95,  a.  63. 
13  &  14  Vict. 
C.  61,  a.  11. 


the  jurisdiction  of  the  Civil  Bill  Court  of  the  county  in  which 
the  cause  of  action  has  arisen  (j),  the  plaintiff  (k)  shall  re- 
cover (/),  exclusive  of  costs,  a  sum  less  than  twenty  pounds, 
or  in  any  action  for  any  wrong  or  injury  disconnected  with 
contract  (m)  (not  being  for  replevin,  slander,  libel!  malicious 
prosecution,  seduction,  or  criminal  conversation),  a  sum  not 
exceeding  five  pounds,  the  plaintiff  iu  any  such  action  shall 
not  be  entitled  to  any  costs,  unless  at  the  trial  of  such  cause 
the  Judge  shall  certify  on  the  back  of  such  record  (»),  either 
that  the  case  was  one  which  could  not  have  been  tried  in  the 
Civil  Bill  Court,  or  that,  although  within  the  jurisdiction  of 
the  Civil  Bill  Court,  it  nevertheless  was  a  fit  case  to  be  tried 
in  one  of  such  superior  Courts  (0),  or  (in  case  there  shall  be 
no  trial  (p)  )  unless  the  Court  or  a  Judge  shall  on  motion, 
make  an  order  to  the  like  effect;  and  in  case  there  shall  be 
no  such  certificate  or  order  it  shall  not  be  necessary  to  enter 
any  suggestion  on  the  record  to  deprive  such  plaintiff  of 
costs  (q). 


statutory  *n  addition  to  the  provisions  of  the  above  section,  sections  116  and  243  of 

limitation  of   the  C.  L.  P.  Act,  1853  (ante,  pp.  142,  255),  limit  the  costs  of  a  plaintiff  in 
the  amount 


ot  costs. 


Residence. 


the  manner  thereby  provided.     As  to  the  application  of  the  section  to  the 
co!*ts  of  an  action  referred  to  arbitration,  see  ante,  p.  297. 

The  provisions  of  the  above  section  and  of  section  243  of  the  C.  L.  P.  Act, 
1853,  apply  to  actions  brought  under  the  Summary  Procedure  on  Bill  of 
Exchange  Act  {Copland  v.  Armstrong,  13  Ir.  C.  L.  K.  Ap.  46). 

(1)  The  object  of  the  present  section  is  to  deprive  a  plaintiff  of  costs,  Who  . 
unnecessarily  sues  in  a  superior  Court,  when  he  might  have  proceeded  against 
the  defendant  in  the  Civil  Bill  Court  within  the  jurisdiction  of  which  he  him- 
self resides ;  and  accordingly  the  word  '*  reside"  employed  above  is  to  be  con- 
strued with  reference  to  section  69  of  the  Civil  Bill  Act,  14  &  15  Vict,  c 
57  (Butler  v.  Corcoran,  7  lr.  C.  L.  R.  276).  That  section  provides  that 
if  any  person  shall  have  and  occupy  any  house,  warehouse,  counting  house, 
shop,  factory,  or  office  for  the  sale  of  goods,  or  for  carrying  on  any  business 
in  any  county,  he  shall  be  deemed  to  have  a  residence  within  such  county 
for  the  purposes  of  the  Act.  Where  the  plaintiff  in  an  action  of  contract  in 
which  he  had  recovered  a  sum  under  £20,  had  an  office  within  the  civil  bill 
jurisdiction  where  the  defendant  resided,  but  the  plaintiff's  dwelling  house, 
where  he  resided  with  his  family,  was  in  another  civil  bill  jurisdiction,  it 
was  held  that  the  plaintiff  was  not  entitled  to  costs  (Darcy  v.  Hasting*,  10 
lr.  C.  L.  R.  Ap.  24).  A  railway  company  is  to  be  considered  as  having  a 
residence  wherever  it  has  a  ticket  office  (M'Mahon  v.  Irish  North  Western 
Railway  Co.,  19  W.  R.  212;  Evans  v.  The  Great  Southern  fr  Western 
Muilway  Co.,  5  Ir.  Jur.  O.  3.  329) ;  with  which  case  compare  Adams  v.  The 
Great  Western  Railway  Co.,  6  H.  &  N.  404.  The  "  registered  Dublin  rej 
sidence"  of  an  attorney  has  been  held  not  to  be  a  residence  within  the  mean- 
iug  of  the  present  section  (TutUr  v.  Lawson,  15  Ir.  C  L.  R.  144) ;  and 
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where  the  plain  tiff  was  in  the  habit  of  residing  for  three  or  four  months  in 
the  year  in  the  county  of  Cork  and  lived  for  the  rest  of  the  year  in  Dublin  it 
was  held  that  he  was  not  to  be  considered  as  having  a  residence  in  Cork 
(Dawson  v.  Coleman y  15  Ir.  C.  L.  R.  508) ;  and  see  Moffutt  v.  M'Tieman, 
6  Ir.  Jnr.  O.  S.  177.  When  a  plaintiff  has  a  residence  in  a  particular  place 
he  cannot  by  a  temporary  removal  deprive  the  defendant  of  the  protection 
of  the  above  section  (Clarke  v.  Bond,  6  Ir.  Jur.  O.  S.  $&) »  »°d  if  the  resi- 
dence of  the  parties  is  misstated  in  the  writ,  the  misstatement,  where  it  is  cal- 
culated to  prejudice  the  defendant,  will  be  ordered  to  be  amended  at  the 
plaintiff's  cost  (ante,  p.  7) ;  and  an  order  will  be  made  even  where  the  action 
is  brought  under  the  Summary  Procedure  on  Bills  of  Exchange  Act  (Silk 
v.  Armstrong,  Ir.  R.  2  C.  L.  155). 

(j)  By  the  words  *'  cause  of  action"  employed  above,  the  entire  cause  of  Cause  of 
action  is  signified ;  and  in  order  therefore  that  a  plaintiff  may  be  deprived  action, 
of  costs  under  the  section,  it  is  necessary  tbat  the  entire  cause  of  action 
should  have  arisen  in  the  same  county  in  which  the  parties  reside.  Where, 
therefore,  an  action  was  brought  for  a  malicious  arrest  under  a  Judge'sySaf, 
and  it  appeared  that  the  arrest  took  place  in  Kerry,  and  that  the  affidavit  on 
which  the  fiat  was  obtained  was  sworn  in  the  same  county,  but  the  fiat  was 
obtained  in  Dublin,  it  was  held  that  the  cause  of  action  could  not  be  considered 
as  having  exclusively  arisen  in  Kerry  (Hurley  y.Lawlor,  6  Ir.  Jur.  O.  S. 
544).  Compare  with  this  case  the  sevetal  cases  illustrating  what  is 
meant  by  the  words  "  cause  of  action"  in  sect  34  of  the  Common  Law 
Procedure  Act,  1853,  referred  to,  ante,  p.  30.  As  mentioned  above,  it  is 
moreover  necessary,  in  order  that  the  plaintiff  may  be  deprived  of  costs 
under  this  section,  that  the  cause  of  action  should  have  arisen  in  the  same 
civil  bill  jurisdiction  in  which  the  parties  reside.  Even,  therefore,  where 
the  parties  reside  within  the  same  civil  bill  jurisdiction,  yet  if  the  con- 
tract in  respect  of  which  the  action  is  brought,  was  entered  into  (Crowder  v. 
Irish  North  Western  Railway  Co,,  Ir.  R.  4  C.  L.  371),  or  was  to  have 
.  been  performed  (Enright  v.  Kavanagh,  15  Ir.  C.  L.  R.  142),  in  a  different 
civil  bill  jurisdiction  from  that  in  which  the  parties  reside!  the  plaintiff  will 
not  be  deprived  of  costs  under  the  above  section. 

(k)  The  provisions  of  the  present  section  are  not  confined  to  actions  in   Arptyto 
the  strict  sense  of  the  word,  but  apply  equally  to  proceedings  against  a  gar-   garnishee 
nishee  under  sect.  66  of  the  present  Act  (  Waldron  v.  Perrott,  9  Ir.  C.  L.  R.  P"*<*dlngs. 
175).     If,  however,  in  such  a  case  the  order  giving  liberty  to  issue  the  writ 
reserves  the  question  of  costs,  they  are  in  the  discretion  of  the  Court  (id). 

(I)  The  provisions  of  the  present  section  do  not  apply  to  cases  where  the  **  Recover." 
plaintiff  recovers  a  sum  exceeding  £5,  or  of  £20,  or  upwards,  as  the  case  may 
be,  by  means  of  the  action,  even  though  part  of  the  sum  may  not  have  been  reco- 
vered by  the  judgment  in  the  action.  Where,  therefore  a  sum  was  tendered  to 
the  plaintiff  before  action  which  she  refused  to  accept,  and  which  was  after- 
wards brought  into  Court  upon  a  defence  of  tender,  and  the  plaintiff  recovered 
over  and  above  the  sum  lodged,  a  sum  less  than  £20,  but  which  with  the 
sum  lodged  exceeded  £20,  it  was  held  that  she  was  entitled  to  full  costs 
((fRorke  v.  M'Donnell),  13  Ir.  C.  L.  R.  Ap.  8).  The  result  is  the  same 
when  the  defendant  pays  a  sum  of  money  into  Court  under  sect.  75  of  the 
KC.  L.  P.  Act,  1853,  ante1  p.  71  (Enghes  v.  Guinness,  4  Ir.  C  L.  R.  314); 
but  where  the  defendant  paid  a  sum  of  money  into  the  Court  of  Bankruptcy, 
upon  a  trader  debtor  summons  having  been  issued,  after  which  the  action 
was  brought,  it  was  held  that  the  money  so  paid  in  could  not  ho  considered 
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nected with 
cou  tract." 


What  certifi- 
cates neces- 
sary. 


MS  having  been  recovered  in  the  action  (Jacob  v.  Bsrnal,  8  Ir.  Jar.  N.  S. 

183). 

Some  difficulty  has  arisen  in  applying  the  above  section  to  cases  where 
several  causes  of  action  are  joined  in  the  same  summons  and  plaint.  In 
Devine  v.  London  ft  N.  W.  R.  Co.,  17  lr.  C.  L.  R.  174,  the  plaint  con- 
tained two  counts  in  contract  for  non-delivery ;  also  counts  for  trover  and 
detinue.  The  defendants  traversed  the  contracts  alleged  in  the  first  two 
counts,  and  paid  £14  2*.  6d.  into  Court  on  the  other  two.  Issue  having 
been  taken,  the  jury  found  for  the  plaintiff  upon  one  of  the  counts  in  con- 
tract, with  £14  5*.  damages,  and  for  the  defendants!  upon  the  issue  as  to  the 
sufficiency  of  the  sum  paid  in;  and  the  taxing-master  having  allowed  only 
half  cost 8,  the  Court  of  Queen's  Bench  were  equally  divided  in  opinion  as  to 
whether  the  plaintiff  was  to  be  considered  as  having  recovered  £20,  or  up- 
wards, within  sect.  243  of  the  C.  L.  P.  Act,  1893  ;  and  see  further,  Walsh  v. 
Walsh,  17  Ir.  C.  L.  R.  195.  In  Arkins  v.  Armstrong,,  Ir.  R.  3  C.  L.  373, 
it  was  held  that  where  a  plaintiff  has  recovered  £8  by  verdict  on  certain 
counts  in  contract,  and  the  defendant  has  paid  into  Court  £12.  in  satisfaction 
of  the  cause  of  action  stated  in  another  count  in  contract  of  the  same  count, 
which  sum  has  been  found  to  be  sufficient,  the  plaintiff  is  entitled  to  full 
costs. 

(m)  As  a  general  rule  a  plaintiff  cannot  by  shaping  his  action  in  tort,  as 
for  instance  by  founding  his  claim  on  a  breach  of  duty,  when  he  might  have 
Sued  in  contract,  evade  the  provisions  of  the  present  section.  Thus  an  action 
against  a  common  carrier  for  a  loss  of  goods,  founded  on  his  common  law 
duty,  is  not  an  action  for  a  "  wrong  disconnected  with  contract,"  and  the 
plaintiff  will  not  be  entitled  to  full  costs,  unless  he  recovers  £20  or  upwards 
(Kerr  v.  The  Midland  G.  W.  Railway  Co.,  10  Ir.  C.  L.  R.  Ap.  45  ;  (/Sul- 
livan v.  Dublin  W.  ft  W,  Railway  Co.,  Ir.  R.  2  C.  L.  1 24 ;  Hcarnt  v.  The 
Lancashire  ft  Yorkshire  Railway  Co.,  7  Ir.  Jur.  N.  S.  378).  So  also  an 
action  brought  by  a  client  against  an  attorney  for  negligence,  the  summons 
and  plaint  averring  a  retainer,  is  not  an  action  for  a  "  wrong  disconnected 
With  contract"  (Quan  v.Frazer,  16  Ir.  C.  L.  K.  Ap.  13). 

(n)  Where  there  has  been  a  trial  (as  to  which  see  the  next  note),  and  the 
plaintiff  does  not  recover  an  amount  sufficient  to  carry  costs  under  the  above 
section,  he  must,  if  residing  in  the  same  civil  bill  jurisdiction  as  the  defend- 
ant, obtain  a  certificate  from  the  Judge  to  the  effect  above  stated.  In  case 
he  does  obtain  such  a  certificate,  the  case  will  still  be  within  sect.  243  of  the 
C.  L.  P.  A.  1863,  ante,  p.  254  (Manning  v.  Chadwick,  9  Ir.  C.  L.  R.  Ap. 
32);  and  unless  he  obtains  a  certificate  in  the  form  there  prescribed,  he  will 
be  entitled  to  half  costs  only.  Furthermore  if  the  action  be  for  assault  and 
battery,  trespass  on  lands,  or  libel,  and  less  than  forty  shillings  be  recovered, 
the  plaintiff  will  not  be  entitled  to  more  costs  than  damages,  unless  he  obtains 
the  certificates  prescribed  respectively  by  sect.  126  of  the  C.  L.  P.  Act,  1853, 
ante,  p.  142,  and  3 1  &  32  Vict.  ch.  69,  post,  in  the  Appendix,  p.  clxvi ;  and 
where  the  action  is  for  slander,  and  less  than  forty  shillings  is  recovered,  the 
Judge  has  no  power  to  certify  so  as  to  entitle  the  plaintiff  to  any  greater 
costs  than  damages  ante,  p.  142.  It  will  thus  be  seen  that  in  all  cases 
falling  within  the  above  section  two  certificates  are  necessary  to  carry  full 
costs,  and  in  some  cases  three  certificates  must  be  obtained. 

The  certificate  should  be  given  at  the  trial.  The  Judge  may,  however, 
take  a  reasonable  time  to  consider  the  application,  and  he  is  not  bound  to 
give  it  instantly  at  the  close  of  the  trial,  nor  before  the  adjournment  of  the 
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Court  (Thompson  v.  Gibson,  8  M.  &  W.  281).  He  is  not  even,  it  would 
appear,  bound  to  give  it  on  the  same  day  (Page  v.  Pearce,  ib.  677,  679,  per 
Lord  Abinger) ;  and  the  defendant  may  by  consent  or  acquiescence  waive 
his  ri*;ht  lo  object  to  the  certificate  being  given  after  the  lapse  of  an  interval 
(Heden  v.  The  Atlantic  Steam  Navigation  Co.%  2  E.  &  E.  671 ;  Jones  v. 
Williams,  13  M.  &  W.  420). .  But  when  no  application  for  a  certificate  was 
made  till  ten  days  after,  at  the  next  assize  town,  and  the  certificate  was  then 
given,  the  Court  set  it  aside  as  being  too  late  (FortdiAe  v.  Stone.  L.  R.  3 
C.  P.  607). 

In  M'Alister  v.  Callan,  8  Ir.  C.  L.  R.  Ap.  10,  it  was  held  that  when  by 
a  fatality,  the  Judge  omits  at  the  trial  to  certify,  the  Court  may  supply  the 
omission,  sed  qu.  As  to  amending  the  certificate,  see  Brophy  v.  Jones, 
8  Ir.  C.  L.  R.  240,  in  which  case  the  Judge  having  certified  that  the  case 
was  a  fit  one  to  be  tried  by  a  special  jury,  and  having  the  next  day  amended 
his  certificate  by  adding  that  the  case  was  a  fit  one  to  be  tried  in  a  superior  • 
Court,  the  amendment  was  held  to  have  been  properly  made. 

The  Court  has  no  power  to  review  the  discretion  exercised  by  the  Judge 
in  certifying  (Barker  v.  Hollier,  8  M.  &  W.  513). 

(o)  As  to  the  class  of  cases  which  cannot  be  tried  in  the  Civil  Bill  Court,   Case9 
see  14  &  15  Vict.  ch.  57,  sects.  35,  96,  and  see  as  to  when  a  question  of  title  cmibiS 
would  be  considered  as  arising,  Lyons  v.  M'Donnell,  7  Ir.  Jur.  N.  S.  380.  Court. 
In  that  case  the  plaintiff  recovered  £5  for  a  trespass  upon  premises  previously 
recovered  in  an  action  of  ejectment  between  the  same  parties.  The  judgment 
in  ejectment  failed  to  describe  the  premises  more  minutely  than  as  being 
'*  part  of  a  house,  part  of  a  shop,"  &c. ;  and  it  was  held  that  the  action  of 
trespass  was  one  which  could  not  have  been  tried  in  the  Civil  Bill  Court 

As  to  what  is  a  fit  case  to  be  tried  in  a  superior  Court,  the  question  is  one  Fit  cane  to 
depending  upon  the  particular  circumstances  of  each  case.    Where  an  action  be  tried  lu 
was  brought  for  deepening  the  bed  of  a  stream,  it  was  held  to  be  a  proper  cJJJt?or* 
case  for  a  certificate  (Bennett  v.  Scott,  13  Ir.  C.  L.  R.  467).      Where  there       un" 
'was  no  misconduct  on  the  plaintiff's  part,  and  he  might  reasonably  have  ex* 
pected  a  verdict  exceeding  the  amount  above  mentioned,  a  certificate  was 
granted  (Hind  v.  Williams,  4  Ir.  Jur.  0.  S.  59). 

(p)  Where  a  cause  was  referred  by  consent,  after  the  jury  were  sworn,  to  Where  no 
three  arbitrators,  who  several  months  afterwards  found  for  the  plaintiff  with  teial- 
50*.  damages,  it  was  held  by  the  Court  of  Common  Pleas  (Christian,  J.9 
di*tentiente),  that  there  had  been  no  trial  within  the  meaning  of  the  above 
section,  and  that  the  Court,  accordingly,  had  power  to  make  an  order  as 
above  provided  (Bennett  v.  Scott,  8  Ir.  Jur.  N.  S.  206). 

(7)  In  cases  where  a  certificate  or  order  is  given  as. above  provided,  the  Decision  of 
certificate  or  order  (except  in  such  cases  as  Forsdike  v.  Stone,  referred  to  Judge  or 
above),  is  .final,  and  the  deci>ion  of  the  Judge  or  Court  cannot  be  re-  fToQrt°f 
viewed.     Where,  therefore,  after  the  Court  had  made  an  order  entitling  the  cannot  bo 
plaintiff  to  costs,  the  defendant  caused  to  be  inserted  upon  the  judgment  roll  reviewed, 
a  statement  setting  forth  the  order,  for  the  purpose  of  taking  proceedings  in 
error,  the  statement  so  inserted  was  ordered  to  be  expunged  (Bennett  v.  Scott, 
8  Ir.  Jur.  N.  S.  394);  and  the  defendant  having  afterwards  instituted  pro- 
ceedings alleging  error  in  fact,  it  was  held  that  the  decision  of  the  Court 
could  not  be  reviewed  (Scott  v.  Bennett,  Ir.  R.  3  C  L.  217). 

98.  The  enactments  contained  in  sections  14,  22,  and  90  of 
this  Act  shall  apply  and  extend  to  every  Court  of  Civil  Judi- 
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certain  boo-  cature  in  Ireland,  and  the  enactments  contained  in  sections 
Actto°ippiv  23,  24,  25,  26,  27,  28,  29,  30,  34,  35,  36,  and  92  shall 
toevoryavii  apply  and  extend  to  all  Courts  of  judicature,  as  well  cri- 
iroiand.  minal  as  all  others,  and  to  all  persons  having  by  law  or  by 
consent  of  parties  authority  to  hear,  receive,  and  examine 
evidence. 
Master  may  99-  ^n  ftH  cases  within  sections  98  and  101  of  the  Common 
proceed  un-  Law  Procedure  Amendment  Act  (Ireland),  1853,  it  shall 
MandTofof  n°t  he  necessary  to  obtain  any  direction  of  the  Court  or  a 
10ii317^th-  JUQl8e  that  the  amount  for' which  final  judgment  shall  be 
out  order  of  marked  shall  be  ascertained  by  the  Master,  but  it  shall  be 
Court.  lawful  for  the  Master  without  any  such  direction  to  ascer- 

tain such  amount,  and  the  proceedings  for  that  purpose  shall 
be  in  all  respects  as  if  a  direction  to  the  Master  by  the  Court 
or  a  Judge  had  in  pursuance  of  the  6aid  sections  been  made ; 
and  it  shall  be  lawful  for  the  Court  or  a  Judge  in  any  case 
c<.  ma      in  which  the  venue  shall  He  laid  elsewhere  than  in  the  county 
directMaster  or  county  of  the  city  of  Dublin,  instead  of  a  writ  of  inquiry 
a^in^^rtfcn  to  tne  sheriff  to  ascertain  the  amount  of  damages,  to  direct 
venue  not  in  that  the  amount  for  which  final  judgment  shall  be  marked 
Dublin.         sha.ll  be  ascertained  by  the  Master,  and  thereupon  such  pro- 
ceedings shall  be  had  as  if  the  case  had  been  within  section 
1 01  of  the  Common  Law  Procedure  Amendment  Act  (Ire- 
land), 1853,  and  a  direction  to  the  Master  under  the  said 
section  had  been  obtained,  provided  that  the  jury  shall  be  a 
jury  of  the  county  of  the  city  of  Dublin,  and  shall  be  sum- 
moned accordingly  *(r). 

(r)  See  ante,  pp.  105,  108  • 

Provision  in        Ioa  In  case  the  plaintiff  in  replevin  shall  neglect  to  file 
ca*c  plaintiff  the  summons  and  plaint,  or  copy  thereof,  within  ten  days 
SJdTdeiay     after  service,  unless  the  time  shall  have  been  extended,  or  to 
to  file  the      proceed  to  trial  within  one  term  from  that  in  which  or  the 
an?p£int     vacation  of  which  the  defence  or  other  subsequent  proceeding 
t^traT*"1   *8  ^^»  *^e  defendant  mav  proceed  to  enter  such  rules  as  are 
in  sections  38  and  106  of  the  Common  Law  Procedure  Amend- 
ment Act  (Ireland),  1853,  incases  of  such  default  respectively 
provided  («). 

(»)  See  ante,  pp.  235,  238 . 

1 01.  In  all  actions  for  a  replevin  of  a  distress  made  for  rent 
when  the  amount  of  rent  in  arrear  at  the  time  of  making  such 
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distress  shall  have  been  ascertained  as  provided  by  section  SfigffiJ? 
230  of  the  Common  Law  Procedure  Amendment  Act  (Ire-  amount  of 
land\  1853,  thedefendant  shall  have  judgment  and  execution  arrear8- 
to  recover  against  the  plaintiff  the  arrears  of  rent,  whether 
the  value  of  the  goods  and  chattels  distrained  shall  amount 
to  so  much  or  not,  anything  in  the  said  Act  to  the  contrary 
notwithstanding  (l). 

(*)  See  ante,  p.  238. 

102.  In  all  cases  where  money  shall  have  been  lodged  in  ^J70™ay 
Court  in  lieu  of  security  for  costs,  and  the  party  lodging  shall  money 
become  entitled  to  be  repaid  the  said  money  or  any  part  ^untyfor86" 
thereof,  such  party  may,  without  any  rule  or  order  for  that  costs. 
purpose,  apply  to  the  Master  of  the  Court  to  draw  on  the 
Bank  of  Ireland  in  favour  of  such  party  or  his  attorney  upon 
record  for  such  money  or  such  part  thereof,  and  the  said 
Master,  on  being  satisfied  by  affidavit  or  otherwise  that  the 
party  applying  is  so  entitled  to  be  repaid,  shall  thereupon 
draw  accordingly  (h). 

(u)  The  above  section  provides  for  cases  where  the  party  lodging  the  money   Payment  of 
becomes  entitled  to  be  repaid  it.     When  the  opposite  party  becomes  en-  costs  out  of 
titled  to  be  paid  hi*  coats  out  of  money  so  lodged,  it  is  necessary  to  apply  to  J^^ 
the  Conrt  for  an  order.     Before  applying  a  consent  should  be  tendered  so  as    oaoea* 
to  save  the  expense  of  a  motion  upon  notice. 

When  the  plaintiff  had  lodged  a  sum  of  money  in  Court  as  security  for  the 
costs  of  the  action,  and  the  defendant  afterwards  became  bankrupt,  the 
Court  allowed  the  plaintiff  to  draw  out  the  mopey  so  lodged  {Smith  v. 
0'  Connelly  5  Ir.  C.  L.  R.  444).  The  costs  to  which  a  defendant  is  entitled 
under  section  105  of  the  C.  L.  P.  Act,  1853  (ante,  p.  113),  by  reason  of 
the  plaintiff's  default  in  not  going  to  trial,  will  not,  pending  the  cause,  be 
made  payable  out  of  money  lodged  in  lieu  of  security  for  costs  ( 'Cupper  v. 
Dawson,  7  Ir.  Jur.  N.  S.  325). 

103.  The  provisions  of  this  Act  shall  come  into  operation  Commenoe- 
on  the  first  day  of  October  in  the  year  of  our  Lord  one  thou-  mwu  Act* 
sand  eight  hundred  and  fifty-six. 
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COMMON  LAW  PROCEDURE  AMENDMENT  ACT 

(IRELAND),  1870. 
33  &  34  VICT.   Cap.  109. 


An  Act  to  abolish  certain  Real  Actions  in  the  Superior  Courts  of 
.Common  Law  in  Ireland,  and  further  to  amend  the  Proce- 
dure in  the  said  Courts  ;  and  for  other  purposes. 

[xoth  August,  1870.] 

BE  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  authority  of  the  6ame,  as  follows ;  (that 
is  to  say,) 

commence-        i.  This  Act  shall  commence  and  take  effect  on  the  second 
^uent  of  Act  fay  0£  November,  one  thousand  eight  hundred  and  seventy 

(a)  In  Nolan  v.  Morgan,  Jr.  R.  4  C.  L.  603,  it  was  held  that  the  Act 
•was  so  far  retrospective  that  an  action  commenced  before  the  2nd  November, 
1870,  might  be  referred  after  the  Act  came  into  operation* 

Limitation  of      2.  This  Act  shall  apply  to  Ireland  only. 

3.  This  Act  may  be  cited  for  all  purposes  as  "  The  Com- 
mon Law  Procedure  Amendment  Act,  Ireland,  1870." 
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x.  No  writ  of  right  of  dower,  or  writ  of  dower  under  nihil  RJ5*1; 

habet,  and  no  plaint  for  freebench  or  dower  in  the  nature  of  right  of 

any  such  writ,  and  no  Quare  impedit,  shall  be  brought  after  J2S?<5*L 

the  commencement  of  this  Act,  in  any  Court  whatsoever  v  but  ^jj?1""*1 

where  any  such  writ,  action,  or  plaint  would  now  lie,  either  action*,  and 

in  a  superior  or  any  other  Court,  an  action  may  be  commenced  mencedby 

by  "  writ  of  summons  and  plaint,"  issuing  out  of  the  superior  ***<* 

Courts  of  Common  Law  at  Dublin,  in  the  same  manner  as  the  and  plaint, 
writ  of  summons  and  plaint  in  an  ordinary  action,  and  in  such 
form  as  the  Judge  of  the  said  Courts  respectively  shall  from 
time  to  time  think  fit  to  order  (6). 

The  service  of  the  writ,  appearance  of  the  defendant,  pro-  JJjJ^JJuiJy 

ceedings  in  default  of  appearance,  plead ings,  judgment,  exe-  thereupon  to 

cution,  and  all  other  proceedings  and  costs  upon  such  writ,  ort£aryM  ,n 

shall  be  subject  to  the  rules  and  practice  which  the  Judges  of  acUon* 
the  said  Courts  respectively  shall  from  time  to  time  make  and 
prescribe,  and  which  rules  and  practice  shall  be  the  same,  as 
nearly  as  may  be,  as  the  proceedings  in  an  ordinary  action 
commenced  by  writ  of  summons  and  plaint. 

In  order  to  enable  the  said  superior  Courts  and  the  Judges  SirnuSons 

thereof  respectively  to  make  rules  and  regulations,  and  to  may  ^  made 

frame  writs  of  summons  and  plaint,  and  proceedings  for  the  andproceed- 

purpose  of  giving  effect  to  the  provisions  of  this  section,  the  }SShJJamed 

two  hundred  and  thirty- third  and  two  hundred  and  fortieth  purpoaesof 
sections  of  "  The  Common  Law  Procedure  Amendment  Act'       **  on' 
(Ireland),  1853/'  shall  be  incorporated  with  this  section,  as 
if  those  provisions  had  been  severally  herein  repeated. 

(0)  By  General  Order,  dated  25th  April,  187 1,  it  is  provided : — 
1.  The  writ  of  summons  and  plaint  in  an  action  of  dower  shall  be  in  the 
form  following,  or  as  near  thereto  as  may  be : —  F0rm  0f 

A.  B.,   of  Widow,  ^       Court  of  plaint. 

Plaintiff  j  Victoria,  by  the  grace  of  God,  of  the 

C.  DM  of  Defendant.  V  United  Kingdom  of  Great  Britain  and 

~ ; — -  Ireland,  Queen,  defender  of  the  faith,  *, 

tountrof J  and  so  forth,  to  the  said  C.  D., 

Greeting. 
C.  D.,  the  defendant,  is  summoned  to  answer  the  complaint  of  A.  B.,  who 
complains  that  A.  B.  was  the  lawful  wife  of  £.  B.  since  deceased.     That  the 
said  £.  B.  was  seised  of  such  an  estate  in  the  lands  of  [specifying  the  lands] 
in  the  County  of  ,  as  entitled  the  said  A.  B.  to  dower  out  of  the 

said  lands. 

And  the  plaintiff  prays  judgment  against  the  said  C.  D.  to  recover  one- 
third  of  the  said  lands,  with  £  damages  for  the  detention  of  her  dower, 
and  costs  of  suit 

Therefore,  &c. 
2   B 
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'  Common  Law  Procedure  Act,  1870. 

2.  The  service  of  the  said  writ,  the  defence,  judgment,  execution,  and  all 
subsequent  proceedings  and  costs  shall  be  subject  to  the  same  general  rules 
and  practice  as  the  proceedings  in  an  ordinary  action. 

5.  Where  in  any  action  of  contract  brought  or  commenced 
in  any  of  the  superior  Courts  of  Common  Law  at  Dublin  the 
claim  endorsed  on  the  summons  and  plaint  does  not  exceed 
forty  pounds  (c),  or  where  such  claim,  though  it  originally- 
exceeded  forty  pounds,  is  reduced  by  payment,  an  admitted 
set* off,  or  otherwise,  to  a  sum  not  exceeding  forty  pounds  (<f), 
it  shall  be  lawful  for  the  defendant  in  the  action,  within  eight 
day 8  from  the  day  upon  which  the  summons  and  plaint  shall 
have  been  served  upon  him  (e),  if  the  whole  or  part  of  the 
demand  of  the  plaintiff  be  contested  (/),  to  apply  to  the  Court 
in  which  the  action  is  brought,  or  to  any  Judge  of  the  said 
superior  Courts  in  chamber,  for  an  order  tiflft  such  action 
should  be  tried  in  the  civil  bill  court  or  oirTOf  the  crffftiill 
courts  in  which  the  action  might  have  been  commenced  (g)t 
and  on  the  hearing  of  such  application  the  judge  shall,  on 
proof  that  sufficient  notice  (A)  thereof  has  been  given  to  the 
plaintiff  or  his  attorney,  unless  there  be  good  cause  to  the 
contrary  (i),  order  such  action  to  be  tried  in  such  civil  bill 
court  at  the  sessions  to  be  named  in  such  order,  and  thereupon 
the  plaintiff  shall  lodge  the  original  summons  and  plaint, 
which,  if  filed,  shall  be  taken  off  the  file  for  that  purpose,  and 
delivered  to  the  plaintiff,  and  the  order  with  the  clerk  of  the 
peace  of  the  county  mentioned  in  the  order,  and  the  cause 
and  all  proceedings  therein  shall  be  heard  and  taken  in 
such  civil  bill  court  as  if  the  action  had  been  originally  com- 
menced in  such  court  (j) ;  and  the  costs  of  the  parties  in  re- 
spect of  proceedings  subsequent  to  the  order  of  the  Judge  of 
the  superior  court  shall  be  allowed  according  to  the  scale  of 
costs  in  use  in  the  civil  bill  courts,  and  the  costs  of  the  pro- 
ceedings previously  had  in  the  superior  court  shall  be  allowed 
according  to  the  scale  in  use  in  such  latter  court  (jj). 

(c)  Properly  speaking,  no  claim  is  endorsed  on  the  summons  and  plaint 
•  except  in  cases  where  the  claim  is  for  a  liquidated  or  money  demand  (ante,  p. 

9);  and  it  has  been  therefore  argued  that  the  Court  has  no  jurisdiction  to  remit 
an  action  of  contract  not  brought  on  foot  of  such  a  demand.  The  Court  has, 
however,  jurisdiction  in  such  a  case  to  make  an  order  remitting  the  cause 
{Guy  v.  Hinde,  Ir.  R.5C.L  247). 

(d)  When  two  or  more  causes  of  action  are  joined  in  the  same  summons 
aud  plaint  so  as  to  combine  counts  in  contract  and  in  tort,  or  so  as  to  make 
the  sum  claimed  exceed  £40  in  actions  of  contract,  some  doubt  seems  to  exist 
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as  to  the  power  of  the  Court  to  remit  In  ordinary  cases  the  Court  may 
direct  separate  records  to  be  made  up,  where  R  is  inexpedient  that  different 
causes  of  action  should  be  tried  together  {ante,  p.  52) ;  and  it  will  probably 
be  held  that  where  causes  of  action  are  joined  for  the  purpose  of  endeavour- 
ing to  oust  the  jurisdiction  of  the  Court  under  the  present  Statute,  a  similar 

w,5lr.  L.T.  94. 

re  been  established  as  regards  Within  what 
ilication  may  be  made  for  an  *}^  •f£k»" 
1  the  first  place,  it  has  been  ma4«. 
incorporated  with  the  C.  L.  P. 
,  and  therefore  the  days  which 
1  notices  or  other  proceedings 
,ys  within  which  application  is 
.  4  C.  L.  603  ;  M'Donough  v. 
b  long  vacation  are  not  among 
id  are  therefore  to  be  reckoned 
ier  held  that  the  application 
»,  and  not  the  hearing  of  the 
i  tupra)  ;  and  it  is  therefore 
r  of  the  eight  days  (exclusive 
rhich  the  summons  and  plaint 

hole  or  part  of  plaintiff's  de-  Must  be  bond 
mand  is  bond  fide  contested,  and  the  defendant's  affidavit  will  not  necessarily  •***  conto8t- 
be  conclusive  upon  the  point  {Devlin  v.  Flaherty,  Ir.  B.  5  G.  L  1 37). 

(y)  As  to  the  Civil  Bill  Court  in  which  the  action  might  have  been  origi-  J0?*1**, 
nally  commenced  reference  should  be  had  to  sect.  69  of  the  Civil  Bill  Act   Court  caQM 
1 85 1  (14&  15  Vict,  c  57),  which  provides  that  if  any  person  shall  have  may  be  re- 
and  occupy  any  house,  warehouse,  counting  house,  shop,  factory,  or  office  for  mitted. 
the  sale  of  goods  or  for  carrying  on  any  business  in  any  county,  he  shall  be 
deemed  to  have  a  residence  within  such  county  for  the  purposes  of  the  Act 
See  as  to  the  construction  of  this  section,  antey  p.  362.  emit 

(A)  Sufficient  notice  has  been  held  to  mean  such  notice  as  the  Court  shall   noticef" 
consider  sufficient  under  the  circumstances,  and  need  not  be  two  clear  days 
(HTDanough  v.  Brophy,  Ir.  R.  4  C.  L.  485).  ^^ 

(i)  Before  considering  whether  a  cause  is  to  be  remitted  to  the  Civil  Bill  J^£^^ 
Court,  the  Court  must  be  satisfied  that  a  bond  fide  contest  exists  between  the  mining 
parties  as  to  the  existence  or  amount  of  the  claim,  note  (/),  s*pra.  If  a  cause. 
bond  fide  contest  does  exist,  the  onus  lies  on  the  plaintiff  of  showing  why  the 
cause  should  be  tried  in  a  superior  Court.  Where  the  plaintiff  and  his  wit- 
nesses resided  in  England,  and  the  expense  of  bringing  them  to  the  Civil  Bill 
Court  would  exceed  the  sum  of  £5  each,  being  the  limit  of  the  sum  which 
the  Civil  Bill  Court  has  the  power  of  awarding  for  the  expenses  of  a  witness 
under  27  &  28  Vict.  c.  09,  s.  52,  the  Court  refused  to  remit  {Service  v.' 
Kennedy,  19  W.  R.  287;;  and  where  the  plaintiff  was  a  merchant  residing 
in  London,  and  the  defendant  a  trader  residing  in  Donegal,  an  application 
under  the  above  section  was  likewise  refused  (Hall  v.  Miller,  5  Ir.  L.  T.  28). 
Where  the  action  is  brought  under  {he  Summary  Procedure  on  Bill  of  Ex- 
change Act  (Ireland),  1861,  the  defendant  should  obtain  leave  to  appear 
and  defend  before  applying  to  have  ^he  cause  remitted  (Kin  sella  v.  Murphy, 
Ir.  R.  5  C.  L.  7 1) ;  and  see  further  \%  to  when  a  case  is  such  as  to  be  fit  to 
be  tried  in  the  superior  Court,  note  (0*)  to  next  section. 


ib 


Digitized  byLjOOQlC 


37* 


Common  Law  Procedure  Act,  1870. 


Power  to 
amend. 

Taxation  of 
cotes. 


Actions  for 
malicious 
prosecution, 
&c.  brought 
In  superior 
Courts  may 
be  remitted 
to  Civil  BUI 
Court  by 
Judge. 


(J)  As  to  the  power  of  the  Chairman  to  amend  defects  and  errors  in  the  pro- 
ceedings, see  Thomas  v.  PutcM,  22  L.  T.  N.  S.  474. 

(Jj)  When  a  cause  is  remitted,  the  Judge  of  the  inferior  Court  has  jurisdic- 
tion over  the  costs  of  the  suit  for  the  purposes  of  taxation,  both  as  regards 
the  costs  incurred  before  and  after  the  making  of  the  order  of  reference 
(Moocty  v.  Steward,  19  W.  R.  16 j). 

6.  Any  person  against  whom  an  action  for  malicious  pro- 
secution, illegal  arrest,  illegal  distress,  assault,  false  imprison- 
ment, libel,  slander,  seduction,  or  other  action  of  tort  may  be 
brought  in  any  of  the  superior  Courts  of  Common  Law  at 
Dublin,  may,  within  eight  days  from  the  day  upon  which  the 
summons  and  plaint  shall  have   been  served  upon  him(jfc), 
apply  to  the  Court  in  which  the  action  is  brought,  or  to  any 
Judge  of  the  said  superior  Courts  in  chamber  (having  pre- 
viously made  and  filed  in  the  proper  office  an  affidavit  (/) 
setting  forth  that  the  plaintiff  has  no  visible  means  (m)  of 
paying  the  costs  of  the  defendant  should  a  verdict  not  be 
found  for  the  plaintiff),  for  an  order  that  unless  the  plaintiff 
shall,  within  a  time  to  be  therein  mentioned,  give  full  security 
for  the  defendant's  costs  to  the  satisfaction  of  the  Master  of 
the  said  Court,  (w),  or  satisfy  the  Judge  that  he  has  a  cause  of 
action  fit  to  be  prosecuted  in  the  superior  Court  (0),  all  pro- 
ceedings in  the  action  shall  be  stayed,  or  in  the  event  of  the 
plaintiff  being  unable  or  unwilling  to  give  such  security,  or 
failing  to  satisfy  the  Judge  as  aforesaid,  that  the  cause  be 
remitted  for  trial  in  the  Civil  Bill  Court  of  the  division  of  the 
county  in  which  the  defendant  usually  resides,^)  at  the 
sessions  to  be  named  in  such  order,  and  on  the  hearing  of 
such  application  the  Judge  shall,  on  proof  that  sufficient 
notice(g)  thereof  has  been  given  to  the  plaintiff  or  his  attor- 
ney, and  if  he  is  satisfied  of  the  truth  of  the  statements  in 
such  affidavit,  make  such  order  accordingly ;  and  where  any 
such  cause  shall  be  remitted  for  trial  in  manner  aforesaid  the 
plaintiff  shall  lodge  the  original  summons  and  plaint,  which, 
if  filed,  shall  be  taken  off  the  file  for  that  purpose,  and  deli- 
vered to  the  plaintiff,  and  the  order  with  the  Clejk  of  the- 
Peace  of  the  county  named  in  the  order,  and  thereupon  the 
said  cause  shall  be  deemed  to  be  and  shall  be  within  the  juris- 
diction of  the  Civil  Bill  Court  named  in  such  order,  and  the 
said  Court  shall  have  all  and  the  same  powers  and  jurisdiction 
with  respect  to  the  said  cause,  as  if  the  same  had  been  origi- 
nally within  the  jurisdiction  of  the  said  Court,  and  had  been 
commenced  by  process  in  the  said  Court  (r);  and  the  costs  of 
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the  parties  in  respect  of  the  proceedings  subsequent  to  the 
order  of  the  Judge  of  the  superior  court  shall  be  allowed 
according  to  the  scale  of  costs  in  use  in  the  civil  bill  courts, 
and  the  costs  of  the  proceedings  in  the  superior  court  shall 
be  allowed  according  to  the  scale  in  use  in  such  latter 
court  (a). 


(k)  See  ante,  note  (e). 

(/)  "Where  an  affidavit  could  not  be  made  by  the  defendant  so  as  to  be 
filed  in  time,  an  affidavit  made  by  the  defendant's  attorney  from  his  instruc- 
tions was  allowed  to  be  used,  and  the  motion  directed  to  stand  over  so  as  to 
allow  of  the  defendant's  affidavit  being  used  (Cloran  v.  JReilly,  5  Ir.  L.  T. 
43) ;  and  see  as  to  the  construction  of  similar  provisions  requiring  an  affidavit 
to  be  made,  or  other  act  to  be  done  by  a  party,  Oxladev.  N.  B.  Railway  Co., 
12  C.  B.  N.  S.  350;  Dickson  v.  Neath  and  Brecon  Railway  Co.,  L.  R. 
4  Ex.  87  ;  M*Kewan  v.  Bolt,  4  H.  &  N.  738.  The  defendant,  in  his  affidavit, 
should  state  all  the  substantial  facts  upon  which  he  relies  (Norton  v.  Law- 
rence, 5  Ir.  L.  T.  94). 

(m).  The  expression  "  visible  means,"  employed  in  this  section,  has  given  rise 
to  considerable  discussion  as  to  the  meaning  to  be  attributed  to  it.  In  Henne- 
gan  v.  Jackson,  19  W.  R.  208,  the  plaintiff  being  a  practising  attorney,  it 
was  held  he  could  not  be  considered  as  not  having  visible  means  of  paying 
costs.  In  Counsel  v.  Garvie,  Ir.  R.  5  C.  L.  72,  it  appearing  that  the  plaintiff 
was  a  shop  assistant  at  a  salary  of  £100  per  annum,  the  Court  held  that  be 
had  visible  means  of  paying  costs;  and  it  is  there  stated  that  by  visible  means 
is  meant  property  which  the  defendant  can  reach  to  pay  his  costs,  in  the 
event  of  his  obtaining  a  verdict.     See  also  Crawford  v.  Doted,  5  Ir.  L.  T.  4. 

It  should  be  remembered  that  even  where  the  plaintiff  has  no  visible 
means  of  paying  costs,  yet  if  the  cause  of  action  is  fit  to  be  prosecuted  in  a 
superior  Court,  an  order  to  remit  will  not  be  made :  note  (o),  post. 

(n)  The  Master  should  fix  the  amount  of  security  to  be  given,  and  satisfy 
himself  as  to  the  solvency  of  the  proposed  sureties  (Spence  v.  Duffy,  5  Ir.  L. 
T.  5).  It  will  therefore  be  irregular  to  object  to  the  solvency  of  the  proposed 
sureties  when  the  parties  go  before  the  Judge  to  perfect  the  recognizances. 
A  reasonable  time  will  be  allowed,  if  asked  for,  for  the  purpose  of  gtfcng  secu- 
rity. In  Cranston  v.  Scott,  1 9  "W.  R.  157,  a  period  of  three  weeks  was  allowed. 

(o)  No  fixed  rule  can  be  considered  as  having  been  as  yet  established  for 
the  purpose  of  determining  when  a  cause  of  action  is  fit  to  be  prosecuted  in  a 
superior  Court.  The  question  is  one  for  the  discretion  of  the  Court,  and 
depends  mainly  upon  the  circumstances  of  each  case.  The  fact  that  the  cause 
of  action  is  slander,  and  that  more  than  £40  is  claimed  for  damages,  is  not  per 
se  sufficient  to  render  a  case  a  fit  one  for  a  superior  Court  (Cranston  v.  Scott, 
Ir.  R.4C.  L.481). 

Where  the  action  is  bona  fide  brought,  and  questions  of  law  are  likely  to  arise 
more  fit  to  be  decided  in  a  superior  Court  than  before  the  Chairman,  the  case 
will  not  be  remitted,  even  though  it  is  probable  that  less  than  £40  will  be 
recovered  (Beid  v.  Stuart,  Ir.  R.  5  C.  L.  68).  The  possibility  that 
a  larger  sum  than  £40  will  be  recovered,  although  not  conclusive,  will  also 
be  taken  into  consideration  in  determining  whether  the  cause  of  action 
is  fit  for  the  superior  Court  (Kennedy  v.  Baxendah,  Ir.  R.  5  C.  L.  74). 
.  2  B 
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It  is  there  laid  down  per  Fitsgerald,  J.  (p.  81),  that  the  plaintiff  should  lay 
before  the  Court  or  Judge  circumstances  sufficient  to  establish  that  his  action 
is  not  a  sham,  frivolous,  oppressive,  or  vexatious  action,  and  that  it  has  been 
instituted  bond  fide  to  enforce  some  real  and  substantial  cause  of  action,  which 
ought  to  be  tried  in  the  superior  Court  in  preference  to  the  inferior  Court ; 
#.  g.y  that  the  injury  complained  of  is  so  serious  that  the  damages  mar  pro- 
bably be  large ;  or  t  hat  the  action  may  give  rise  to  a  difficult  question  of  la  w ;  or  a 
complicated  state  of  facts ;  or  some  constitutional  question ;  or  a  questicn  on 
title ;  or  may  seriously  involve  character.  See  also  as  to  when  a  case  it  to  be 
considered  fit  to  be  tried  in  a  superior  Court,  Craven  v.  Smith,  L.  B.  4  Ex. 
146;  Taylor  y.  Cast,  L.  R.  4  C.  P.  614;  Norton  v.  Lawrence,  5  Ir.  L.  T. 
94.  In  all  such  cases  it  should  be  remembered  that  the  onus  lies  on  the 
plaintiff  of  showing  that  the  case  is  a  fit  one  for  the  superior  Court  Where 
on  a  motion  to  remit,  it  appeared  that  a  serious  question  of  law  as  to  the 
duty  of  the  defendants  to  keep  a  certain  street  in  repair,  free  from  obstruc- 
tion, and  properly  lighted,  would  arise,  the  Court,  nevertheless,  made  an 
order  remitting  the  cause,  on  the  defendants  undertaking  to  admit  their  duty, 
and  so  preclude  the  question  of  law  from  being  raised  (Gassy  v.  The  Mayor, 
£c,  of  Dublin,  Ir.  R.  5  C.  L.  227). 

(p)  The  "usual"  residence  spoken  of  above  means  residence  as  defined  by 
the  Civil  Bill  Act  {Kennedy  v.  Baxendale,  Ir.  R.  5  C.  L.  74) ;  and  by  sec  69 
of  that  Act  a  person  is  to  be  considered  as  residing  in  any  county  where  he 
has  and  occupies  any  house,  warehouse,  counting-house,  shop,  factory,  or 
office  for  the  sale  of  goods,  or  for  carrying  on  any  business.  Con- 
sequently, although  the  defendant  usually  resides  in  England,  yet  if 
he  has  an  office  for  carrying  on  business  in  Ireland,  the  Court  has  jurisdic- 
tion to  remit  (Kennedy  v.  Baxendale,  ubi  supra).  For  the  purpose  of 
residence  within  the  meaning  of  the  Act  referred  to,  a  railway  company 
is  to  be  considered  as  residing  at  every  place  where  it  has  a  ticket  office 
along  its  line  (APMahon  v.  Irish  N.  W.  Railway  Co.,  19  W.  R.  212),  and 
see  further  ante,  p.  362.  The  Court  has  jurisdiction  under  this  section  to 
remit  the  cause  only  to  the  county  where  the  defendant  resides,  and  the 
consent  of  the  parties  cannot  enable  the  Court  to  remit  it  elsewhere  {Beady 
v.  Odium,  19  W.  R.  135). 

!q)  See  note  (A),  supra, 
r)  As  to  the  amount  of  damages  which  the  Chairman  may  award  when 
a  cause  Has  been  remitted  to  him,  see  Kennedy  v.  Baxendale,  Ir.  R.  5  G.  L 
74,  where,  however,  the  question  was  left  undecided. 
(«)  See  note  (J  ),  supra. 
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PARTI. 

CONSISTING   OP   THE    GENERAL   ORDERS    OP   THE   8UPERIOR  COURTS 
OF  COMMON   LAW. 

♦ 

GENERAL  ORDERS  IN  THE  QUEEN'S 

BENCH,  COMMON  PLEAS,  EXCHEQUER  OF  PLEAS, 

AND  EXCHEQUER  CHAMBER. 

Bated  nth  day  of  January,  1854. 


In  pursuance  of  a  statute  passed  in  the  session  of  Parliament 
holden  in  the  16th  and  1 7th  years  of  the  reign  of  Queen  Victoria, 
entitled  "An  Act  to  amend  the  Procedure  in  the  Superior 
Courts  of  Common  Law  in  Ireland,"  and  of  all  other  statutes 
and  powers  in  that  behalf — 

It  is  Ordered, 

That  the  following  shall  be  the  General  Orders  of  the  Courts  Former  ge- 
of  Queen's  Bench,   Common  Pleas,  Exchequer  of  Pleas,  and  ^mSbST 
Exchequer  Chamber  ;  and  that  all  other  General  Orders  of  the  except  thaw 
said  Courts,  or  any  of  them,  shall  be  considered  to  be  abolished,  speejj^y 
save  and  except  as  regards  any  step  or  proceeding  heretofore  8aT 
taken,  and  save  as  hereinafter  provided.    That  all  former  Orders 
which  are  hereinafter  simply  repeated,  shall  continue  to  operate 
as  if  the  same  had  not  been  disturbed  ;  and  that  all  variations  of 
former  orders,  and  all  new  orders  shall  take  effect  from  the  date 
of  these  rules,  as  to  all  actions  thereafter  to  be  commenced,  and 
also  as  to  actions  then  depending,  so  far  as  the  same  may  be  ap- 
plicable thereto  ;  and  where  the  same  shall  not  be  so  applicable, 
the  general  orders  hitherto  in  force  shall  be  deemed  to  be  sub- 
sisting, and  shall  apply  to  such  actions  :  provided,  nevertheless, 
that  nothing  contained  in  this  order  or  the  following  orders 
shall  apply  to  or  affect  the  orders  of  the  Court  of  Queen's  Bench 
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at  the  crown  side,  or  actions  of  Quart  Impedil  therein ;  the 
orders  of  the  Court  of  Common  Pleas  in  relation  to  fines  and 
recoveries,  or  in  relation  to  the  statute  passed  in  the  4th  and  5th 
years  of  the  reign  of  his  late  majesty  King  William  the  rv., 
entitled  "  An  Act  for  the  abolition  of  Fines  and  Recoveries,  and 
for  the  substitution  of  more  simple  modes  of  Assurance  in  Ire- 
land," or  actions  of  Quare  Tmpeait  therein  ;  or  the  orders  of  the 
Court  of  Exchequer  at  the  revenue  side  thereof. 

And  it  is  further  Ordered, 
II. 

Glossary.  That  whenever  any  word  is  used  in  any  of  the  following 

General  Orders,  importing  the  singular  number,  or  the  masculine 
gender  only,  the  same  shall  apply  to  several  persons  as  well  as 
one  person,  and  to  bodies  corporate  as  well  as  to  individuals, 
and  to  females  as  well  as  males ;  and  the  word  "  Judge "  shall 
be  taken  to  mean  also  "  Baron  ; "  and  the  word  "  County " 
shall  include  (when  necessary  and  consistent)  any  county  of  a 
city  or  county  of  a  town  or  city,  or  county  of  a  place,  or  city 
and  county  as  the  case  may  be ;  and  the  word  "  Court "  shall 
apply  to  a  Judge  or  Baron  sitting  alone  or  in  chamber,  as  well  as 
to  the  full  Court;  and  the  word  "Party"  or  "Person"  shall 
extend  to  and  include  any  corporation  or  other  public  body ;  and 
whenever  the  entry  of  a  side-bar  rule,  "  as  of  course  "  is  autho- 
rized, it  shall  be  understood  that  such  rule  may  be  entered  with- 
out the  production  of  any  affidavit  or  other  document  to  the 
officer ;  and  the  word  "  Affidavit "  shall  include  an  affirmation 
or  declaration  made  by  any  person  who  is  empowered  to  give 
evidence  by  affirmation  or  declaration  in  lieu  of  oath ;  and  none 
of  the  following  rules  requiring  the  affidavit  of,  or  any  act  to  be 
done  by  the  attorney,  or  the  signature  of  attorney  or  counsel, 
or  service  on  the  attorney,  shall  apply  to  cases  where  plaintiff  or 
defendant  shall  sue  or  defend  in  person  ;  but  all  such  acts  shall 
be  done  by,  and  notices  given  to  the  party  so  suing  or  defending 
in  person. 

COUESE  OF  BUSINESS  OF  THE  COURTS. 

Motions  for  3.  Motions  for  prohibitions  or  attachments,  or  for  any  relief 
^mavbe8'  or  orc*er  ag^nst  a  sheriff  or  against  an  attorney,  grounded  on 
made  during  the  jurisdiction  of  the  Court  over  them  as  officers,  may  be  made 
sitting  of       on  any  day  during  the  sitting  of  the  Courts. 

Order  of  4.  On  the  last  day  of  term  only,  members  of.  the  bar  shall 

aTttabor?  ^ke  precedence  according  to  juniority,  without  prejudice  to  the 
Attorney  or  Solicitor-General,  moving  officially  in  Her  Majesty's 
causes,  at  any  time  they  may  seem  convenient. 
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5.  The  days  for  the  admission  of  attorneys  shall  be  the  first  Days  for 

-  -      -    -  -  _  _       .        .      .  admission 

attorneys. 


and  last  days  of  the  term,  and  every  Monday  in  term.  admission  of 


COMPUTATION  OF  TIME. 

6.  When,  by  any  rule,  order,  or  proceeding,  time  is  to  be  Mode  of 
computed  by  days,  it  shall  be  inclusive  or  exclusive  of  the  holy-  f^ut^f 
days  uuder  the  Common  Law  Procedure  Amendment  Act  (Ire-  Beg.Gen., 
land),  1853,  as  is  by  that  statute  directed;  and  when  by  the  h.t., I803, 
month,  it  shall  be  considered  a  calendar  month  ;  and  when  by 
the  year,  twelve  calendar  months ;  and  in  all  cases  it  shall  be 
exclusive  of  the  first  and  inclusive  of  the  last  day,  unless  the  last 
be  a  holiday  under  the  Common  Law  Procedure  Amendment 
Act  (Ireland),  1853,  when  the  following  day  shall  be  included. 

The  holidays  to  be  observed  and  kept  in  the  Superior  Courts  are  pre-  Holidays, 
scribed  by  section  132  of  the  C.  L.  P.  Act,  1853  ;  by  which  section  it  is 
also  directed  that  the  days  in  question  are  not  to  be  reckoned  or  included 
in  any  notices  or  other  proceedings  except  notices  of  trial  and  inquiry,  and 
that  Sundays  are  not  to  be  reckoned  or  included  in  any  notice  or  pro- 
ceeding whatsoever.  It  is  also  provided  by  that  section  that  when  the 
last  day  included  in  any  such  notice  of  trial  or  inquiry  shall  happen  to  be 
a  holiday,  the  next  day  which  is  not  a  holiday  is  to  be  considered  as  the 
last  of  the  days  in  such  notice. 

The  above  order  provides,  as  will  be  seen,  that  in  all  cases  of  computa-  How  time 
tion  of  time  it  is  to  be  reckoned  exclusive  of  the  first  and  inclusive  of  the  reckoned, 
last  day — unless  when  the  last  is  a  holiday.  It  must,  however,  be  re- 
membered that  when  the  time  for  the  doing  of  an  act  is  fixed  by  statute, 
it  cannot  be  either  enlarged  or  shortened  by  a  general  order.  {Mower  v. 
Bright,  2  Johns  &  H.,  590 ;  Evans  v.  Jones,  2  B.  &  S.  45  ;  O'Meara 
v.  Foley,  Ir.  R.  4  C.  L.  116). 

When  a  question  as  to  the  computation  of  time  arises,  the  chief  diffi-  Exclusive  01 
culty  generally  lies  in  determining  whether  the  time  is  to  be  reckoned  Inclusive, 
exclusive  or  inclusive  of  the  days  upon  which  the  events  fixed  as  the  ter- 
mini, between  which  the  time  is  to  be  reckoned,  happen.    When  the  words 
"  clear  days"  are  used,  no  difficulty  arises,  ai  in  that  case  both  of  the  "Clear day.-.' 
days  in  question  must  be  excluded  ;  and  when  a  proceeding  is  to  be  taken 
a  certain  number  of  days  " at  least "  before  the  happening  of  an  event,  "At  least." 
the  days  are  to  be  reckoned  as  clear  days.     (The  Queen  v.  The  Justices  of 
Shropshire,  8  A.  and  E.  173  ;  Young  v.  Higgon,  8  Dowl.  212  ;  Woolrych 
on  Legal  Time,  p.  150). 

Where  a  statute  required  a  certain  notice  to  be  inserted  in  the  Gazette 
not  less  than  fourteen  days  before  an  election,  it  was  held  that  the  days  «  Not  less  » 
were  clear  days  {The  Queen  v.  Lauder,  Ir.  R.  1  C.  L.  225).     On  the  other 
hand  when  a  certain  number  of  **  days'  notice"  is  required  to  be  given —  "Days* 
as  for  instance,  ten  days  notice  of  trial,  time  is  to  be  reckoned  exclusive  notice." 
of  the  first,  but  inclusive  of  the  last  of  the  days  (see  p.  1 1 1). 

When  a  proceeding,  such,  for  instance,  as  the  filing  of  a  defence,  is  re-  »  within ." 
quired  to  be  taken  vnthin  a  certain  time  from  a  particular  date,  the  day 
from  which  the  time  runs  is  to  be  excluded  from  the  computation  of  time, 
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"  Vfter." 
*•  From." 


"  Until.' 


Kveluding 
duv<. 


Extending 
time. 


and  the  party  has  the  entire  of  the  last  day  of  the  time  fixed  for  the  doing 
of  the  act,  but  not  the  day  after  (see  Boyd  v.  Nethery,  10  Ir.  C.  L.  R. 
.  369,  referred  to  at  p.  41).  The  word  "  within  "  is  sometimes  used  for  the 
purpose  of  prescribing  a  period  of  time  which  must  elapse  between  the 
events,  as  for  instance  in  the  207th  section  of  the  C.  L.  P.  Act,  1853, 
which  provides  that  in  certain  events  judgment  may  be  marked  and  exe- 
cution issued  within  fourteen  days  after  verdict.  In  such  cases  the  days 
are  clear  days,  and  are  to  be  reckoned  exclusive  of  both  the  days  on  which 
the  events  in  question  occur.  (O'Meara  v.  Foley,  Ir.  R.  4  C.  L.  116;  The 
Queen  v.  Sweeny,  2  Ir.  L.  R.  278). 

As  a  general  rule,  when  a  party  has  a  certain  time  given  him  for  the 
doing  of  an  act,  time  is  to  be  reckoned  exclusive  of  the  day  on  which  the 
event  which  fixes  the  commencement  of  the  term  happens  (O'Mearav. 
Foley,  ubi  supra.  Young  v.  Higgon,  8  Dowl.  212).  In  Connolly  v.  Brem- 
ner,  L.  R  1  C-  P.  557.  where  a  day's  time  to  plead  was  given  to  the 
Defendant  from  the  return  of  a  cheque,  it  was  held  he  had  the  entire  of 
-the  subsequent  day  for  the  purpose. 

Where  an  order  was  made  that  the  Plaintiff  should  be  at  liberty  to 
mark  judgment  three  days  after  service  of  the  order,  it  was  held  that  the 
days  were  clear  days  ( Weeks  v.  Wray,  9  B.  and  S.  62).  When  a  certain 
period  of  time  from  a  particular  date  is  prescribed  for  any  purpose,  no 
general  rule  can  be  laid  down  as  to  whether  the  day  of  the  date  is  to  be 
excluded  from  the  computation  of  the  term,  as  it  depends  upon  the  reason 
of  the  thing  according  to  the  circumstances  {Lester  v.  Carland,  15  Ves. 
248).  In  the  case  of  leases  where  the  term  is  for  so  many  years  from  a 
particular  date,  the  day  of  date  is  in  general  to  be  excluded.  (Ackland  v. 
Lutley.  9  A.  &  E.  879  ;  Woolrych  on  Legal  Time,  p.  143).  So  also  where  a 
letter  of  licence  was  given  for  twelve  months  frtm  a  particular  day,  it  was 
helot  that  the  day  in  question  was  not  to  be  included  in  the  computation 
of  the  term  (Ammarman  v.  Digges,  1 2  Ir.  C.  L.  R.  Ap.  1).  On  the  other 
hand,  although  it  is  provided  by  section  28  of  the  C.  L.  P.  Act,  1853,  that 
a  writ  may  be  renewed  for  six  months  from  the  date  of  renewal,  the  day  of 
renewal  is  to  be  included  in  such  term  (Anon  1  H.  &  C.  664)  ;  and  pos- 
sibly on  the  principle  that  judicial  acts  are  to  be  considered  as  taking 
place  at  the  earliest  moment  of  the  day  on  which  they  are  done  (Wright 
v.  Mills,  28  L.  J.  Ex.  223),  the  day  upon  which  they  take  place  is  in  such 
cases  to  be  included  in  the  computation  of  time. 

When  a  party  has  until  a  certain  day  to  do  some  act,  he  is  entitled  to 
the  entire  of  that  day  for  the  purpose  of  doing  it  (Kerr  v.  Jeston,  1  DowL 
N.  S.  538),  but  when  execution  is  respited  until  a  certain  day,  it  may 
be  issued  upon  that  day  (Rogers  v.  Davis,  8  Ir.  L.  R.  399).  The  rule  in 
such  cases  is  that  the  party  who  is  to  do  the  act  has  the  day  in  question 
for  doing  it.  Where  goods  were  insured  from  the  14th  February  until 
the  14th  August,  it  was  held  that  they  were  protected  during  the  entire 
of  the  latter  day  (Isaacs  v.  Royal  Insurance  Co.,  L.  R.  5  Ex.  296). 

When  the  last  day  included  in  a  particular  period  of  time  is  a  holiday, 
it  is  to  be  excluded  from  the  computation  of  time,  in  case  the  period  is 
prescribed  by  any  of  the  C.  L.  P.  Acts,  and  is  reckoned  by  days,  but 
where  the  time  is  reckoned  by  weeks  or  months,  the  time  cannot  be  ex- 
tended to  the  next  day  (Rowberry  v.  Morgan,  9  Ex.  730 ;  Flower  v.  Bright, 
2  Johns  &  H.  590).  Where,  however,  the  period  of  time  is  prescribed 
by  the  general  orders,  the  time  will,  under  such  circumstances,  be  ex- 
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tended.  The  fact  that  the  offices  of  the  court  are  closed  upon  the  last 
day  fixed  for  the  doing  of  the  act,  is  no  reason  for  extending  the  time 
(Evans  v.  Jones,  2  B.  &  S.  45),  unless  the  offices  are  closed  throughout 
the  entire  period  (Mayer  v.  Harding,  L.  R.  2  Q.  B.  4io>,  and  therefore- 
the  days  between  the  ist  August  and  20th  October  are  to  be  included  in  ' 
the  period  of  six  months  fixed  by  section  37  of  the  C.  L.  P.  Act,  1853, 
(Mullin  v.  Bonjor,  5  Ir.  C.  L.  R.  475).  If,  however,  a  party  is  prevented 
from  taking  a  proceeding  upon  the  last  day  upon  which  it  can  be  taken 
by  the  default  of  the  offices,  the  court  will  allow  the  proceeding  to  be 
taken  nunc  pro  tune  (Evans  v.  Jones,  2  B.*&  S.  45,  46).  In  cases  not 
'coming  within  the  provisions  of  the  C.  L.  P.  Acts,  or  the  General  Orders, 
time  cannot  be  extended  in  consequence  of  the  last  day  failing  upon  a 
Sunday  or  Holiday  (Flower  v.  Bright,  ubi  supra),  unless  the  statute  fixing 
the  time  specially  provides  for  an  extension  of  it,  or  unless  in  such  a  case 
as  Mayer  v.  Harding  referred  to  above. 

As  to  excluding  the  holidays  in  the  computation  of  timer,  the  principles 
before  mentioned  are  applicable.  When  the  time  is  fixed  by  statute 
(not  being  one  of  the  C.  L.  P.  Acts),  they  cannot,  in  the  absence  of  a' 
special  provision,  be'excluded  (Peacock  v.  The  Queen,  4  C.  B.  N.  S.  264), 
unless  the  case  be  similar  to  Mayer  v.  Harding,  referred  to  above.  On 
the  other  hand,  when  the  time  is  fixed  by  one  of  the  G.  L.  P.  Acts  or  by 
the*  General  Orders,  and  is  reckoned  by  days,  they  are  to  be  excluded, 
and  therefore  in  cases  within  the  84th  G.  O.  which  provides  that  a  party 
excepting  shall  furnish  a  draft  bill  of  exceptions,  ten  days  before  the  com- 
mencement of  the  next  succeeding  term,  it  has  been  held  that  the  holidays 
are  to  be  excluded  in  reckoning  the  time  (Hassard  v.  Caulfield,  7  Ir. 
Jut.  O.  S.  141  ;  White  v.  Tyrrell,  5  Ir.  C.  L.  R.  278). 

WRIT  OF  SUMMONS  AND  PLAINT. 

7.  In  addition  to  the  endorsement  required  by  the  Common  Endorsemi  nt 
Law  Procedure  Amendment  Act  (Ireland)  1853,  every  writ  of  °n  writ  of 
summons  and  plaint  shall   have  the  following  memorandum  and  plaint. 
endorsed  thereon,  before  service  thereof : — 

"  N.B.  This  writ  is  to  be  served  within  six  calendar  months 
from  the  date  thereof,  including  the  day  of  such  date,  and  not 
afterwards."  [And  if  the  action  be  for  a  liquidated  demand, 
add:  "  And  if  the  amount  within  claimed,  ana  £  for  costs, 

be  paid  to  the  plaintiff  or  his  attorney  within  six  days  from  the 
service  hereof,  further  proceedings  will  be  stayed."] 

See  ante,  p.  5. 

8.  When  the  sum  claimed  shall  be  paid,  pursuant  to  such  Attorney- to 
endorsement,  the  defendant  shall  be  at  liberty  to  call  upon  the  fax  cost8  of 


defendant  or  his  attorney  the  amount  overcharged,  otherwise 
the  defendant  shall  pay  such  costs. 
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AFFIDAVIT  OF  SERVICE. 

Process-  9.  In  every  affidavit   of   personal    service  of   the  writ   of 

server  to       summons  and  plaint,  the  process-server  shall  swear  that  he  is 
knows  de-     acquainted  with  the  person  of  the  defendant  whom  he  has 

fendant's         served. 

person  when 

service  per-  See  ante,  p.  34. 

sonoL 


ADMISSION  OF  NEXT  FRIEND. 

Admission  of  io.  A  special  admission  of  prochein  ami,  or  guardian,  to 
next  friend  prosecute  or  defend  for  an  infant,  shall  not  be  deemed  an  autho- 
thority  in"  rity  to  prosecute  or  defend  in  any  but  the  particular  action  or 
particular     actions  specified. 

action.  R.G.,  * 

H.  T.,  1853,  See  ante,  p.  46. 


BAIL. 
imperfect  u.  Where  the  defendant  is  described  in  the  capias  or  affida- 

no^ounTof vifc  to  nol(i  *°  *>*&  by  initials  or  a  wrong  name,  or  without  a 
discharge,  if  christian  name,  the  defendant  shall  not  therefore  be  discharged 
SSS^hmg0  out  of  CU8todv>  nor  the  bail-b011^  delivered  up  to  be  cancelled,  if 
h.  t.,  lass,*'  it  shall  appear  to  the  court  that  due  diligence  had  been  used  to 
r.  2.  obtain  knowledge  of  the  proper  name. 

It  is  proposed  by  a  bill  at  present  before  parliament  to  abolish  arrest 
both  on  mesne  and  final  process,  except  in  a  few  special  cases.  It  is 
therefore  considered  unnecessary  to  refer  to  any  of  the  cases  upon  the 
subject. 

Fiats  to  be        12.  Every  affidavit  to  hold  to  bail  shall  be  laid  before  the 
affidavit  to    J11^  ty  the  attorney  for  the  party  seeking  a  fiat,  and  every  such 
hokUo  bail    fiat  shall  be  written  or  printed  on  the  same  sheet  with  the  affi- 
davit or  one  of  the  affidavits  to  ground  such  fiat;  and  in  case  the 
judge  shall  refuse  such  fiat,  he  shall  endorse  his  initials  thereon, 
with  the  words  "  no  rule,"  and  in  such  case  such  affidavit  shall 
not  be  laid  before  another  judge  without  apprising  him  of  the 
fact  of  such  ref usal. 
Notiocof  13.  Every  notice  of  bail  and  for  security  for  costs  shall,  in 

bail'ta  ftetc  addition  to  the  description  of  the  bail,  mention  the  street  or  place 
r°g., h.t.,  and  number  (if  any)  where  each  of  the  bail  resides,  and  all  the 
1853,  r.  100.    streets  or  places  and  numbers  (if  any)  in  which  each  of  them  has 
been  resident  at  any  time  within  the  preceding  six  months,  and 
whether  he  is  a  housekeeper,  or  householder,  or  freeholder. 
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14.  Notice  of  more  bail  than  two  shall  be  deemed  irregular,  Notice  of 
unless  by  order  of  the  Court.  twob-regS- 

iar,  unless  by 
order.  R.G., 
H.  T.,  1863, 
r.  91. 

1 5.  In  town  cases  two  clear  days',  and  in  country  cases  four  What  notice 
clear  days'  notice  of  bail  shall  be  given,  and  in  town  cases  a  copy  nece88ary- 
of  such  notice  shall  be  lodged  with  the  Clerk  of  the  Rules  the 

day  before  such  bail  shall  be  given,  and  no  rule  to  receive  bail 
or  to  confirm  bail  shall  in  any  case  be  necessary. 

16.  When  bail  to  the  sheriff  shall  be  tendered  as  bail  to  the  Boil  to 
action,  the  plaintiff  may  object  to  the  said  bail,  although  he  may  j^jJwST 
have  taken  an  assignment  of  the  bail-bond.  to,  a8Jbaii  to 

the  action. 
R.  G.,  H.  T., 
1863,  r.  86. 

1 7.  No  practising  attorney,  or  clerk  or  apprentice  to  a  practising  No  practi- 
attorney,  shall  be  bail  for  any  defendant,  in  any  case  whatsoever,  Jjj*  jJJ01"^ 
without  the  leave  of  the  Court.  Xfbaii  in 

action.  See 
R.  G.  H.  T., 
1863,  r.  94. 

18.  For  the  purpose  of  giving  bail  before  a  commissioner  or  Rule  for  bail 
judge  of  assize,  a  side-bar  rule  may  in  all  cases  be  entered,  on  an  ^jJ^J"1^ 
affidavit  of  the  defendant's  inability  to  give  bail  in  Dublin  ;  and  judged  °r 
such  bail  shall  be  given  within  a  week  from  the  entry  of  such    , 

rule. 

19.  In  all  cases  where  bail  qualify,  they  shall  sign  a  bail-piece,  Bail  to  sign 
which  shall  likewise  be  signed  by  the  defendant's  attorney.  bail-piece. 

20.  In  the  case  of  bail  taken  before  a  commissioner  or  judge  of  commis- 
assize,  it  shall  be  the  duty  of  the  commissioner  or  judge's  registrar,  doner  or 
as  the  case  may  be,  to  transmit  forthwith  by  post  the  bail-piece  transmit  *° 
and  affidavit  of  perfection  to  the  master  of  the  Court  in  which  bail-piece, 
the  action  is  pending,  to  be  filed  by  him  in  the  proper  office. 

21.  The  Sheriff  may,  in  all  cases,  as  of  course,  enter  a  side-bar  sidebar  role 
rule  to  lodge  in  Court  the  money  deposited  in  lieu  of  bail  to  *o  lodge 
him,  pursuant  to  statute  43  Geo.  in.,  c.  46,  s.  2,  and  the  defend-  £2*01  bail. 
ant  may,  in  all  cases,  as  of  course,  enter  a  side-bar  rule  for 

liberty  to  lodge  money  in  lieu  of  bail  at  bar,  pursuant  to  statute 
10  Geo.  iv.,  c.  35. 

22.  In  all  cases  where  the  plaintiff  or  defendant  shall  be  enti-  Motion  to 
tied  to  draw  money  lodged  in  lieu  of  bail,  in  pursuance  of  statutes  jJSJLfJJ?1}? 7 
43  Geo.  in.,  c.  46,  and  10  Geo.  rv.,  c.  35,  or  either  of  them,  the  of]§S.     e° 
application  for  that  purpose  shall  be  by  motion  on  notice  to  the 
defendant  or  plaintiff,  as  the  case  may  be,  and  to  the  Sheriff, 

and  the  order  thereon  shall  be  absolute  in  the  first  instance,  un- 
less the  Court  shall  otherwise  direct. 
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Action  on  23.  An  action  may  be  brought  upon  the  bail-bond  by  the 

^"c?urt      Sheriff  himself  in  any  Court. 

R.  G.,  H.  T.f 
1853,  r.  83. 

No  proceed-  24.  A  plaintiff  shall  not  be  at  liberty  to  proceed  on  the  bail- 
bond°peno%    bond,  pending  a  rule  to  bring  in  the  body  of  the  defendant 

ing  rule  to 
bring  in 
body.   E.G., 
H.  T.,  1863, 
r.  87. 

Bail-bond,  25.  No  bail-bond  shall  be  put  in  suit  until  after  the  expiration 
teputinmay  °*  e*£ht  days,  exclusive  of  the  return  day  of  the  capias;  and  in 
suit.  case  of  several  actions  on  the  bail-bond,  proceedings  may  be  res- 

tricted to  one  action,  on  payment  of  costs,  unless  sufficient  rea- 
son be  shown  for  proceeding  in  more  than  one. 
Marking  26.  In  all  cases  where  the  bail-bond'  shall  be  directed  to  stand 

wben^bau-  M  securfty>  the  plaintiff  shall  be  at  liberty  to  mark  judgment 
bond  to        on  it. 

stand  as  se- 
curity. E.G., 
H.  T.,  1853, 
r.  84. 

bintoM-*  27-  B*11  sha11  be  onlv liable  to  tne  8nm  8W0rn  *°  h7 tne  affixa- 
tion, b.  GM  vit  to  hold  to  bail,  and  the  costs  of  suit,  not  exceeding  in  the 
r^'ioi'  1863»   whole  the  amount  of  the  sum  for  which  they  have  qualified. 

Notice  of  ball     28.  Where  bail  is  to  be  put  in  before  a  Judge  of  Assize,  twen- 
ocf  ore  Judge.  ty_four  nour8  notice  thereof  shall  be  given  to  the  Judge's  regis- 
trar ;  and  the  defendant's  attorney,  or  some  one  on  his  behalf, 
shall  attend  the  Judge  with  such  bail. 
Application       29.  No  application  shall  be  made  to  stay  proceedings  regularly 
tostoy  pro-   commenced  on  the  assignment  of  any  bail-bond,  or  to  set  aside 
bail-bond?^,  an  attachment  regularly  obtained  against  the  Sheriff  for  not 
G.,  H.  T.,'      bringing  in  the  body,  unless  grounded  on  an  affidavit  of  merits, 
1868,  r.  88.     jf  made  on  the  part  of  the  original  defendant,  or  grounded  on  an 
affidavit  showing  that  such  application  is  really  and  bona  fide 
made  on  the  part  of  the  Sheriff  or  bail,  at  his  or  their  own  ex- 
*•      pense,  and  for  his  or  their  indemnity  only,  and  without  collusion 
with  the  original  defendant. 
Benterof  --    .30.  When  the  plaintiff  shall  proceed  by  action,  or  by  scire  fa- 
act?on  £ww>  against  bail  to  the  action,  the  bail  shall  be  at  liberty  to  render 

against  bail,  their  principal  at  any  time  within  the  time  for  filing  of  their  ap- 
?8»3  r^oJ*'  psarance  and  defence  in  such  action  or  scire  facias,  but  not  at 
any  later  period;  and  on  such  render  being  duly  made,  and 
notice  thereof  given,  the  proceedings  shall  be  stayed,  on  payment 
of  the  costs  of  the  process,  or  scire  facias,  and  the  service  thereof 
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only ;  and  they  shall  be  at  liberty  to  render  their  principal  at 
any  time  during  the  last  day  for  render,  before  the  Marshalsea 
shall  be  closed  for  the  night. 

31.  It  shall  not  in  any  case  be  necessary  to  issue  a  writ  of  Ga.Sa.  not 
capias  ad  satisfaciendum  before  taking  proceedings  against  bail  neoe88ary' 
to  the  action. 


PLEADINGS  UP  TO  FINAL  JUDGMENT. 

32.  The  signature  of  counsel  shall  not  be  necessary  to  any  ^gna*2rf tA 
summons  and  plaint ;  but  in  all  cases  in  which  a  summons  and  ^^t.    ° 
plaint  shall  be  signed  by  counsel,  and  in  which  it  shall  appear  to 

the  taxing  officer  that  same  should  have  been  settled  by  counsel, 
he  shall  allow  such  fee  to  counsel,  not  being  less  than  ten  shil- 
lings and  sixpence,  as  from  the  length  or  difficulty  of  the  sum- 
mons and  plaint,  or  the  nature  of  the  case,  he  shall  think  just. 

33.  All  pleadings  subsequent  to  summons  and  plaint  shall  be  ^^jj*8^  fc 
signed  by  counsel ;  and  the  taxing  officer  shall  at  his  discretion  JJJ  piXt  to 
allow,  ou  taxation,  as  against  the  party,  such  fee  to  counsel,  not  be  signed  by 
being  less  than  one  guinea,  for  advising  and  preparing  such  CounaeL 
pleading,  as  from  the  length  or  difficulty  thereof,  or  from  the 

nature  of  the  case,  he  may  consider  just. 

When  the  Defendant  appears  in  person  the  defence  need  not  be  signed 
by  counsel  (Flood  v.  Oldwright,  1  Ir.  Jur.  N.  S.  10).  In  other  cases  if 
not  so  signed  it  will  be  set  aside  (Byrne  v.  Little,  7  Ir.  Jur.  O.  S.  232). 

34.  All  writs  of  summons  and  plaint,  appearances  and  de-  Engross- 
f  ences,  particulars  of  demand  and  set-off,  and  subsequent  plead-  JJJJJjjjjL 
ings,  abstracts  of  issues,  bills  of  exceptions,  writs  of  inquiry,  ^ 
revivor  and  scire  facias,  handed  by  the  attorneys  to  the  officer, 

shall  be  legibly  engrossed  or  printed  on  parchment  fifteen  inches 
square,  bookwise,  and  shall  contain  thirty-six  lines,  or  there- 
abouts, on  each  page,  leaving  a  margin  on  the  left  hand  side  of 
the  front,  and  on  the  right  hand  side  of  the  reverse,  of  at  least 
two  inches  ;  and  each  cause  of  action  in  a  summons  and  plaint, 
and  each  further  plea  of  a  defendant,  shall  be  commenced  in  a 
new  paragraph. 

See  ante,  p.  6. 

35.  When  judgments  shall  be  marked  upon  pleadings  filed  be-  New  en- 
fore  the  12th  of  June,  1850,  which  are  not  engrossed  on  parch*  Spieatogs 
ment  of  proper  dimensions,  so  that  same  cannot  be  bound  in  the  already  filed. 
manner  prescribed  by  the  Act  13  Vic  cap.  18,  a  new  engrossment 

of  the  same  in  proper  form  shall  be  prepared  by  the  officer,  and 
substituted  on  the  judgment  file  in  lieu  of  such  original  plead- 
ings ;  the  expenses  thereof  to  be  paid  as  part  of  the  incidental 
expenses  of  the  offices,  pursuant  to  the  13  Vic.  c.  18,  s.  45. 
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Rale  to  file  36.  When  a  defendant  shall  be  in  actual  custody  of  the  sheriff, 
summons      and  a  summons  and  plaint  shall  not  have  been  served,  or  if  served 

SSnst^e-    8na**  not  nave  ^)een  "^  *n  (*ue  tune,  the  defendant  may  at  any 
fendant  in     time  within  twenty  days  from  the  day  of  his  arrest,  or  where  the 
custody.       defendant  shall  be  in  actual  custody  of  the  marshal,  he  may  at 
any  time,  on  affidavit  that  he  is  in  custody,  and  has  not  applied 
for  his  discharge  under  the  Insolvent  Debtors'  Act,  obtain  a 
side-bar  rule  that  the  plaintiff  shall  file  a  summons  and  plaint 
against  him  within  four  days,  or  that  he  shall  be  discharged ; 
and  in  case  no  summons  and  plaint  shall  be.filed  within  the  time 
limited,  on  an  affidavit  of  the  service  of  the  rule,  and  a  certi- 
ficate of  no  summons  and  plaint  filed,  the  defendant  shall  be 
entitled  to  an  absolute  rule  for  his  discharge. 
Sscha^of      37-  ^ter  tne  expiration  of  six  months  from  the  service  of  the 
Defendant    summoos  and  plaint,  or  the  arrest  of  defendant,  whichever  may 
in  custody,    fogt  take  place,  unless  the  plaintiff  shall  have  filed  the  summons 
and  plaint,  or  a  copy  thereof,  the  defendant,  if  in  actual  custody, 
on  an  affidavit  thereof,  and  a  certificate  of  no  summons  and  plaint 
filed,  may  obtain  an  absolute  side-bar  rule  for  his  discharge  at 
the  plaintiff's  suit. 
£suwi!<>rart      38'  Wnere  a  c*1186  8na11  t>e  removed  by  certiorari,  the  plaintiff 
plaintiff  to    shall  be  deemed  out  of  Court,  unless  he  shall  file  a  writ  of  sum- 
fliesum-       mons  and  plaint  within  six  months  from  the  return  of  the 
mons  and       ^^ai^m^^ 
plaint  in  six  Certiorari. 
months. 

Time  for  39.  The  time  for  filing  a  summpns  and  plaint  shall  not  in  any 

mons  and      caae  ^  steaded,  unless  oy  motion  for  that  purpose. 

plaint  not  to  e 

be  extended  °**  «»"*>  P«  35* 

but  by 

motion. 

Amendment  4°*  No  amendment  whatever  of  any  writ  or  pleading  shall  be 
of  writ  or  allowed,  except  by  consent  or  order  of  the  Court  on  motion, 
pteading  to  unie8a  authorised  by  the  Common  Law  Procedure  Amendment 
motion.        Act  (Ireland),  1853,  sections  87  and  89. 


See  sect.  231,  G.  L.  P.  Act,  1853. 


When  new        41.  Whenever  a  plaintiff  shall  amend  the  writ  of  summons 
Same^ded,  an<^  pi*"***  after  notice  by  the  defendant,  or  a  plea  in  abatement 
consent  to     by  reason  of  a  non-joinder,  by  virtue  of  the  Common  Law  Pro- 
a'fiLT.^  cedure  Amendment  Act  (Ireland)  1853,  sec.  87,  he  shall  file  a 
1853,  r.  il     consent  in  writing  of  the  party  or  parties  whose  name  or  names 
is  or  are  to  be  added,  together  with  an  affidavit  of  the  handwrit- 
ing, and  give  notice  thereof  to  the  defendant,  unless  the  filing  of 
such  consent  be  dispensed  with  by  order  of  the  Court  or  a  judge. 

See  cmte,  pp.  92,  94. 
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42.  Where  the  plaintiff  (to  avoid  the  expense  of  a  defence  of  When  credit 
payment  or  set-off;  shall  have  given  credit  in  the  particulars  of  Jilnti/for 
nis  demand  for,  any  sum  or  sums  of  money  therein  admitted  to  set-off,  it 
have  been  paid  to  the  plaintiff,  or  which  the  plaintiff  admits  the  J^JJ*  to 
defendant  is  entitled  to  set-off,  it  shall  not  be  necessary  for  the  r.  g.,  pi.  t. 
defendant  to  plead  the  payment  or  set-off  of  such  sum  or  sums  TMi8tt,r.i*. 
of  monev. 

But  this  rule  is  not  to  apply  to  cases  where  the  plaintiff,  after 
stating  the  amount  of  his  demand,  states  that  he  seeks  to  recover 
a  certain  balance,  without  giving  credit  for  any  particular  sum 
or  sums,  or  to  cases  of  set-off  where  the  plaintiff  does  not  state 
the  particulars  of  such  set-off. 

See  ante,  p.  10. 

43.  Where  a  defendant  shall  rely  upon  a  judgment  recovered  Defence  of 
in  another  Court,  by  way  of  defence,  he  shall,  at  the  foot  of  such  {j^JJJJJJf. 
defence,  state  the  date  of  such  judgment;  and  if  such  iudg-  r.g.,h.t., 
ment  shall  be  in  a  Court  of  Record,  the  number  of  the  roll  on  1858,  r.  10. 
which  such  judgment  is  entered,  if  any  ;  and  in  default  of  such 
statement,  the  plaintiff  shall  be  at  liberty  to  sign  judgment  as 

for  want  of  a  defence ;  and  in  case  such  statement  shall  be  falsely 
made  by  the  defendant,  the  plaintiff  may  apply  to  the  Court  by 
motion,  on  notice,  for  liberty  to  make  judgment,  on  a  certificate 
from  the  proper  officer  or  person  having  the  custody  of  the  records 
or  proceedings  of  the  Court  where  such  judgment  is  alleged  to 
have  been  recovered,  that  there  is  no  such  record  or  entry  of  a 
judgment  as  stated  in  the  pleading. 

See  McKema  v.  Burke,  5  Ir.  C.  L.  R.  1 10. 

44.  The  affidavit  to  verify  a  dilatory  pleading,  pursuant  to  the  Affidavit  to 
statute  6  Anne,  c.  10,  s.  11,  shall  be  annexed  to  such  pleading,  Sfypj^ 
and  entitled  in  the  cause.  tag. 

See  ante,  p.  93. 

45.  If  either  party,  without  a  rule  for  that  purpose,  plead  and  ^^fa  °* 
demur,  or  reply  and  demur,  or  plead  or  reply  several  matters  pleading 
for  the  pleading  of  which  a  rule  is  required  by  the  Common  Law  1with0?td^ 
Procedure  Amendment  Act  (Ireland)  1853,  the  opposite  party  iSSt  Jiy  be 
may  mark  judgment  without  motion.  marked. 

See  ante,  p.  56. 

46.  A  defendant  shall  not  be  at  liberty,  without  the  consent  of  JiSonnot 
the  plaintiff,  to  file  a  confession  of  action,  or  consent  for  judg-  to  contain  a 
ment,  containing  any  stay  of  execution,  or  specifying  a  sum  for  J^y.  *">., 
debt  or  damages,  less  than  that  claimed  by  the  plaintiff,  or  with  J^t.00*0011 
a  blank  for  debt  or  damages. 
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^atu  *  W'  ^°n^es8^ons  °f  action  and  consents  for  judgment  may  be 

nofneoot      fital  without  the  signature  of  counsel  thereto. 

sary. 

Judgment  on  48.  On  the  filing  of  any  confession,  consent  for  judgment,  or 
and'pieaof  P^*  ^P^6  administravit,  or  plene  administravit  prceter,  the 
pieneadminir  plaintiff  may  enter  a  rule  for  the  proper  judgment,  and  mark 
stravit.  judgment  thereon. 

Plea  of  ten-       49.  In  case  money  be  lodged  in  Court  upon  a  plea  of  tender, 

ceptan^b     a      tne  Pontiff  sna^  b®  ^willing  to  accept  the  same  in  full  satia- 

piaintifl ;  J   faction  oi  the  demand  with  respect  to  which  the  tender  has  been 

defendant  to  pleaded,  the  defendant  shall  fee  entitled  to  his  costs  of  suit,  so 

costs  of  suit.  ***  **  rentes  to  8ucn  demand,  the  same  to  be  deducted  from  the 

'  amount  of  such  lodgment,  and  the  plaintiff  shall  only  be  entitled 

to  draw  the  balance  ;  and  if  the  sum  so  lodged  be  insufficient  to 

answer  the  defendant's  costs,  the  defendant  shall  be  entitled  to 

an  order  for  the  payment  of  the  balance  thereof. 

See  sect.  76,  0.  L.  P.  Act,  1853,  whence  it  would  seem  to  appear  that 
a  plaintiff  may  in  all  cases  draw  money  lodged  under  a  defence  of  ten- 
der before  verdict  or  judgment  for  defendant,  or  peremptory  order  for 
payment  of  costs  for  not  proceeding  to  trial.  In  practice,  however,  a 
plaintiff  will  not  be  allowed  to  draw  the  money  without  paying  the  de- 
fendant his  costs. 


Demurrer         50.  When  a  demurrer  shall  have  been  filed,  the  party  filing 
books  for  the  the  demurrer  shall,  within  six  days  thereafter,  make  up  the  pa- 
see^G.  H.  P61*  bo°ks  for  the  judges,  and  deposit  the  same  in  the  office  of  the 
T.,1858,''    "  Clerk  of  the  Rules,  where  they  shall  remain  two  days  for  the 
rr.  14-ie.       examination  of  the  opposite  party ;  on  the  expiration  of  which 
period  they  shall  be  delivered  to  the  judges  by  the  Clerk  of  the 
Bules,  and  the  case  set  down  by  eitner  party  for  argument  by 
side-bar  rule.     And  if  the  books  be  not  made  up  and  lodged 
within  the  specified  time  as  aforesaid,  by  the  party  filing  the  de- 
murrer, the  demurrer  shall  be  considered  as  set  aside,  and  the 
opposite  party  shall  be  at  liberty  to  proceed  as  if  no  such  demur- 
rer had  been  filed ;  and  if  there  shall  be  a  demurrer  on  the  part 
both  of  plaintiff  and  defendant,  the  plaintiff  shall  be  considered 
as  the  party  bound  to  make  up  the  books  within  the  meaning  of 
this  rule  ;  and  in  case  he  shall  fail  so  to.dO,  his  demurrer  shall 
be  considered  as  set  aside,  and  the  demurrer  of  the  defendant 
allowed.    And  the  costs  of  such  books  shall,  in  all  cases,  follow 
the  judgment  on  demurrer. 

See  ante,  pp.  75-80. 

Lodging  the  If  the  party  demurring  fails  to  lodge  the  demurrer  book  within  six 
demurrer  days,  the  demurrer  is  to  be  considered  as  set  aside.  Under  Buch  circum- 
books.  stances  the  party  demurring  should  not  refile  the  demurrer  without  the 


Digitized  byLjOCK?lC 


General  Orders,  1854. 

leave  of  the  Court  (Slevin  v.  Manders,  Ir.  "R.  2  C.  L.  305).  Neither 
should  he  lodge  the  demurrer  books,  but  in  a  proper  case  he  may  apply 
to  the  Court  for  leave  to  refile  the  demurrer  (Gregory  v.  Levins,  2  Ir.  L. 
T.  23). 


51.  All  paper  books  for  the  Judges  on  demurrer  shall  be  Joiner' 
fairly  written  upon  post  paper,  bookwise,  -with  a  margin  of  two  ^  Vmade 
inches,  and  shall  contain  only  such  parts  of  the  pleadings  as  up. 
relate  to  the  subject-matters  to  be  argued,  with  the  names  of  t^^' h' 
the  counsel  and  attorney  on  both  sides,  (and  also  a  specification  rr?i6-i7. 
of  the  grounds  of  demurrer),  and  shall  be  noted  in  the  margin, 
and  contain  an  index  denoting  the  page  at  which  each  pleading 
may  be  found. 


SECUBITY  FOR  COSTS. 

52.  Where  a  defendant  served  with  a  summons  and  plaint  Preliminary 
shall  require  security  for  costs  from  the  plaintiff,  he  shall  be  at  notice  for  se- 
liberty  to  apply  by  notice  to  the  plaintiff  for  such  security ;  and  costs,  and 
in  case  the  plaintiff  shall  not,  within  twenty-four  hours  after  when  appii- 
service  thereof,  undertake  by  notice  to  comply  therewith,  the  made?  to  ** 
defendant  shall  be  at  liberty  to  apply  to  the  Court  or  a  judge  SeeR.G.,H. 
for  such  security  by  motion  on  notice,  grounded  upon  affidavit ;  T '^J853' 
and  every  such  application  shall  be  made  before  defence  filed, 

unless  the  Court  shall  under  special  circumstances  think  fit  to 
make  such  order  after  defence  filed. 

See  ante,  p.  50. 

53.  Where  a  plaintiff  shall  have  been  ordered  to  give  security  0rdeItfou 
for  costs,  he  may  comply  therewith,  either  by  entering  into  a  re-  complied  °W 
cognizance  by  two  securities  in  an  amouut  to  be  measured  by  the  with, 
officer,  or  by  Iddgirig  in  court  the  amount  so  measured  in  lieu  of 

such  security  ;  and  a  side-bar  rule  to  lodge  the  amount  may  be 
entered  as  of  course. 

54.  The  service  of  any  notice  relative  to  the  giving  security  for  Time  for 
costs  shall  not  operate'as  a  stay  of  proceedings  ;  but  in  case  the  Jf^.11*8 
party  shall  comply  with  the  preliminary  notice  to  give  security 

for  costs,  or  the  court  or  a  judge  shall  make  an  order  for  such 
security,  the  defendant  shall  have  the  same  time  for  filing  his 
defence  after  such  security  shall  have  been  given,  as  he  had  at  the 
time  of  the  service  of  such  preliminary  notice ;  the  time  allowed 
to  be  in  no  case  less  than  twenty-four  hours. 

See  ante,  p.  103. 
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BILL  OF  PARTICULARS. 

Particulars  55.  A  copy  of  the  particulars  of  plaintiff's  demand,  and  of 
^toabSt  defendant'8  set-off  (if  any),  shall  be  annexed  by  the  attorney  to 
for  Nisi  tn©  abstract  for  Nisi  Priiu,  at  the  time  of  lodging  the  same  with 
the  judge's  registrar. 


Prim. 


COPY  OF  DOCUMENTS. 

Rule  for  56.  If  any  party,  having  required  a  copy  of  any  deed  or  docu- 

fur^iahLd?Py  ment>  8na11  not  P1^  for  toe  same  on  the  tender  thereof,  the  oppo- 
site party  may  enter  a  side-bar  rule  to  lodge  such  copy  with  the 
Master,  and  for  the  costs  of  such  copy  and  rule. 

5  7.  When  any  party  shall  have  served  a  notice,  requiring  a  copy 
of  anv  deed  or  document,  he  shall  have  the  same  time  for  filing 
his  pleading  after  compliance  with  such  notices  as  he  had  at  the 
time  of  service  thereof,  such  time  to  be  in  no  case  less  than  twenty- 
four  hours. 

See  ante,  p.  64. 


Time  for 
pleading 
after  copy 
furnished. 


Notice  for 
the  adrnis- 
Kion  of  docu- 
ments. 
K.  G.,  H.  T., 
18W,  r.  '2V. 


58.  The  form  of  notice  to  admit  documents  referred  to  in  the 
Common  Law  Procedure  Amendment  Act  (Ireland)  1853,  section 
1 18,  may  be  as  follows  : 


IntheQB.,C.P.,)  ±  B 
or  Exchequer.      > 


C.  D. 


Take  notice  that  thefjyJJJJ^JJin  this  cause  proposes  to  adduce 
in  evidence  the  several  documents  hereunder  specified,  and  that 
the  same  maybe  inspected  bythel^gJ^JJ^jhis  attorney  or  agent, 
at  on  between  the  hours  of  andthe{Dp5£g5jrfc} 

is  hereby  required,  within  forty-eight  hours  from  the  last-men- 
tioned hour,  to  admit  that  such  of  the  said  documents  as  are 
specified  to  be  originals  were  respectively  written,  signed,  or 
executed  as  they  purport  respectively  to  have  been  ;  that  such 
as  are  specified  as  copies  are  true  copies  ;  and  such  documents 
as  are  stated  to  have  been  served,  sent,  or  delivered,  were  so 
served,  sent,  or  delivered  respectively  ;  saving  all  just  exceptions 
to  the  admissibility  of  all  such  documents  as  evidence  in  this  cause. 

Dated,  &c. 

To  E.  F.,  Attorney  G.  A.,  Attorney 


for{ 


Defendant. 
Plaintiff. 


for{ 


Plaintiff. 
Defendant. 
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[Here  describe  the  documents,  the  manner  of  doing  which  may 
be  as  follows  ]  ; — 


ORIGINALS. 


Description  of  the  Document*. 


Deed  of  covenant  between  A.  B.  and  C.  D.. 

first  part ;  and  E.  F.,  second  part 
Indenture  of  lease  from  A.  B.  to  C.  D. 
Indenture  of  release  between  A.  B.,  C.  D. 

first  part,  etc.  

Letter— Defendant  to  Plaintiff 

Policy    of    Insurance    on    goods    by    ship 

"  Isabella,"   on   voyage  from   Oporto   to 

Dublin  

Memorandum  of  agreement  between  C.  D., 

captain  of  the  said  ship,  and  E.  F. 
Bill  of  exchange  f or  £100  at  three  months,  I 

drawn  by  A.  B.  on  and  accepted  by  C.  D.,  ^ 

endorsed  by  E.  F.  and  G.  H ) 


3 


ist  January,  1848. 
ist  February,  1848. 
2nd  February,  1848. 
1st  March,  1848. 

3rd  December,  1847, 
ist  January,  1848. 
ist  May,  1849. 


Description  of  Documents. 


Register  of  baptism 
of  A .  B.  in  the  pa- 
rish of 

Letter— Plaintiff  to  > 
Defendant         ...  { 

Notice  to  produce  j 
papers \ 

Record  of  a  Judg-~] 
ment  of  the  Court 
of  Queen's  Bench 
in  an  action,  /.  S. 
v.  /.  N.  ...  J 

Letters  Patent  of  > 
King  Charles  n.  > 
in  the  Rolls  office  ) 


Dates. 


ist  January,  1808. 

ist  February,  1848. 
ist  March,  1848. 


Trinity  Term,    10th 
Vic. 


ist  January,  1680. 


Original  or  Duplicate 
served,  sent,  or  delivered, 
when,  how,  and  by  whom. 


Sent  byGeneral  Post, 
February  2,  1848. 

Served  March  2, 1848, 
on  Defendant's  At- 
torney, by  E.  F.  of 


See  ante,  p.  131. 
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When  to  be 
tested  and 
returnable. 

Notice  of 
speeding, 
what  to 
state. 


Form  of 
notice. 

Order  for 
special  jury. 


WRIT  OF  INQUIRY. 

59.  Every  writ  of  inquiry  shall  be  tested  of  the  day  it  ac- 
tually issues,  and  may  be  made  returnable  at  any  time  within 
three  months  from  the  day  of  issuing  the  same. 

60.  Notice  of  speeding  an  inquiry  before  the  sheriff  or  master 
shall  state  that  the  inquiry  will  be  had  at  a  certain  place,  and  on 
a  certain  day,  and  between  certain  hours  specified  therein  ;  but 
in  case  the  sheriff  or  master  shall  be  unable  to  proceed  there- 
upon in  consequence  of  other  business,  he  shall  be  at  liberty  to 
adjourn  the  same  from  day  to  day  until  same  can  be  heard  ;  and 
in  cases  where  either  party  shall  have  counsel  to  attend  on  such 
inquiry,  notice  thereof  shall  be  given  in  writing  to  the  opposite 
party  two  days  before  the  time  fixed  for  proceeding  witn  such 
inquiry.   • 

61.  Notice  of  speeding  an  inquiry  before  a  Judge,  shall  be  in 
the  same  form,  mutatis  mutandis,  as  notice  of  trial  at  NisiPrius. 

62.  In  case  it  shall  appear  to  the  Court,  on  the  application  of 
either  plaintiff  or  defendant  by  motion  on  notice,  that  it  would 
be  proper  that  the  trial  of  any  inquiry,  whether  before  a  Judge 
or  the  sheriff,  should  be  by  a  special  jury,  an  order  shall  be 
made  accordingly,  in  which  such  provision  shall  be  made  as  to 
costs  or  otherwise  as  the  Court  may  think  fit,  and  such  jury  shall 
be  empanelled^  in  the  same  manner  as  special  juries  at  Nisi 
Prius  trials. 

See  ante,  p.  106. 


Execution 
not  stayed 
unless  notice 
of  motion 
given. 


If  notice  of 
motion  be 
given,  plain- 
tiff shall  not 
proceed  for 
six  days. 


63.  Where  a  Sheriff  or  other  officer  shall  upon  the  speeding  of 
a  writ  of  inquiry,  give  a  certificate  under  the  100th  section  of 
the  Common  Law  Procedure  Amendment  Act  (Ireland),  1853, 
the  plaintiff  shall  be  at  liberty  to  proceed  as  if  no  such  certificate 
had  been  ^iven,  unless  the  defendant  shall,  within  ten  days  after 
the  speeding  of  the  inquiry,  serve  notice  of  motion  to  set  aside 
the  inquisition. 

64.  Where  the  sheriff  or  other  officer  shall  refuse  to  grant  a 
certificate  under  the  100th  section  of  the  Common  Law  Proce- 
dure Amendment  Act  (Ireland),  1853,  if  the  party  whose  appli- 
cation for  such  certificate  shall  be  refused,  shall  thereupon  give 
to  the  opposite  party  notice  of  his  intention  to  apply  to  a  Judge 
for  an  order  under  the  said  section,  the  opposite  party  shall  not  be 
at  liberty  to  proceed  under  the  said  section  until  the  expiration  of 
six  days  after  the  day  of  the  finding ;  but  unless  the  party  so  ex- 
pressing his  intention  shall  within  the  said  six  days  serve  notice  of 
such  motion,  specifying  the  grounds  of  the  application,  the  oppo- 
site party  may  then  proceed  to  judgment  and  execution,  as  au- 
thorized by  the  said  section. 
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65.  In  all  writs  of  inquiry  or  references  before  the  Master  of  J^JJ^. 
the  Court,  either  party  may  call  on  the  other  party,  by  notice,  to  ment8  before 
admit  documents,  in  the  manner  provided  by,  and  subject  to,  the  Master, 
provisions  of  the  Common  Law  Procedure  Amendment  Act  (Ire- 
land), 1853,  and  the  58th  rule ;  and  in  case  of  the  refusal  or  neg- 
lect to  admit  after  such  notice  given,  the  costs  of  proving  the 
document  shall  be  paid  by  the  party  so  neglecting  or  refusing, 
whatever  the  result  of  the  cause  may  be,  unless  at  the  inquisition, 
or  on  the  reference,  the  presiding  officer  or  Master  shall  certify 
that  the  refusal  to  admit  was  reasonable ;  and  no  costs  of  proving 
any  document  shall  be  allowed  unless  such  notice  be  given,  ex- 
cept in  cases  where  the  omission  to  give  the  notice  is,  in  the 
opinion  of  the  Taxing  Officer,  a  saving  of  expense. 


DISCONTINUANCE. 

66.  At  any  time  before  verdict  found,  or  demurrer  argued,  or  Rnietodis- 
writ  of  inquiry  executed,  the  plaintiff  may  obtain  a  side-bar  ^n1*"106, 
rule  as  of  course,  for  liberty  to  discontinue,  on  paying  the  de- 
v  fendant  his  costs  in  the  cause  when  taxed. 

The  plaintiff  may  discontinue  the  action  as  of  course  upon  the  payment  Discontluu- 
of  costs  at  any  time  before  the  several  times  specified  in  4he  order.    As  ance' 
to  discontinuing  without  payment  of  costs  see  Irvrin  v.  Thompson,  Cr.  & 
Dix.  Ab.  Not.  Cas.  422 ;  Gray  v.  Cox,  2  Dowl.  220 ;   Ford  v.  Stock, 
1  Dowl.  N.  S.  763.    When  the  plaintiff  discontinues,  the  defendant  is  en- 
titled to  costs  although  the  plaint  was  never  filed  (Moylan  v.  Healy,  8 
Ir.  C.  L.  R.  Ap.52) ;  and  until  the  costs  are  paid  the  action  still  remains  * 
pending  so  that  the  plaintiff  cannot  commence  anew  action  {Clifton  v.  I 
Boidger,  6  Ir.  Jur.  N.  S.  102  ;  Pearn  v.  The  Commissioners  of  Drainage,  * 
5  Ir.  Jur.  0.  S.  250).    So  also  until  the  costs  are  paid  the  plaintiff  may 
be  compelled  to  proceed  as  usual  (Beetonv.  Japp,  15  M.  &  W.  149) ;  and 
where  the  plaintiff  instead  of  paying  costs  went  on  and  obtained  a  ver- 
dict! the  verdict  was  upheld  (Edgington  v.  Prcudman,  1  DowL  152) ;  and 
c.f  {Stokes  v.  Woodeson,  7  T.  R.  6). 

Where  after  a  rule  to  discontinue  had  been  entered  the  defendant's 
costs  were  furnished  but  not  taxed,  the  Court  gave  liberty  to  the  plaintiff 
to  proceed  in  another  action  for  the  same  cause  on  lodging  in  Court  the 
amount  of  costs  claimed  by  the  defendant  {Bredin  v.  Corcoran*  12  Ir. 
C.  L.  R.  Ap.  9)  ;  and  if  the  defendant  makes  default  in  furnishing  his 
costs  the  plaintiff  may  apply  to  the  Court  for  the  purpose  of  compelling 
him  to  furnish  them. 

The  defendant  may  register  a  rule  to  discontinue  without  specifying 
the  amount  of  costs  which  may  be  added  to  the  rule  when  taxed  and  as- 
certained {TUly  v.  Fletcher,  7  Ir.  C.  L.  R.  3). 
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NUL  TIEL  RECORD. 


Points  in 
support  of, 
&c.,tobe 
famished. 


67.  With  every  pleading  of  Nvl  Tiel  Record,  the  party  filing 
such  pleading  shall  furnish  a  statement  signed  by  counsel  of  the 
points  on  which  he  intends  to  rely  in  support  of  such  pleading, 
and  shall  furnish  a  copy  of  the  same,  together  with  copies  of  the 
pleadings,  to  the  Clerk  of  the  Rules  on  the  day  before  the  day 
fixed  by  the  rule  for  inspecting  the  record. 

Nvl  Tiel  Record  cannot  be  pleaded  to  an  action  upon  a  colonial  judg- 
ment {Chapman  v.  SJierrie,  Ir.  R.  5  C.  L.  36). 

As  to  what  will  amount  to  a  variance  upon  a  plea  of  Ntd  Tiel  Record 
Bee  Gordon  v.  Hcueard,  9  Ir.  C.  L.  R.  195. 


Rule  to  in- 
spect Re- 
cord. 


Proper 
officer  to 
attend  with 
record. 


68.  Where  Nvl  Tiel  Record  shall  have  been  pleaded,  either 
party  may,  as  of  course,  enter  a  rule  that  a  certain  day,  to  be 
therein  named,  be  appointed  for  inspecting  the  record  stated 
in  the  pleadings. 

69.  On  production  of  the  rule  for  inspecting  the  record  to  the 
officer  of  any  of  the  said  courts  in  whose  custody  the  record 
may  be,  such  officer  shall  attend  with  the  original  record  at  the 
sitting  of  the  Court  on  the  day  fixed  for  the  inspection  of  the 


EVIDENCE. 

riesei&?Bto"  70.  All  interrogatories  and  cross-interrogatories  for  the  ex- 
be  signed  by  amination  of  witnesses  shall  be  prepared  and  signed  by  Counsel, 
counsel.        and  the  Taxing  Officer  shall  be  at  liberty  to  allow  a  fee  to  him 

for  preparing  the  same. 

71.  Any  number  of  names  of  witnesses  may  be  inserted  in  any 

writ  of  Subpoena. 


Number  of 
witnesses' 
names  in 
subpoena. 

Officer's  sig- 
nature to 
rule,  &c., 
need  not  be 
proved. 


Public  re- 
cords not  to 
be  produced 
without 
special 
order. 


72.  Every  rule  or  order,  and  every  attested  copy  issued  from 
any  of  the  said  Courts,  and  purporting  to  be  signed  by  the  proper 
officer,  shall  be  received  in  evidence  upon  the  trial  of  any  issue, 
without  proof  of  such  signature,  or  of  the  attestation  or  com- 
parison tnereof. 

73.  No  writ  of  Subpoena  shall  issue  for  the  production  of  any 
record  in  the  custody  of  the  Paymaster  of  Civil  Services  or  other 
officer  of  her  Majesty  without  an  order  of  the  Court  on  motion, 
of  which  notice  shall  be  given  to  the  Crown  Solicitor  of  the  dis- 
trict wherein  such  record  is  deposited  ;  and  such  officer  having 
the  custody  of  any  such  record  shall  not  be  obliged  to  remove 
the  same  under  such  writ  from  the  depository  where  same  is 
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placed,  without  such  order,  to  be  served  upon  him  with  the  writ 
of  Subpcena  Duces  Tecum. 

ABSTRACT.  FOR  NISI  PRIUS. 

74.  In  case  it  shall  become  necessary  to  settle  the  issues  and  ^^nfc 
abstract  for  Nisi  Prius  before  a  Judge,  the  attorney  for  the  party  before  ? 
requiring  a  summons  shall  lodge  with  the  Clerk  of  the  Rules  of  judge, 
the  Court  a  correct  copy  of  the  draft  abstract  of  the  pleadings, 
and  of  the  issues  proposed,  as  theretofore  furnished ;  and  the 
Clerk  of  the  Rules  shall  thereupon  issue  a  summons  for  such 
time  and  place  as  the  Judge  shall  approve. 

See  ante,  p.  109. 


75.  No  case,  whether  an  action  be  now  pending,  or  otherwise,  ftetract* 
shall  be  entered  in  the  list  of  abstracts  for  trial  at  Nisi  Prius  prfiuf4hen 
in  Dublin,  unless  a  docket  shall  be  lodged  with  the  Registrar  to  be  lodged, 
four  clear  days  before  the  day  for  which  notice  of  trial  shall  have 

been  served,  stating  the  names  of  the  parties  in  full ;  in  what 
capacity  they  sue  and.  are  sued ;  the  general  nature  of  the  cause 
or  causes  of  action  and  of  the  defence  and  other  pleadings,  and 
the  names  of  the  attorneys  of  the  respective  parties ;  and  all 
abstracts  for  trial  shall  be  sealed  and  lodged  with  the  Registrar 
the  day  before  the  same  shall  be  called  on ;  and  in  all  cases  where 
such  abstract  shall  have  been  lodged  with  the  Registrar,  and  a 
confession  of  action  or  consent  for  judgment  shall  subsequently 
be  given,  the  plaintiffs  attorney  shall  immediately  give  notice 
to  the  Registrar  that  such  cause  will  not  proceed  to  trial. 

76.  No  Civil  Bill  Appeal,  Registry  Appeal,  or  other  Appeal,  Appeals, 
shall  be  entered  in  the  list,  unless  an  abstract  shall  have  been  SE^0 ** 
lodged  with  the  Registrar  two  clear  days  before  the  day  for  °^^' 
which  notice  of  hearing  shall  have  been  given,  stating  the  names 

of  the  parties  in  full,  tneir  respective  attorneys,  the  nature  and 
particulars  of  the  decree  or  dismiss  or  order  appealed  from,  and 
the  Court  from  which  the  appeal  is  brought. 

TRIAL  AT  BAR. 

77.  In  order  to  obtain  a  trial  at  bar,  an  application  shall  be  Trial  at  bar, 
made  to  the  Court  by  motion  or  notice,  grounded  on  affidavit ;  J^JLd5" 
and  the  order  for  a  trial  at  bar  shall  state  the  day  on  which  the 

trial  shall  commence. 

78.  The  application  for  a  trial  at  bar  mav  be  made  at  any  ^g^to  be" 
time  in  term,  and  in  any  term  ;  and  it  shall  not  be  necessary  made. 

to  lodge  any  sum  of  money  with  the  officer  to  defray  the  expenses 
of  the  jury,  or  for  any  other  purpose. 

2* 
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Proceedings 
on  excep- 
tions. 


Books  for 
argument. 


Motion  for 
new  trinl, 
&c,  to  be 
on  notice. 


79.  When  a  party  shall  have  taken  exceptions  upon  any  trial 
at  bar,  he  shall,  at  the  expiration  of  two  days  from  the  fur- 
nishing of  the  draft,  whether  the  same  shall  have  been  returned 
or  not,  serve  notice  of  motion  to  settle  and  sign  the  same  before 
the  Court,  whereupon  same  shall  be  settled  and  signed  by  the 
Judges ;  and  within  two  days  after  the  settling  and  signing  of 
the  bill  of  exceptions,  the  party  taking  the  same  shall  proceed 
to  allege  error,  pursuant  to  the  1 70th  section  of  the  Common 
Law  Procedure  Amendment  Act  (Ireland)  1853. 

80.  In  the  Court  of  Exchequer  Chamber,  the  mode  of  pro- 
ceeding as  to  preparing  the  books  and  setting  down  the  case  for 
argument,  shall  be  the  same  as  directed  by  the  50th  Rule  with 
reference  to  demurrers. 

81.  Every  motion  for  a  new  trial,  or  to  set  aside  a  verdict  or 
non-suit  on  a  point  saved,  or  on  any  other  ground,  after  a  trial 
at  bar,  shall  be  by  motion  on  notice,  which  notice  shall  be 
served  within  the  first  four  days  of  the  term  next  after  such 
trial. 


Sheriffs  to 
keep  panel 
of  special 
inrors  for 
inspection. 


Notice  of 
trial  when 
demurrer 
filed. 

Bill  of  exoep- 
tioiiB,  when 
to  be  fur- 
nished. 


TRIAL  AT  NISI  PRIUS. 

82.  Sheriffs  shall,  seven  days  before  the  commission  day,  or 
first  day  of  the  Nisi  Prius  sitting  after  term,  make  and  keep  at 
their  offices,  for  inspection,  a  printed  copy  of  the  panel  of  the 
special  jurymen  to  try  special  jury  causes  at  the  assizes  or  after- 
sittings,  as  directed  by  the  Common  Law  Procedure  Amendment 
Act  (Ireland)  1853  ;  but  such  special  jury  need  not  be  summoned, 
except  notice  be  given,  as  provided  for  by  the  115th  section  of 
the  said  Act. 

83.  Where  a  demurrer  shall  have  been  filed  after  notice  of 
trial  served,  such  notice  shall  be  deemed  to  be  a  notice  as  well  to 
try  the  issue  in  fact,  as  to  inquire  of  the  damages  to  be  assessed 
on  the  demurrer. 

84.  When  any  party  shall  have  taken  exceptions  at  a  trial,  he 
shall,  ten  days  before  the  next  succeeding  term,  if  the  trial  shall 
have  been  had  at  the  assizes,  or  in  the  sittings  after  term,  or 
two  days  after  tjie  trial,  if  in  term,  or  in  the  sittings  after  Eas- 
ter Term,  furnish  a  draft  of  the  bill  of  exceptions  to  the  opposite 
party,  with  a  notice  calling  on  him  to  return  the  same  in  four 
days,  settled  on  his  behalf. 

In  computing  the  period  of  ten  days  prescribed  by  the  above  order  the 
holidays  mentioned  in  the  232nd*sect.  of  the  G.  L.  P.  Act  1852,  must  be 
excluded  (White v.  TyrrtU,  5  Ir.  C.  L.  R.278  ;  Hassard  v.  CavJfield,  7  Ir. 
Jut.  O.  S.  141).  The  provisions  of  the  present  order  as  to  the  time 
within  which  a  bill  of  exceptions  is  to  be  furnished  must  be  strictly  com- 
plied with  (  White  v.  Tyrrell,  all  supra).  Where  however  in  consequence 
of  special  circumstances,  as  for  instance  the  engagement  of  Counsel,  in 
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the  ordinary  business  of  assizes  it  has  not  been  possible  to  comply  with 
the  requirements  of  the  order,  the  time  may  be  extended  (BiUler  v. 
Mountgarret,  4  Ir.  C.  L.  R.  256 ;  King  v.  Pot,  1  Ir.  L.  T.  192). 

85.  On  the  expiration  of  four  days  from  the  famishing  of  such  Jj^jj*  biU 
draft,  whether  tne  same  shall  be  returned  or  not,  the  party  ex-  tions?ep" 
cepting  shall  issue  a  summons  to  settle  the  same  before  the 

Judge  who  tried  the  cause,  whereupon  the  same  shall  be  settled 
and  signed  by  such  Judge,  at  such  time  as  he  shall  think  proper ; 
and  within  two  days  thereafter  the  party  excepting  shall  file  the 
same,  and  proceed  to  make  up  the  paper  books  for  the  Judges, 
and  set  down  the  case  for  argument  in  the  same  manner  as  di- 
rected by  the  50th  rule  with  reference  to  demurrer  books. 

The  requirements  of  this  order  must  also  be  complied  with  and  the 
parties  cannot  by  their  agreement  waive  the  effect  of  laches  (Lynar  v. 
Foster,  6  Ir.  Jur.  O.  S.  241). 

When  the  party  excepting  is  guilty  of  delay  in  settling  the  bill  of  ex- 
ceptions, the  opposite  party  should  not  issue  a  summons  to  settle,  but 
should  apply  for  leave  to  serve  a  notice  on  the  exceptant  to  settle  or 
otherwise  that  judgment  will  be  marked  (Kilroy  v.  Midland  0.  W<  Ry. 
Co.  4  Ir.  C.  L.  R.  252). 

86.  All  paper  books  of  bills  of  exceptions  shall  contain  the  Books  for 
abstract  for  Nisi  Prius  and  bill  of  exceptions,  with  the  names  £KinSlfc' 
of  the  counsel  and  attorneys  on  both  sides,  and  shall  be  made  contain. 
out  in  the  same  form  and  manner  as  directed  by  the  50th  rule 

with  reference  to  demurrer  books. 

87.  The  proceedings  on  special  verdicts  and  special  cases  shall  JjJJ*  pro- 
be the  same,  mutatis  mutandis,  as  on  bills  of  exceptions.  ipedafver" 

diets  and 


88.  Every  application  to  set  aside  a  verdict  or  non-suit,  or  in  J^Si0 
arrest  of  judgment,  shall  be  made  within  the  first  four  days  of  verdict; 
the  term  next  after  the  trial,  if  had  either  in  the  sittings  after  when  to  be 
term  or  at  the  Assizes,  or  within  the  first  four  sitting  days  after  JJJ^»  G   H 
the  trial,  if  had  in  term.  t.,  ism,'' 

r.  60. 

89.  Where  any  party  shall  seek  to  set  aside  a  verdict  or  non-  Motion  to  be 
suit,  or  move  in  arrest  of  judgment,  he  shall,  in  the  first  instance,  ^^l 
apply  to  the  Court  by  motion,  without  notice. 

90.  No  application  to  set  aside  a  verdict  or  non-suit  shall  be  Motion, 
grounded  upon  affidavit,  except  in  cases  where  the  party  seeking  ^ro?J,dedbon 
to  set  the  same  aside  shall  rely  upon  surprise  or  fatality,  or  upon  affidavit, 
the  discovery  of  new  evidence ;  or  upon  the  verdict  or  non-suit  Teisif'rH* 
having  been  obtained  by  fraudulent  or  improper  practice,  or  e£       ' 
misconduct;  and  in  all  such  cases,  the  affidavit  to  be  made  shall 
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be  confined  to  the  above-mentioned  grounds  for  questioning  the 

verdict  or  non-suit,  or  some  of  them,  as  the  case  may  be  ;  and  in 

ail  other  cases  such  application  shall  be  grounded  on  a  certificate 

of  the  leading  counsel  at  the  trial,  containing  a  short  abstract  of 

the  proceedings  thereat,  and  the  grounds  on  which,  in  his  opinion, 

the  application  should  oe  rested. 

where  trial'      91.  Where  a  conditional  order  shall  have  been  granted  to  set 

Ilf^tS^  M^e  a  v61*0^0*  or  non-suit,  the  party  obtaining  the  order  shall, 

court°docu-  in  case  the  trial  was  had  before  a  judge  of  another  Court,  furnish 

mentatobe   to  the  junior  iudge  of  the  Court  making  the  order,  a  copy  of 

furnished.     mcfa  q^Jj^  ^J  ^he  documents  on  which  tne  same  was  founded, 

together  with  the  name  of  the  judge  who  tried  the  cause,  in  order 

that  a  report  of  the  trial  may  be  obtained  for  the  information  of 

the  Court. 

JUDGMENT. 
Affidavit  to       92.  An  affidavit  specifying  the  sum  actually  due,  shall  be  filed 
yntairatfcS  ^ore  "^  judgment  by  default  shall  be  marked,  under  the  96th 
defiSt1       or  97th  sections  of  the  Common  Law  Procedure  Amendment  Act 

(Ireland)  1853. 
warrant  of       93*  Every  warrant  of  attorney  to  confess  judgment  in  an  action 
attorney  to    upon  a  bond,  or  writing  obligatory  recited  therein,  or  collateral 
be  witnessed  therewith,  shall  have  an  attesting  witness  and  no  such  warrant 
attorney.       given  by  any  person  in  custody  of  a  sheriff  or  other  officer  shall 
be  of  any  force,  unless  there  be  present  some  attorney  on  behalf 
of  such  person  in  custody,  expressly  named  by  him,  and  attend- 
ing at  his  request,  to  inform  him  of  the  nature  and  effect  of  such 
warrant,  before  the  execution  thereof,  which  attorney  shall  sub- 
scribe his  name  as  a  witness  thereto,  and  declare  himself  to 
be  attorney  for  the  defendant,  and  that  he  subscribes  as  such 
attorney. 

Bonds  and  This  and  the  next  three  orders  make  provision  for  the  entering  of  judg- 
warrants.  ment  upon  bonds  and  warrants.  In  addition  to  the  requirements  of.  the 
General  Orders,  bonds  and  warrants  and  the  proceedings  thereon  are  sub- 
ject to  the  provisions  of  3  &  4  Vict.  ch.  105,  ss.  10-18  (which  see  in  part 
in.  of  the  Appendix),  and  of  sections  333-337  and  339  of  20  and  21  Vic., 
ch.  6o,  referred  to  in  the  note  to  the  96th  6.  O. 
Marking  When  a  bond  and  warrant  are  less  than  ten  years  old,  judgment  may 

judgment  on.  be  marked  in  the  office  provided  the  warrant  has  not  become  revoked  by 
the  death  of  the  parties  or  otherwise  (as  to  which  see  ittfra).  "When  the 
bond  and  warrant  are  over  ten  years  given,  an  application  for  leave  to 
mark  judgment  must  be  made  to  the  court.  The  application  is  ex  parte 
in  the  first  instance,  and  must  be  supported  by  an  affidavit  containing  the 
several  matters  mentioned  in  the  next  order.  The  warrant  must  be  pro- 
duced in  Court  when  the  application  is  made,  and  must  in  all  cases  be 
filed  when  judgment  is  entered.  If  the  bond  is  given  to  secure  the  pay- 
ment of  a  sum  of  money  in  one  sum,  execution  may  be  issued  as  soon  as 
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the  judgment  is  marked.  As  a  general  rule,  breaches  most  be  suggested 
and  damages  assessed  in  all  other  cases  before  issuing  execution.  See 
sections  145-147  of  the  C.  L.  P.  Act,  1853,  ante,  pp.  166-169. 

A  warrant  of  attorney  can  only  be  given  by  a  person  capable  of  ap-  Who  may 
pointing  an  attorney,  and  if  given  by  a  person  who  is  not  capable  of  doing  givewarrant 
so,  it  will  be  set  aside.  It  must  be  attested  by  a  witness,  and  if  given  by 
a  person  in  custody  it  must  be  attested  by  anattorney  acting  on  behalf  of 
the  person  giving  it  in  the  manner  prescribed  by  the  above  order.  See 
as  to  the  construction  of  the  order  Nolan  v.  (hmley,  14  Ir.  C.  L.  R.  301 ; 
Hornby  v.  Wilton,  1  Ir.  Jur.  N.  S.  204 ;  Sanderson  v.  WesUey,  6  M.  and 
W.98. 

If  the  warrant  of  attorney  be  given  subject  to  any  defeasance  or  con-  Defeasance, 
dition,  the  defeasance  or  condition  must  be  written  on  the  same  paper  as 
the  warrant  of  attorney  before  filing  it,  otherwise  it  will  be  null  and  void 
(3  &  4  Vic,  ch.  105,  sec  14)/  When  the  sum  secured  by  the  bond  and 
warrant  is  settled  by  marriage  settlement,  the  settlement  is  not  a  defea- 
sance within  the  meaning  of  the  statute  (Walsh  v.  Dower,  2  Ir.  C.  L.  R. 
102)  ;  and  c  f .  as  to  the  construction  of  the  statute  Conlm  v.  M'Anaspie, 
10  Ir.  L.  R.  295,  and  the  note  to  the  96th  G.  O.post. 

A  warrant  of  attorney  cannot  be  revoked  by  any  express  act  of  the  BevoUng. 
obligor  {Ode*  v.  Woodward*  2  Ld.  Raym.  850).  After  the  death  of  the 
obligor,  judgment  cannot  be  entered  up  in  or  as  of  a  term  subsequent  to  By  death  of 
the  time  of  the  death ;  but  on  the  doctrine  of  relation  it  may  be  entered  parties, 
upon  any  day  of  the  term  during  which  he  died,  or  of  the  subsequent 
vacation.  If  entered  up  at  a  later  period  it  will  be  set  aside  (McKeogh  v. 
Hunt,  3  Ir.  Jur.  N.  S.  92)  ;  neither  can  the  obligor  authorize  the  obligee 
to  enter  up  a  judgment  at  a  later  period  (See  Cowie  v.  AUaway,  8  T.  R. 
257).  Alter  the  death  of  the  obligee  his  executor  cannot  enter  up  a 
judgment  on  the  bond  (Robinson  v.  Campbell,  Long  and  Town,  192),  un- 
less the  executor  is  expressly  empowered  by  the  warrant  (Colet  v.  Haden, 
Barnes,  44).  Where  there  are  several  obligors,  judgments  cannot,  after 
the  death  of  one,  be  entered  against  the  others  unless  the  warrant  autho- 
rises the  entering  of  several  judgments  (Stanfidd  v.  Wilson,  8  Ir.  L.  R. 
100  ;  Magee  v.  Magill,  5  Ir.  L.  R.  186  ;  Qee  v.  Lane,  15  East,  592) ;  but 
after  the  death  of  one  of  several  joint  obligees  the  survivors  may  enter  up 
judgment  pursuant  to  the  warrant  (Fendall  v.  May,  2  M.  and  S.  76). 
In  Mickey  v.  Musgrave,  3  Ir.  C.  L.  R.  446,  the  Court  made  a  conditional 
order  giving  leave  to  one  executor  to  enter  judgment  against  the  other, 
upon  a  bond  and  warrant  given  by  both  to  the  testator. 

If  the  obligee  become  a  bankrupt  the  assignee  cannot  enter  up  a  judg-  Bankruptcy 
ment  under  a  warrant  of  attorney  given  to  the  bankrupt  {Archer  v.  Car- 
roll, 2  Fox  &  Sm.  43). 

Marriage  does  not  operate  as  a  revocation  of  a  warrant  of  attorney,  Marriage, 
and  if,  therefore,  one  feme  sole  give  a  warrant  of  attorney  to  another,  and 
both  marry,  judgment  may  be  entered  up  by  husband  and  wife  against 
husband  and  wife  (jkhroeder  v.  Wright,  2  Jones  483). 

If  the  warrant  of  attorney  be  fraudulently  obtained  or  the  giving  of  it  is  Setting  aeid 
tainted  with  illegality,  the  Court  has  full  jurisdiction  to  order  the  warrant  warranU. 
to  be  given  up  and  cancelled  (Ch.  Ar.  Pr.  12th  ed.  p.  958).    So  also  if  the 
party  giving  the  warrant  was  an  infant  or  married  woman,  it  will  be  set 
aside.  Where  a  joint  judgment  had  been  marked  on  a  bond  and  warrant 
given  by  several  parties,  one  of  whom  was  an  infant,  the  Court  set  aside  the 
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judgment  against  the  infant  but  allowed  the  judgment  to  stand  against  the 
other  obligors  (England  v.  Chapman,  5  Ir.  Jur.  N.  8.  291) ;  see,  however, 
Lucas  v.  Evans,  Cr.  and  Dix  Ab.  Not  Cas.  613  ;  Harris  v.  Wade,  Chet. 
Rep.  322.  As  to  the  defendant  in  such  cases  waiving  his  right  to  have  a 
judgment  marked  under  the  warrant  set  aside  by  reason  of  laches  or 
otherwise,  see  Roddy  v.  Clements,  Jon.  and  Car.  1 70 ;  OConnor  v.  Pwrdon, 
Hay.  and  Jon.  653  ;  Nolan  v.  Chunley,  14  Ir.  C.  L.  R.  301  ;  Macnamara 
v.  Brown,  5  Ir.  L.  R.  460.  If  in  such  cases  the  Court  finds  a  difficulty 
in  deciding  between  the  parties  in  consequence  of  conflicting  affidavits, 
etc.,  it  may  set  the  judgment  aside,  and  at  the  same  time  allow  the 

Jlamtiff  to  bring  an  action  upon  the  bond  (Connor  v.  Connolly,  1  Ir. 
4.  R.  244). 


judgmenton     94.  At  any  time  within  ten  years  from  execution  of   any 

J^JJtered**  warrant  of  attorney  to  enter  judgment  on  a  bond,  judgment 

within  ten     may  fee  marked  thereon  as  of  course  in  the  office,  but  after  such 

ontmotiOT^   P6**0^  no  judgment  shall  be  marked  on  any  warrant  of  at- 

tftarwards     torney,  unless  by  order  of  the  Court  on  motion  without  notice, 

Sb^r^h  wn*°k  or^er  sh*"  fe®  conditional  in  the  first  instance,  unless  for 

5^18*8,**     special  reasons  the  Court  shall  otherwise  direct ;  and  the  applica- 

r. 'is.    '       tion  for  every  such  order  shall  be  grounded  on  an  affiaavit, 

stating  the  amount  remaining  due  on  foot  of  such  bond  and 

warrant,  and  the  character  in  which  the  applicant  claims  to  be 

entitled,  and  that  the  obligor  was  alive  on  some  day  in  the  term 

in  which  such  application  snail  be  made,  if  made  in  term,  or  if 

in  vacation,  on  some  day  in  the  term  immediately  preceding,  or 

the  succeeding  vacation ;  and  in  case  the  warrant  shall  be  upwards 

of  twenty  years  old,  such  affidavit  shall  contain  matter  sufficient 

to  take  the  case  out  of  the  statute  of  limitations,  and  in  case  the 

payment  of  money  shall  be  relied  on  for  that  purpose,  shall  state 

by  whom  and  to  whom  such  payment  shall  have  teen  made. 

As  provided  above,  a  conditional  order  only  will  be  made  in  cases 
where  it  becomes  necessary  to  apply  to  the  Court  for  leave  to  mark  a 
judgment,  unless  for  special  reasons  the  Court  shall  otherwise  direct. 
For  instances  of  cases  where  an  absolute  order  has  been  made  in  the  first 
instance,  see  Galavan  v.  Oalavan,  Ir.  R.  2  C.  L.  88  ;  Kennedy  v.  Davis, 
6Ir.L.R.,  113. 

Warrant  to       95.  No  order  shall  be  made  to  enter  judgment  on  any  war- 
in  5onrt°ed  nnt  °*  att°rney  °*  Kerry  bond,  unless  the  original  warrant  or 
Kerry  bond  shall  be  produced  upon  the  motion. 

Where  it  was  sworn  in  an  uncontradicted  affidavit  that  the  warrant 
of  attorney  had  been  executed,  and  was  in  the  possession  of  a  third 
party  from  whom  it  oould  not  be  obtained,  the  Court  notwithstanding 
refused  to  allow  judgment  to  be  entered  up  (McEwen  v.  Charleville,  6  Ir. 
L.  R.  144). 
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96.  Where  any  judgment  shall  be  entered  by  virtue  of  a  ^SSwhen 
warrant  of  attorney,  the  warrant  shall  be  filed  at  the  time  of  judgment 
entering  sjuch  judgment  in  the  office,  and  in  cases  where  the  war-  ^^^  T 
rant  is  incorporated  in  the  bond,  as  in  Kerry  bonds,  the  bond  f^'V.2'5.  ' 
itself  shall  be  filed  ;  and  a  book  shall  be  kept  in  such  office  in 

which  shall  be  entered  the  names  of  the  parties  to  every  such 
judgment,  and  the  term  in  which  every  such  judgment  shall 
have  been  entered,  with  proper  reference  to  the  file  of  warrants. 

After  a  judgment  had  been  marked  and  the  warrant  of  attorney  filed, 
the  Court  save  leave  to  take  the  warrant  of  attorney  off  the  file  for  the 
purpose  of  having  a  judgment  entered  on  it  in  one  of  the  English  Courts, 
upon  the  terms  of  vacating  the  judgment  marked  here  (Wall  v.  Light- 
burnt,  4  Ir.  L.  R.  177). 

In  addition  to  the  requirements  of  the  above  order,  it  is  provided  by  How  affected 
section  334  of  20  &  21  Vict ,  ch.  60,  that  if  any  warrant  of  attorney,  bybank- 
or  cognovit  given  by  a  bankrupt  or  insolvent,  or  a  copy  thereof,  shall  not  **&*&' 
be  filed  in  the  Court  in  which  the  judgment  is  afterwards  entered  up 
within  twenty-one  days  after  the  execution  thereof,  the  warrant  shall  be 
deemed  fraudulent,  null,  and  void  to  all  intents  and  purposes  whatsoever ; 
and  it  is  further  provided  by  that  section  that  any  defeasance  to  which 
the  warrant  is  subject  must  be  written  on  the  same  paper  with  it  before 
filing.  By  section  333  it  is  moreover  enacted  that  every  warrant  of 
attorney  given  by  a  bankrupt  or  insolvent  within  two  months  of  the 
filing  of  a  petition  of  bankruptcy  or  insolvency,  and  being  wholly  or  in 
part  for  or  in  respect  of  any  antecedent  debt  or  money  demand,  such 
bankrupt  or  insolvent  being  unable  to  meet  his  engagements  at  the  time, 
shall  be  deemed  and  taken  to  be  null  and  void .  In  The  A  nigmees  of  Shelly 
v.  Keefe,  17  Ir.  C.  L.  R.  232,  judgment  was  marked  on  the  warrant  within 
twenty-one  days,  but  the  warrant  was  not  filed.  The  judgment  was  duly 
registered  and  execution  issued  and  realized,  and  it  was  held  the  assignees 
could  not  sue  the  obligee  for  the  value  of  the  goods.  In  Jama  v.  Ma- 
genmif  Ir.  R.  2,  C.  L.  100,  it  was  held  that  where  a  judgment  was 
marked  upon  a  bond  and  warrant  riven  within  two  months  of  bankruptcy, 
and  execution  issued  under  which  the  defendant  bought  a  chattel  real 
of  the  bankrupts,  the  assignees  could  not  maintain  an  ejectment  for  it 
And  the  decision  was  upheld  in  the  Exchequer  Chamber. 

COSTS. 

97.  The  fees,  allowances,  and  charges  mentioned  in  the  first  Schedule  of 
schedule  to  these  orders,  shall  be  the  established  fees,  allowances,  JSSwed* 
and  charges  to  be  allowed  to  attorneys  on  the  taxation  of  costs  ;  when  appii- 
and  in  such  taxation  regard  shall  be  had  to  the  several  instruc-  oahie- 
tiona  and  directions  contained  in  such  schedule ;  but  inasmuch  as 

the  said  schedule  is  only  intended  to  fix  the  amount  of  each  fee 
or  charge,  whether  between  party  and  party,  or  between  attorney 
and  client,  it  shall  not  be  deemed  to  authorise  any  fee  or  charge  as 
between  party  and  party  which  ought  only  be  chargeable  as  be- 
tween attorney  and  client. 

■ 


xxvi  Appendix. 

Principle  of      98.  The  principle  of  taxation  to  be  acted  on  in  taxing  bills  of 
Uxatt0,u      <»sts  between  party  and  party,  shall  be  as  nearly  as  possible  the 
same  as  that  applied  in  taxing  bills  between  attorney  and  client ; 
subject,  however,  to  the  discretion  of  the  officer  to  allow,  disallow, 
or  modify  particular  charges,  under  the  control  of  the  Court. 
Taxing  offl-       99.  The  taxing  officers  shall  be  at  liberty,  from  time  to  time,  to 
niSeoiders.  usa*  general  directions  respecting  the  mode  of  preparing  affida- 
vits to  be  used  before  them,  and  likewise  as  to  the  mode  of  prepa- 
ring bills  of  coats  and  the  use  to  be  made  of  printed  forms  of 
bills  of  costs  in  common  cases,  and  the  charges  to  be  made 
for  costs  to  which  such  forms  are  applicable,  and  such  other 
directions  as  they  may  consider  necessary  in  relation  to  the  taxa- 
tion of  costs  ;  and  all  such  directions  shall  be  submitted  to,  and 
approved  of  by  the  Judges,  or  any  seven  of  them,  whereof  two 
shall  be  Chief  Judges,  before  they  shall  be  of  any  effect ;  provided, 
#  however,  that  this  order  shall  not  apply  to  any  directions  of  the 
taxing  officers  which  shall  have  been  issued  by  them  before  the 
'  date  of  these  orders. 
Judga  at  ioo.  The  Judge  at  Nisi  Prius  may,  if  he  shall  think  fit,  certify 

oertiiywit-  on  the  back  of  the  record,  at  the  trial,  that  in  his  opinion,  any 
ness  nnne-  particular  witness  produced  at  either  siae  was  unnecessary ;  and 
JJ^Jj^*1"1   in  the  taxation  of  costs  the  expense  of  such  witness  shall  not  be 

allowed  against  the  opposite  party. 
SrI?oniy0ne      I01'  ^nere  ^^  writs  of  the  same  description  shall  be 
unieae  suffl.  issued  into  several  counties  in  any  action,  the  taxing  officer  shall, 
cient  cause,   in  taxing  costs,  disallow  the  costs  of  more  than  one,  unless  suffi- 
cient grounds  be  laid  before  him  for  issuing  more. 
SjJJjtaJ6^      102.  The  Master  in  awarding  the  costs  of  a  judgment  shall,  on 
Judgment,     production  of  a  certificate  of  the  registration  of  such  judgment, 
under  the  13th  and  14th  Vic,  chap.  74,  add  to  the  costs  therein 
the  sum  of  One  Pound  as  and  for  the  costs  of  such  registration, 
jjjllfto*  103.  In  eases  falling  within  the  243rd  section  of  the  Common 

determine  Law  Procedure  Amendment  Act  (Ireland),  1853,  the  Judge  shall, 
^JgSjJf  upon  the  application  of  the  plaintiff,  determine  whether  the  plain- 
titled  to  foil  tiff  is  entitled  to  full  costs ;  such  application  to  be  made  at  the 
costs,  under  conclusion  of  the  trial,  or  during  the  sittings  or  assizes,  and  the 
M&daection  order  of  the  Judge  ^^  ^  ^dorsed  on  the  record. 


EXECUTION. 

cottons  may  io4*  ^  plaintiff  may  issue  any  number  of  writs  of  execution 
be  issued  of  the  same  kind  at  the  same  time  to  different  counties ;  but  the 
t<«ether-      taxing  officer  shall  disallow  the  costs  of  such  as  he  may  consider 

unnecessary. 
JStonta*      io5-  Tne  writs  °*  execution  in  the  second  schedule  to  these 
schedule  to   orders  shall  be  used,  with  such  alterations  as  the  nature  of  the 
be  adopted,   action,  the  description  of  the  Court  in  which  the  action  is  pend- 
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ing,  the  character  of  the  parties,  or  the  circumstances  of  the  case 
may  render  necessary  ;  out  any  variance  not  being  in  matter  of 
substance,  shall  not  affect  the  validity  of  the  writs  sued  out. 

106.  The  place  of  abode  and  addition  of  the  party  against  whom  Residence 
any  writ  of  capias  ad  satisfaciendum,  or  fieri  facias^  shall  issue,  JJ<JJ!£?JJjm 
or  such  other  description  of  him  as  the  attorney  for  the  plaintiff  be  endorsed. 
or  his  agent  may  be  able  to  give,  shall  be  endorsed  on  such  writ ; 
but  this  rule  being  intended  for  the  protection  of  the  sheriff,  no 
Defendant  shall  be  allowed  to  take  advantage  of  the  want  of  such 
endorsement ;  and  it  shall  not  be  necessary  to  state  the  place  of 
abode  or  addition  of  either  party,  in  the  body  of  such  writ. 

A  Sheriff  seized  the  goods  of  a  third  person  under  *fi.  fa.  The  fi.fa. 
was  endorsed  by  the  attorney  as  follows  :  "  The  defendant  is  a  widow 
lady,  and  resides  at  15,  Meepil  Parade,  in  the  county  of  Dublin,  where 
she  has  goods  and  chattels,  which  description  correctly  described  the  « 
third  person  whose  goods  were  seized .  It  was  held  that  the  attorney  was 
personally  liable  as  a  trespasser  {Stratum  v.  Lawless,  14  Ir.  G.  L.  K.  432),* . 
and  ci.  Jarmain  v.  Hooper,  7  Sc.  N.  K.  663 ;  Blackbvrnev.  Stratum,  11 
Ir.CL.IL  Ap.  12. 


SCIRE  FACIAS  AND  WRIT  OF  REVIVOR. 

107.  In  every  writ  of  revivor,  or  Scire  Facias,  to  revive  a  Suggestion 
judgment,  it  shall  be  lawful  for  the  plaintiff,  or  his  representa-  {£  JJJrJ/SSu 
tive,  to  suggest  breaches,  if  necessary.  and  writ  of 

revivor. 

108.  No  writ  of  Scire  Facias,  or  revivor,  to  revive  a  judg-  Revival  in 
ment  in  ejectment,  shall  issue  without  an  order  of  the  Court,  on  SjJS'mV'7 
motion  of  counsel.  tfom 


109.  When  an  application  shall  be  made  to  isque  a  writ  of  fw^Sffi 
revivor  on  a  judgment  above  ten  years  from  the  entry  thereof,  revivor,  affl- 
the  same  shall  be  grounded  on  affidavit,  stating  the  amount  &"it  neoea- 
remaining  due  on  foof  of  the  judgment,  and  the  character  in  ****' 
which  the  applicant  claims  to  be  entitled  to  issue  the  writ,  and 
against  whom  the  same  is  sought  to.  be  issued ;  and  in  case 
twenty  years  shall  have  elapsed  from  the  entry  of  the  judgment, 

such  affidavit  shall  state  matter  sufficient  to  take  the  case  out  of  the 
statute  of  limitations,  and,  in  the  latter  case,  the  order  shall  be 
conditional  only  in  the  first  instance,  unless  for  special  reasons 
the  Court  shall  otherwise  direct. 

1 10.  All  General    Rules  herein    contained  shall  extend  to  General 
writs  of  revivor  and  /Scire  Facias  (unless  where  the  same  shall  jjjjet0tr^?p" 
not  be  applicable),  mutatis  mutandis.  vivor  and 

Kirt  facias. 
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ATTORNEYS. 

in.  All  indentures  of  apprenticeship,  and  assignments  thereof, 
shall  be  enrolled  in  the  Rules'  Offices  of  the  said  Courts  respec- 
tively, and  the  Examiners  of  the  said  Courts  respectively  shall, 
without  any  special  rule,  inquire  into  the  case  of  every  appren- 
tice applying  to  them  for  their  certificate ;  and  in  all  cases  of 
special  applications  by  persons  seeking  to  be  admitted  attorneys 
of  any  of  the  said  Courts,  the  person  so  applying  shall  serve  a 
notice  on  each  of  the  Examiners  of  the  Court  to  which  he  shall 
so  apply,  and  on  the  Secretary  of  the  Society  of  Attorneys  and 
Solicitors,  ten  days  previous  to  making  such  application,  stating 
the  nature  of  the  intended  application,  and  the  circumstances 
which  render  it  necessary,  and  an  affidavit  of  the  service  of  such 
notice  shall  be  produced  in  Court  on  the  motion. 

112.  There  shall  be  kept  in  the  office  of  the  Clerk  of  the 
Writs  a  book  for  the  annual  registry,  in  alphabetical  or^er, 
of  the  names  and  Dublin  residences  of  all  attorneys  of  the 
said  Courts,  which  registry  shall  be  made  by  the  Clerk  oH 
the  writs,  on  production  of  the  annual  stamp-office  certificates 
of  the  said  attorneys  respectively,  according  to  the  descrip- 
tion therein  contained,  and  shall  be  open  for  inspection  at  all 
times  during  office  hours,  without  fee;  and  no  attorney  shall 
practise  in  any  of  the  said  Courts,  or  have  any  privilege  as  an 
attorney,  until  he  shall  have  so  registered  annually  his  name 
and  Dublin  residence,  or  unless,  in  case  of  any  change  thereof, 
he  shall  cause  a  corresponding  change  to  be  made  in  such  regis- 
try;  and  in  case  any  attorney  shall  require  any  alteration  to  be 
made  in  the  registry  as  to  his  residence,  he  shall  furnish  to  the 
Clerk  of  the  Writs  a  docket  signed  by  him,  specifying  the  altera- 
tion required,  together  with  his  annual  stamp-office  certificate, 
and  the  Clerk  of  the  Writs  shall  make  such  alteration  accordingly, 
and  enter  the  date  thereof  upon  the  said  registry ;  and  due  ser- 
vice or  delivery  at  such  registered  residence  of  all  notices,  rules, 
pleadings,  and  documents  not  requiring  personal  service  or  deli- 
very, shall  be  deemed  good  service  or  delivery,  upon  or  to  the 
attorney  so  registered. 

1 13.  Where  an  attorney  shall  apply  to  be  struck  off  the  roll, 
the  affidavit  to  ground  such  motion  shall  state  that  he  is  not  en- 
gaged in  any  suit  as  plaintiff  or  defendant ;  and  also  that  he  is 
not  retained  in  any  suit  for  plaintiff  or  defendant;  and  also  that 
there  is  no  complaint,  action,  suit,  or  proceeding  depending 
against  him,  and  that  he  does  not  apprehend  any. 

114.  When  an  attorney  shall  have  been  struck  off  the  roll  of 
any  of  the  said  Courts  otherwise  than  at  his  own  request,  or 
shall  have  been  suspended  for  misconduct,  he  shall  not  be  per- 
mitted to  practise  in  any  other  of  the  said  Courts  during  the 
time  he  shall  continue  so  struck  off  or  suspended. 
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115.  No  proceedings  shall  be  taken  except  in  the  name  of  the  A*10"1??1101 
attorney  by  whom  and  for  whose  benefit  as  attorney  such  pro-  no^Tof  any 
ceedings  shall  be  in  fact  carried  on  ;  and  in  case  any  proceedings  other  attor- 
shall  be  taken  in  the  name  of  any  attorney,  whether  with  or  ney* 
without  his  permission,  contrary  to  the  provisions  of  this  rule, 

same  thall  be  irregular,  and  liable  to  be  set  aside,  or  the  costs 
thereof  disallowed,  as  the  Court  shall  think  fit ;  and  the  party  so 
using  the  name  of  any  attorney,  and  any  attorney  so  permitting 
his  name  to  be  used,  shall  be  guilty  of  a  contempt  of  the  Court 
in  which  such  proceedings  shall  be  taken. 

1 16.  In  all  cases  where  any  person  Bhall  seek  any  order  or  J^Jjj"  * 

,  relief  against  any  attorney,  grounded  on  the  jurisdiction  of  the  Joraey  as  an 
Court  over  him  as  an  officer,  the  person  seeking  such  relief  or  officer  of  the 
order  shall  serve  a  petition  stating  the  facts  on  such  attorney,  Court- 
with  a  notice  of  his  intention  to  bring  the  matter  under  the  con- 
sideration of  the  Court,  after  the  expiration  of  four  days  from 
such  service  ;  and  if  the  petitioner  shall  think  proper  to  proceed 
with  the  said  petition,  he  shall  file  the  same  with  a  verifying 

# affidavit,  and  serve  notice  of  an  application  to  the  Court,  grounded 
on  said  petition  and  verifying  affidavit,  and  also  on  an  affidavit 
of  the  service  of  the  said  petition,  and  shall  move  such  notice 
according  to  the  course  of  the  Court. 

117.  No  set-off  of  damages  or  costs  between  parties  shall  be  Set-off  not 
allowed  to  the  prejudice  of  the  attorney's  lien  for  costs  in  the  p^uSce^ 
particular  suit  against  which  the  claim  of  set-off  is  made  ;  pro-  Attorney '* 
vided,  nevertheless,  that  interlocutory  costs  in  the  same  suit,  *j.en.   R.G. 
awarded  to  the  adverse  party,  may  in  all  cases  be  set-off.  t,'^       ' 

118.  Where  a  side-bar  rule  shall  have  been  entered  to  change  When  Attor- 
an  attorney,  the  attorney  thereby  removed  may,  on  production  of  J^^yS^! 
the  rule  to  the  taxing  officer,  and  after  service  of  his  costs  upon  ty  to  tax  and 
his  client,  together  with  a  list  of  credits  (if  any),  verified  by  affi-  fJjSjj"06  hte 
davit,  proceed  to  tax  such  costs ;  and  the  master  of  the  Court 

shall,  on  a  summons  to  be  issued  by  him  for  that  purpose,  allow 
such  credits  as  may  be  just  and  applicable  as  against  said  costs  ; 
and  thereupon  the  attorney  shall  De  entitled  to  a  rule  for  the 
payment  by  his  client,  within  four  days  after  service  thereof,  of 
any  balance  which  shall  be  so  ascertained  by  the  officer. 

1 19.  Where  an  attorney  for  either  party  shall  die  pending  the  D«ath  of 
suit,  the  opposite  party  may  enter  a  side-bar  rule,  that  the  party  r^toap- 
whose  attorney  shall  have  so  died  do  appoint  another  in  four  point 
days  after  service,  and  in  default  of  such  appointment  within  an°thfir- 
such  time,  the  party  entering  such  rule,  or  filing  an  affidavit  of 
service  thereof  on  the  opposite  party,  shall  be  at  liberty,  until 

such  appointment  be  made  and  notice  thereof  given,  to  serve  such 
party  with  all  subsequent  orders  and  notices  which  should  have 
been  served  on  such  attorney. 


Digitized  byLjOOQLC 


Appendix. 


Rule  to 
compel 
sheriff  to 
return  writ* 


COMPELLING  SHERIFF,  ETC.,  TO  RETURN  WRIT  OR 
BRING  IN  BODY  OR  MONEY. 

1 20.  Where  a  sheriff,  or  other  officer,  to  whom  a  writ  shall 
have  been  delivered  shall  not  return  the  same  according  to  the 
exigency  thereof,  or  to  the  provisions  of  the  123rd  rule,  a  side- 
bar rule  may  be  entered,  that  the  sheriff,  or  other  officer,  shall 
return  the  writ  within  two  days,  or  that  an  attachment  shall 
issue ;  which  rule  (in  case  the  sheriff  shall  have  gone  out  of  office) 
may  be  entered  at  any  time  within  six  months  after  his  so  going 
out  of  office.  And  in  case  the  said  rule  shall  not  be  complied 
with  within  two  days  after  the  service  thereof,  or  good  cause 
shown  against  the  same,  on  production  to  the  proper  officer  of  an 
affidavit  of  service  of  the  rule  on  the  sheriff  or  his  returning 
officer,  and  of  the  non-compliance  therewith,  as  aforesaid,  an  at- 
tachment may  issue  without  further  order. 

When  the  writ  has  been  sent  through  the  poet  to  the  sheriff  and  not 
lodged  with  the  returning  officer,  the  usual  rule  cannot  be  entered  ;  but 
the  Court  will  oblige  the  sheriff  to  return  the  writ  and  pay  the  costs  of 
the  motion  {Cole  v.  Scott,  6  Ir.  Jur.  N.  S.  346). 

The  rule  to  return  the  writ  will  be  discharged  if  there  has  been  collu- 
sion between  the  Plaintiff  and  the  bailiff  (iTcAm  v  Wells,  5  T.  R.  470  ; 
Ruiton  v  Flaifield>  3  B.  and  Aid.  204),  or  if  the  writ  be  a  nullity  ;  where 
the  writ,  however,  is  only  irregular,  he  may  be  ruled,  see  Jones  v.  William*, 
8  M.  and  W.  349  ;  Miller  v.  Gcthin,  1  Ir.  L.  T.  261,  in  which  case  the 
writ  contained  several  erasures,  and  see  Blackburn  v.  Stratum,  1 1  Ir.  C 
L.  R.  App.  12. 


Rule  to 
compel 
sheriff  to 
bring  In 
body,  or 
money 
levied. 


Rule  when 
to  be  en- 
tered. 


121.  When  a  sheriff  or  other  officer  shall  have  returned  cepi 
corpus  on  any  capias  ad  satisfaciendum,  or  money  levied  on  a 
fieri  facias,  or  venditioni  exponas,  a  side-bar  ride  may  be  en- 
tered that  the  sheriff,  or  other  officer,  do  bring  in  the  body  of 
the  defendant,  or  the  amount  levied  (as  the  case  may  be),  or  that 
an  attachment  shall  issue  ;  and  such  rule,  if  entered  against  the 
sheriff  or  coroner  of  the  city  or  county  of  Dublin,  shall  be  a 
two-day  rule,  and  in  other  cases  a  four-day  rule,  after  service. 
And  in  case  the  said  sheriff,  or  other  officer,  shall  not  comply 
therewith,  or  show  good  cause  against  the  said  rule,  an  attach- 
ment shall  issue,  on  production  to  the  proper  officer,  of  an 
affidavit  of  service  of  the  said  rule  on  the  sheriff,  or  his  re- 
turning officer,  and  non-compliance  therewith ;  and  this  rule 
shall  apply  to  a  return  attachiari  fecimus,  by  a  Tipstaff  or  Ser- 
geaut-at-Arms. 

122.  The  rule  to  bring  in  the  body  may  be  entered  against 
the  sheriff  who  made  the  return  during  his  continuance  in  office ; 
but  in  case  he  shall  have  gone  out  of  office,  such  rule  shall  be 
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entered  against  the  sheriff  in  office  at  the  time  of  its  entry  ;  but 
the  rule  to  bring  in  the  money  may  be  entered  against  the 
sheriff  who  made  the  return  at  any  time  during  his  continuance 
in  office,  and  for  six  months  after  his  going  out  of  office,  but  not 
afterwards,  except  by  order  of  the  Court. 

I23.*lt  shall  be  the  duty  of  the  sheriff,  or  other  officer,  imme-  Sheriff  to 
diately  after  executing  any  writ  of  execution,  to  return  and  file  imSSiateiy 
the  same  in  the  proper  office.  after  execu- 

tion thereof. 

124.  Where  a  conditional  rule  for  an  attachment  shall  have  officer  to 
been  entered  against  any  officer,  he  shall  pay  the  costs  of  such  pay  costs  of 
rule. 

125.  The  officer  with  whom  any  writ  shall  be  filed,  returned  Officer  to 
by  any  sheriff,  shall  endorse  thereon  the  day  when  it  was  so  0"g°]]*  ^y 
filed.  writ. 

ATTACHMENTS. 

126.  All  attachments  shall  issue  (if  in  the  Queen's  Bench  or  Attach- 
Common  Pleas)  to  the  Tipstaff,  or  (if  in  the  Exchequer)  to  the  ment*,  to 
Sergeant-at-Arms,  unless  where  the  same  shall  have  been  awarded  3^5^? 
against  a  party  in  the  custody  of  the  Sheriff,  in  which  case  such 
attachment  shall  issue  to  the  Sheriff,  or  where  the  same  shall 

have  been  awarded  against  the  Tipstaff,  or  Sergeant-at-Arms 
himself,  in  which  case  such  attachment  ahall  issue  to  the  Marshal 
of  the  Marshalsea  of  the  Four  Courts ;  and  during  the  time  that 
any  such  attachment  against  said  Tipstaff  or  Sergeant-at-Arms 
shall  be  in  force,  all  attachments  which  would  otherwise  have 
issued  to  the  said  Tipstaff  or  Sergeant-at-Arms  shall  issue  to  the 
said  Marshal  of  the  Marshalsea. 

127.  In  all  cases  where  an  attachment  shall  have  issued  to  the  Fees  to  be 
Tipstaff,  Sergeant,  Marshal,  or  Coroner,  no  consent  or  discharge  Swharge^ 
from  any  attorney  or  his  client  only  shall  be  of  any  avail,  unless 

the  fees  to  which  such  officer  may  be  at  tne  time  entitled  shall 
have  been  first  paid ;  and  in  case  the  party  against  whom  such 
attachment  was  issued  shall  have  been  arrestea  thereunder,  the 
Tipstaff,  Sergeant,  Marshal,  or  Coroner,  shall  not  be  obliged  to 
discharge  such  party  until  his  fees  shall  have  been  first  paid, 
unless  the  Court  shall  order  to  the  contrary. 

MOTIONS  AND  KULES. 

128.  No  service  of  any  rule  or  notice  (including  notice  of  Service  of 
bail)  shall  be  valid,  unless  made  before  nine  o'clock  at  night ;  and  J£*^  "^ 
the  time  specified  in  all  rules  requiring  service  shall  begin  to  r.  g'  h.  t. 
run  from  tne  day  of  service  thereof.  •       r«  164« 

A  'notice  of  motion  served  upon  one  of  the  days  appointed  to  be  kept  Serving  no- 
as  holidays  by  the  C.  L.  P.  Act,  1853,  sect.  232  (other  than  a  Sunday)  is  g^™ 
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not  a  nullity ;  but  it  would  appear  in  such  a  case  that  the  notice  is  to  be 
considered  as  served  upon  the  following  day,  and  that  therefore  a  notice 
of  motion  served  on  Whit  Tuesday  is  not  in  time  for  the  following  Friday 
(Smith  v.  Grant,  6  Ir.  Jur.  O.  S.  317).  If  served  after  nine  o'clock  at 
night  the  notice  will  be,  it  would  appear,  a  nullity  (Anon,  4  Law  Rec. 
O.  S.  206).  Where  a  motion  is  ordered  to  stand  over  for  a  particular 
time,  notice  ought  to  be  given  to  the  opposite  party  of  its  coming  on 
(M'Kee  v.  M'Kee,  6  Ir.  Jur.  N.  S.  18) ;  and,  therefore,  in  every  case 
moved  in  Chamber,  and  directed  to  stand  over  for  the  full  Court,  a  notice 
of  renewing  the  motion  must  be  served  {Sullivan  v.  Sullivan,  6  Ir.  C.  L. 
R.  523).  If  the  notice,  in  place  of  stating  that  the  application  will  be 
made  upon  the  first  opportunity,  states  that  it  will  be  made  upon  a  par- 
ticular day  which  has  an  impossible  date,  it  will  be  irregular  (Tisdall  v. 
Humphries,  1  I.  L.  T.  64). 

In  addition  to  the  several  matters  specified  above,  the  notice  of  motion 
must,  where  it  is  sought  to  set  aside  proceedings  for  irregularity,  point 
out  specifically  the  irregularity  complained  of  (1 19th  G.  O.  post,  Martin 
v.  Lane,  10  Ir.  C.  L.  R.  Ap.  3.;  Edgar  v.  Houston,  7  Ir.  Jur.  O.  S.  362). 
Where,  however,  a  party  moved  to  set  aside  a  return  made  by  a  sheriff 
"  as  irregular  and  contrary  to  the  usual  and  proper  form,"  the  Court  set 
aside  the  return  as  being  bad  ex  facie  {Coster  v.  Hopkins,  Ir.  R.  1  C.  L. 
561).  The  notice  should  ask  for  costs,  but  if  not  asked  for  the  Court  may, 
in  its  discretion,  award  them  (Fairer  v.  Morris,  7 1.  C.  L.  R.  14).  The  do- 
cuments, &c.,  on  which  the  party  moving  relies  must  be  mentioned  in 
notice  (Bethem  v.  Fernie,  6  Ir.  Jur.  O.  S.  281).  If  the  notice  does  not 
contain  the  name  and  registered  residence  of  the  attorney  it  will  be  de- 
fective (Doyle  v.  Hammond,  6  Ir.  Jur.  O.  JS.  293). 

Together  with  the  notice,  copies  of  the  affidavits  to  be  used  upon  the 
motion  must  be  served.  When  a  copy  of  an  affidavit  relied  on  is  not 
served  it  cannot  be  used,  and  the  Court  will  refuse  the  motion  with  costs 
if  the  other  affidavits  relied  on  are  not  sufficient  (Robinson  v.  Blake,  3  Ir. 
Jur.  O.  S.  96  ;  Mansfield  v.  Hackett,  5  Ir.  Jur.  O.  S.  46).  The  opposite 
party  is  entitled  to  take  a  copy  of  any  exhibit  relied  upon  in  an  affidavit 
{TebbuU  v.  Ambler,  7  Dowl.  674).  The  attorney  filing  an  affidavit  must 
have  a  copy  of  it  in  Court  ready  for  production  and  certified  by  him. 

When  a  notice  is  served  it  cannot  be  withdrawn,  except  upon  the  terms 
of  paying  all  costs  properly  and  necessarily  incurred  up  to  the  time  it  is 
withdrawn.  Where  a  second  notice  was  served  withdrawing  the  first, 
the  Court,  before  hearing  the  second  notice,  discharged  the  first  with 
costs  (Lynch  v.  Craig,  6  Ir.  Jur.  O.  S.  264)  ;  and  where  pending  a  notice 
to  set  aside  a  defence  the  defendant  filed  a  plea  of  confession,  it  was 
held  the  plaintiff  was,  notwithstanding,  entitled  to  move  (Qood  v.  Allen, 
6  Ir.  C.  L.  R.  244).  If  the  party  serving  the  notice  does  not  appear, 
the  opposite  party  must  have  the  notice  struck  out  with  costs,  in  order 
to  entitle  himself  to  his  costs  ;  and  for  this  purpose  it  will  be  necessary 
to  have  an  affidavit  of  the  service  of  the  notice.  When  a  motion  has 
been  refused,  or  "  no  rule "  has  been  pronounced  upon  it,  it  cannot  be 
renewed  (O'Brien  v.  Taylor,  6  Ir.  C.  L.  R.  124  ;  Hargreave  v.  Meade,  9 
Ir.  C.  L.  R.  Ap.  45). 


Requisitions 
for  rules. 


129.  All  requisitions  for  rules  and  orders  obtained  in  any  of 
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said  Courts,  shall  be  lodged  with  the  Clerk  of  the  Roles  on  the 
day  of  obtaining  such  rule  or  order. 

130.  All  rules  and  orders  shall  state  at  the  foot  thereof  the  Christian 
christian  names  as  well  as  the  surnames  of  the  respective  attor-  $  attorney  * 
neys,  or  in  case  of  a  firm,  the  usual  title  of  such  firm.  to  be  stated 

J  9  '  in  rule. 

131.  It  shall  be  sufficient  to  state  in  every  notice  of  motion,  Notice  of 
that  the  same  will  be  moved  on  the  first  opportunity ;  and  all  ™{J|Jbto'8fca|e 
notices  of  motion  shall  be  served  two  clear  days  previous  to  such 

motion  being  made  ;  and  all  notices  shall  contain  the  name  and 
registered  residence  of  the  attorney  for  the  party  serving  the  same, 
aud  also  the  name  and  registered  residence  of  the  attorney  to  be 
served;  and  intevery  notice  of  motion  to  show  cause  against,  or  vary 
an  order,  except  to  set  aside  a  verdict  or  nonsuit,  the  grounds  on 
which  it  is  intended  to  show  cause  or  vary  the  said  order  shall 
be  set  forth. 

132.  No  affidavit  which  shall  not  have  been  sworn  and  filed  at  Affidavits  to 
the  time  of  the  service  of  the  notice  of  motion,  and  shall  not  be  iJoJtoserved 
so  mentioned  in  said  notice,  shall  be  used  on  any  motion,  and  on 

all  motions  the  attorney  filing  such  affidavit  shall  have  in  Court, 
ready  for  production,  copies  thereof,  certified  by  him. 

133.  Every  conditional  order  shall  be  served  within  one  week  Conditional 
from  the  day  same  shall  be  pronounced,  unless  further  time  be  2S^Sb  «erve3 . 
allowed  by  the  Court ;  and  in  default  thereof,  such  conditional 

order  shall  stand  discharged. 

If  the  conditional  order  be  not  served  within  the  specified  time, 
the  Court  cannot  make  an  order  that  the  officer  shall  receive  an  affidavit 
of  service  effected  afterwards.  In  such  cases  the  course  to  be  adopted  is 
to  apply  for  a  fresh  order  (fioggin  v.  C Rally,  6  Ir.  Jur.  O.  S.,  292). 
In  May  v.  May,  13  Ir.  C.  L.  B.,  Ap.  36,  it  seems  to  have  been  con- 
sidered that  in  case  of  a  fatality  the  Court  might  dispense  with  service 
within  the  specified  time. 

As  to  making  the  conditional  order  absolute  in  case  no  cause  is 
shown,  see  the  136th  G.  O.  pott,  and  as  to  the  proceedings  to  be  taken 
when  cause  is  shown,  see  the  134th  and  135th  G.  O's. 

134.  Where  a  conditional  order  shall  have  been  obtained,  and  Mode  of  dia- 
an  affidavit  shall  have  been  duly  and  in  due  time  filed  for  showing  c^So?Sonfti 
cause,  and  notice  thereof  duly  given,  such  affidavit  and  notice  order  when 
shall  be  good  cause  against  making  the  conditional  order  absolute,  JJ^onJ? 
unless  the  party  obtaining  such  conditional  order  shall,  within  six  lutenot  ^ 
days  after  notice  of  the  filing  of  such  affidavit  and  due  notice  mate* 
thereof,  rive  notice  of  applying  to  the  Court  to  make  the  condi- 
tional order,  or  some  part  thereof,  absolute,  and  shall  move  such 

notice  according  to  the  course  of  the  Court ;  and  if  such  notice 
be  not  given,  and  moved  within  the  time  aforesaid,  the  party  on 
whose  behalf  such  affidavit  has  been  filed,  provided  he  has  been 

3 

Digitized  byCjOOQLC 


xxxiy  Appendix. 

served  with  the  conditional  order,  shall  be  entitled  to  a  side-bar 
rule,  allowing  the  cause  shown  against  the  conditional  order,  as 
an  authority  for  taxing  the  costs  of  making  and  filing  such  affi- 
davit, and  giving  notice  thereof,  and  such  costs  shall  be  taxed  ac- 
cordingly. This  order,  however,  not  to  extend  to  conditional 
orders  to  confirm  an  award  or  Master's  report,  or  to  set  aside  a 
verdict  or  nonsuit,  or  to  arrest  judgment. 

When  a  party  files  affidavits  for  the  purpose  of  showing  cause  against 
a  conditional  order,  he  should  not  serve  notice  of  motion,  and  the  service 
of  a  notice  in  such  a  case  will  be  an  irregularity  {O'Donnett  v.  G'DonneU, 
3  It.  C.  L.  R.  29).  Where,  however,  a  garnishee  served  notice  of  show- 
ing cause,  he  was  held  entitled  to  begin,  although  the  judgment  creditor 
subsequently  served  notice  of  motion  to  make  absolute  {GUmour  v.  Simp- 
son, 8  It.  C.  L.  R.,  Ap.  38). 

When  notice  of  the  filing  of  an  affidavit  for  the  purpose  of  showing 
cause  is  served  upon  the  party  who  obtained  the  conditional  order,  he 
must  serve  notice  of  motion  to  make  absolute,  within  six  days  after  no- 
tice of  filing  ( Vint  v.  Langtree,  1  Ir.  L.  T.  279).  The  party  obtaining  the 
order  will  not  as  a  general  rule  be  allowed  to  support  it  by  any  affidavits 
or  documents  other  than  those  on  which  it  was  obtained  {Byrne  v.  Cf tes- 
ter and  Holyhead  Railway  Co.,  1  Ir.  Jur.  N.  S.  5 1 1  ;  WkUe  v.  Doolan,  3 
Ir.  L.  R.  500) ;  he  may,  however,  be  permitted  to  use  affidavits  in  reply 
(O'DonneU  v.  O'Donnell,  5  Ir.  Jur.  O.  S.  107). 

SSa^wbew  I35'  Where  a  conditional  order  shall  have  been  obtained,  and 
no  affidavit  bo  affidavit  shall  be  filed  as  cause,  but  notice  of  motion  to  show 
filed.  cause  shall  be  served  within  the  time  limited  by  the  conditional 

order,  the  party  serving  such  notice  shall,  within  the  time  afore- 
said, file  an  affidavit  of  the  due  service  of  such  notice,  and  bring 
forward  and  move  such  motion  according  to  the  course  of  the 
Court ;  and  in  case  the  notice  to  show  cause  shall  be  discharged, 
the  order  shall  be  made  absolute. 

The  notice  in  such  cases  should  specify  the  grounds  upon  which  it  is 
intended  to  show  cause  against  the  Order.     131st.  G.  O.  ante. 

io£tefwh£n      l3^  Where  a  conditional  order  shall  have  been  obtained,  and 
no  cause       no  affidavit  shall  be  filed,  or  notice  of  showing  cause  served 
■hown.         within  the  period  limited  by  the  conditional  order,  on  an  affida- 
vit being  filed  of  the  due  service  thereof,  and  a  certificate  of  no 
cause,  the  same  shall  be  made  absolute  in  the  office,  unless  the 
Court  shall  have  otherwise  directed  by  the  conditional  order. 

When  a  particular  time  is  mentioned  in  a  conditional  order,  and  it  is 
not  made  absolute  within  that  time,  the  opposite  party  has  the  interve- 
ning time  until  the  order  is  made  absolute  to  show  cause.  The  time  in  a 
conditional  order  speaks  from  the  date  of  its  being  made  absolute 
{Divine  v.  Divine,  6  Ir.  Jur.  N.  S.,  383). 
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137.  Every  conditional  order    for  an    attachment  shall  be  £^"^t. 
served  personally  on  the  party  against  whom  such  order  may  be  Jachment  ^ 
made,  except  in  the  case  of  Sheriffs  or  other  officers,  when  ser-  be  served 
vice  on  the  Beturning  Officer  shall  be  sufficient,  unless  otherwise  P6"011^?- 
directed  by  the  order  in  either  of  the  above  cases. 

138.  Where  costs  shall  have  been  awarded  by  any  order,  and  Jj^J^11 
no  sum  therein  named,  the  party  entitled  to  such  costs  shall  be  awarded  by 
at  liberty  to  issue  execution  for  the  same  on  production  of  the  order, 
original  order  and  the  officer's  certificate  of  taxation. 


CONSENTS. 

139.  Consents  for  judgment,  and  consents  to  submit  matters  ^JSJ^JT 
in  the  cause  to  arbitration,  may  be  made  Rules  of  Court  by  side-  ten  mav  be 
bar  rule,  but  all  other  consents  shall  be  moved  in  Court.  ■"*  rules 

7  of  Court  by 

side-bar. 

AFFIDAVITS. 

140.  Every  affidavit  shall  be  entitled  in  the  Court  in  which  the  ^JjSSed. 
same  is  to  be  used,  and  shall  contain  the  addition  and  residence  r.  g.  h.  t 
of  the  person  making  the  same.  1858» r- 13s- 

The  affidavit  must  be  entitled  in  the  Court  (Moiling  v.  Poland,  3  M. 
&  3.  157).  It  must  also  be  entitled  in  the  cause,  and  both  the  christian 
names  and  the  surnames  of  the  parties  must  be  stated  (Anderson  v.  Baker, 
3  DowL  107;  Chaffers  v.  Bingham,  1  Jebb.  &  Sym.  527). 

141.  In  every  affidavit  the  deponent  shall  sign  his  name  or  £*■*»▼**■. 
mark  on  the  left-hand  side  of  the  affidavit,  and  the  jurat  shall  be  ^J^and 
on  the  right-hand  side ;  and  if  the  affidavit  be  made  by  two  or  erasures  to 
more  persons,  their  names  shall  be  severally  mentioned  in  the  **  notIoed- 
jurat,  and  no  affidavit  shall  be  received  in  which  there  shall  ap- 
pear to  be  either  interlineation  or  erasure,  unless  the  same  be 
noticed  in  the  jurat,  or  initialed  by  the  officer ;  and  no  interline- 
ation or  alteration  shall  be  allowed  in  the  jurat,  unless  it  be  in 

the  handwriting  of  the  person  before  whom  such  affidavit  is 
sworn  ;  and  every  affidavit  to  hold  to  bail,  and  every  affidavit  in 
a  cause  or  matter,  shall  be  signed  by  the  attorney  for  the  party 
filing  it,  when  the  said  party  shall  have  an  attorney,  and  no  affi- 
davit shall  be  deemed  sufficient  if  made  before  the  party's  own 
attorney  in  the  cause,  or  before  his  clerk. 

The  jurat  must  contain  the  several  matters  specified  in  the  143rd  and 
145th  6.  O.'b  post.  It  must  also  set  forth  the  place  and  county  where 
sworn  (4  Wm.  k  Mary,  ch.  4,  sect.  4;  Pick  v.  Horan,  2  Ir.  Jur.  N.  S., 
460 ;  Tatmton  v.  Mahon,  3  Ir.  Jur.,  O.  3.  359) ;  and  the  date  of  swearing 
(IvU  v.  Phelant  4  Law.  Rec  O.  S.  123) ;  and  it  must  be  signed  by  the 
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commissioner  before  whom  it  is  sworn  (Champion  v.  Donnelly.  2  Ir.  Jur. 
N.  S.  264). 

When  the  jurat  is  defective  the  affidavit  is  irregular  and  cannot  be 
used.  The  Court  may  however  adjourn  the  motion  to  allow  -the  defect 
to  be  amended  (Alexander  v.  Alexander,  2  Ir.  Jur.  N.  S.  493  ;  and  see 
Birch  v.  Somerville,  2  Ir.  C.  L.  R.  67,  69). 

As  to  defects  in  the  copy  of  an  affidavit  furnished  with  a  notice  of 
motion,  see  the  note  to  the  148th  G.  O.  po$L 


Affidavits, 
how  to  be 
written. 


Certificate 
when 

deponent  is 
illiterate. 
K.  G.  H.  T., 
1858,  r.  141. 


Commissions 
for  taking 
affidavits, 
&c..tobe 
enrolled. 


Certificate  as 
toknowledge 
of  deponent 


Affidavit 
sworn 
abroad  how 
to  be 
authenti- 
cated. 


142.  All  affidavits  shall  be  legibly  written  or  printed  book  wise 
on  post  paper,  leaving  a  margin  on  the  left-hand  side  of  the  front, 
and  the  right-hand  side  of  the  reverse,  of  at  least  two  inches  ; 
and  no  officer  shall  receive  or  allow  to  be  sworn  any  affidavit  in 
which  there  shall  be  any  unreasonable  amount  of  interlineations 
or  erasures  ;  and  in  all  cases  where  any  attorney  shall  have 
prepared  a  copy  of  any  affidavit  for  attestation,  it  shall  be  the 
duty  of  the  person  attending  to  file  such  affidavit,  to  assist  the 
officer  in  comparing  such  copy,  before  the  same  shall  be  attested. 

143.  Where  any  affidavit  is  made  by  any  person  who  from  his 
signature  appears  to  be  illiterate,  or  who  is  blind,  the  commis- 
sioner taking  such  affidavit  shall  certify  or  state  in  the  jurat 
that  the  affidavit  was  correctly  read  in  his  presence  to  the  party 
making  the  same,  and  that  such  party  seemed  perfectly  to  under- 
stand the  same ;  and  also  that  the  said  party  wrote  his  name, 
or  made  his  mark,  in  the  presence  of  the  commissioner  taking 
the  said  affidavit.  And  all  commissioners  shall  guard  against 
interlineation  or  erasure  as  much  as  possible  in  affidavits ;  but 
should  such  be  unavoidable,  the  same  must  be  fully  detailed  in 
the  jurat.  And  all  commissions  to  be  issued  after  the  date  of 
this  order  shall  contain  these  directions,  in  addition  to  the  in- 
structions usually  inserted  in  such  commissions. 

144.  All  persons  appointed  Commissioners  for  taking  affidavits 
or  special  bail  in  Ireland,  or  elsewhere,  shall  enter  and  enrol 
their  respective  commissions  with  the  Clerk  of  the  Rules  of  each 
Court,  previously  to  their  acting  in  any  manner  under  the 
same. 

145.  All  commissioners  for  taking  affidavits,  and  officers  of 
the  Court,  shall  certify  in  the  jurat  of  every  affidavit  taken  by 
them,  either  that  they  know  the  deponent  himself,  or  some  per- 
son named  in  the  jurat  who  certifies  his  knowledge  of  the  defen- 
dant. 

146.  When  any  affidavit  intended  to  be  used  on  any  proceeding 
in  any  of  the  said  Courts  shall  have  been  sworn  before  a  judge  in 
England  or  Scotland,  the  judge's  signature  to  the  jurat  shall  be 
verified  by  affidavit ;  and  if  sworn  before  any  other  person,  except 
a  commissioner  appointed  for  taking  affidavits  in  England  or 
Scotland,  the  signature  of  such  person  to  the  jurat,  and  his 
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authority  to  administer  oaths  and  take  affidavits,  shall  be  verified 
by  affidavit,  or  by  the  certificate  of  a  Notary  Public. 

147.  AJ1  applications  to  refer  affidavits  for  prolixity,  scandal,  Reference  of 
or  impertinence,  shall  be  made  by   motion,  without  notice,  ^J3it1Lfor 
grounded  on  the  certificate  of  Counsel.  &c. 

148.  All  affidavits,  documents,  or  proceedings,  filed  in  anv  of  ^Ji  doou- 
the  offices  of  the  said  Courts,  of  which  it  shall  be  necessary  to  5S5£Li£ 
serve  notice,  and  deliver  copies,  pursuant  to  the  statute  13  Vic,  filed  as  of  day 
c.  18,  8. 44,  shall  be  cdnfcidered  as  filed  only  on  the  day  of  such  of  notice- 
service  and  delivery.     }  * 

In  serving  copies  of  affidavits  to  be  used  upon  motions,  care  must  be 
taken  that  the  copy  served  is  a  full  and  complete  copy.  An  omission  of 
the  jurat  is  a  fatal  omifftion  (Synan  v.  Moriarly,  1  It.  C.  L.  R.,  496) ; 
and  the  filing  of  an  affidavit  in  reply  to  such  affidavit  does  not  preclude 
the  party  taking  advantage  of  the  informality  (Birch  v.  Somerville,  2  Ir. 
C.  L.  R.,  67). 


REMOVAL   OF   SUITS    (EXCEPT    REPLEVIN)    FROM 
INFERIOR  COURTS. 

149.  No  "Writ  of  Habeas  Corpus  cum  causa  shall  issue  for  tfce  Certiorari  to 
purpose  of  removing  any  action  or  suit  before  judgment  from  from  tnf!Sr 
any  inferior  Court  of  Record  into  any  of  the  said  Courts  ;  but  courts  of 
the  mode  of  removing  such  action  or  suit,  except  replevin,  shall  TocorKi- 

be  by  writ  of  certiorari,  which  shall  be  issued  by  the  proper 
officer  on  production  of  an  affidavit  that  the  same  is  not  sought 
for  the  purpose  of  vexation,  oppression,  or  delay,  but  bona  fide, 
.and  without  collusion. 

150.  On  the   filing  of  a  writ  of   certiorari,  with  a  return  Proceeding 
thereto,  when  the  same  shall  have  been  issued  by  the  defendant,  Jjfc^Sr™ 
the  plaintiff  may,  whether  in  Term  or  Vacation,  file  a  summons  orar ' 
and  plaint  against  the  defendant,  in  the  Court  in  which  such 
certiorari  is  returnable ;  and  in  default  of  defendant's  filing  a 
defence  within  eight  days  after  service  of  the  notice  of  the  filing 

of  such  summons  and  plaint,  the  plaintiff,  on  a  certificate  of  no 
defence,  may  have  judgment  thereon  ;  and  the  Taxing  Officer 
shall  tax  the  plaintiff's  costs,  as  well  in  the  inferior  as  in  the 
superior  Court  And  in  no  case  shall  a  procedendo  issue,  except 
by  order  of  the  Court  on  motion  upon  notice  ;  and  no  rule  for 
bail  in  the  Superior  Court  shall  be  entered. 

151.  In  case  the  Judge  or  Officer  presiding  in  the  inferior  Rule  to 
Court  shall  not  return  the  writ  of  certiorari  within  the  time  JJJJJJ^, 
limited  thereby,  a  side-bar  rule  may  be  entered,  that  such  Judge 

or  Officer  shall  return  the  writ  within  two  days  after  service,  or 
that  an  attachment  shall  issue.    And  in  case  he  shall  not  accor- 
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dinglv    return  the  writ,    or  show  cause  against  the  rule,  an 
attachment  shall  issue,  on  the  production  to  the  proper  officer  of 
an  affidavit  of  the  service  of  such  rule,  and  of  the  non-compliance 
therewith. 
Time  when       152.  Where  the  writ  of  certiorari  shall  have  been  issued  by 
and  JSt  to  the  Plaintiff  a™1  returned,  or  by  the  defendant,  if  the  plaintiff 
be  filed.         shall  not  file  a  summons  and  plaint  in  the  superior  Court,  within 
two  months  from  the  time  of  the  return  of  the  writ,  exclusive 
of  the  holy  days  in  the  232nd  section  of  the  Common  Law  Proce- 
dure Amendment  Act  (Ireland),  1853,  the  defendant  may  enter 
the  Rule  authorized  by  the  38th  section  of  the  said  Statute. 


REMOVAL  OF  PRISONERS. 

'^mmd^ha  l^'  **°  WTlt  °*  Habeas  Corpus  shall  issue  to  remove  any 
£»»  corptw,"  defendant  from  the  custody  of  any  Sheriff  or  Coroner,  for  the 
contend  of.  purpose  of  having  such  defendant  committed  to  the  custody  of 
the  Marshal  of  the  Marshalsea,  unless  an  affidavit  shall  be  made 
and  filed  by  the  attorney  employed  to  sue  out  such  writ  of  Habeas 
Corpus,  stating  on  whose  behalf  such  writ  shall  be  applied  for, 
and  the  particulars  of  the  several  writs  under  which  such  defen- 
dant shall  be  detained  in  custody,  and  that  the  application  for  such 
writ  of  Habeas  Corpus  is  made  bona  fide  on  behalf  of  such  defen- 
dant, and  without  any  collusion  on  the  part  of  the  plaintiff  in  any 
such  writ,  or  any  third  person  whomsoever;  and  when  anv  applica- 
tion shall  be  made  for  such  writ  of  Habeas  Corpus  on  oehalf  of 
the  plaintiff  in  any  writ  under  which  any  defendant  shall  be 
detained  in  custody,  or  on  behalf  of  any  third  person,  such  writ 
shall  not  be  granted  unless  upon  order  made  by  the  Court, 
grounded  upon  affidavit,  setting  forth  the  reasons  for  making 
such  application,  and  the  grounds  on  which  it  is  desired  such 
writ  should  issue. 
Notice  of  154.  Where  any  defendant  shall  be  brought  up  under  any 

theTierk  of°  writ  °*  Habeas  Corpus  to  be  committed  to  the  custody  of  the 
the  Rule*      Marshal  of  the  Marshalsea  of  the  Four  Courts,  due  notice  thereof 
and  Marshal,  shall  be  given  to  the  Clerk  of  the  Rules  and  to  the  Marshal, 
that  they  may  attend  to  have  the  said  defendant  committed  ;  ana 
the  said  defendant  shall  be  committed  by  the  Clerk  of  the  Rules 
accordingly. 
Committal         155.  Where  a  defendant  shall  have  been  committed  by  any  of 
book  to  be    the  said  Courts  under  a  writ  of  Habeas  Coryms,  he  shall  there- 
offloeT  ^      uP°n  8tand  committed  under  every  writ  mentioned  in  the  return 
of  such  writ  of  Habeas  Corpus  without  any  rule  ;  but  a  memo- 
randum shall  be  entered  in  a  book,  to  be  kept  for  that  purpose  by 
the  Clerk  of  the  Rules,  stating  the  committal,  and  the  particulars 
of  the  writs  under  which  the  defendant  stands  committed. 
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SUGGESTIONS. 

156.  In  all  cases  within  the  147th  section  of  the  Common  Law  Suggestion 
Procedure  Amendment  Act  (Ireland),  1853,  the  plaintiff  may,  as  bo^3be 
of  course,  enter  a  suggestion  without  any  rule  ;  and  in  all  other  m 
cases  where  a  suggestion  may  be  necessary,  save  when  otherwise 
provided  for  by  the  said  Act,  an  application  shall  be  made  to  the 
Court  by  motion  on  notice  to  all  parties  who  have  appeared  in 
the  action,  or  their  representatives  ;  and  all  suggestions  shall  be 
prepared  and  signed  by  Counsel,  and  the  Taxing  Officer  shall 
allow  a  fee  to  him  for  preparing  same. 

The  construction  of  this  order  was  discussed  in  M'Mohxm  v.  EUU,  12 
Ir.  C.  L.  R.  437,  where  it  was  held  that  it  was  not  necessary  in  cases 
within  the  156th  sect,  of  the  C.  L.  P.  Act,  1853,  to  obtain  the  leave  of 
the  Court  before  filing  the  suggestion  prescribed  by  that  section  ;  and  it 
would  appear  that  the  order  in  question  does  not  apply  to  the  several 
suggestions  which  a  party  is  enabled  to  enter,  pursuant  to  the  provisions 
of  the  C.  L.  P.  Act,  1853,  in  case  of  the  death,  &&,  of  any  of  the  par- 
ties to  the  record.  These  suggestions  may  therefore  be  entered,  as  of 
course,  in  all  cases,  except  where  the  Act  provides  that  the  leave  of  the 
Court  shall  be  first  obtained,  and  in  such  case  the  application  may  be 
made  ex- parte.  In  all  other  cases  however  the  leave  of  the  Court  must 
first  be  obtained. 

Sometimes  a  suggestion  is  traversable  or  may  be  demurred  to ;  some- 
times not.  It  is  not  easy  to  lay  down  any  general  rule  upon  the  subject. 
In  some  cases  it  is  expressly  provided  by  statute  that  a  suggestion  shall 
not  be  traversable,  as  for  instance  in  the  several  cases  where  suggestions 
of  the  death  of  the  parties  in  proceedings  in  error  are  allowed  to  be  en- 
tered under  sections  183-186  of  the  C.  L.  P.  Act,  1853.  When  the 
matter  of  the  suggestion  belongs  to  the  Court,  and  has  to  be  determined 
by  it,  as  for  instance  in  the  case  of  a  suggestion  under  section  196  of 
the  C.  L.  P.  Act,- 1853,  for  the  purpose  of  changing  the  venue  in  eject- 
ment, the  suggestion  cannot  be  traversed.  In  such  cases  the  suggestion 
should  in  general  be  followed  by  a  confession,  or  nient  dedirt.  See 
Bamewall  v.  Sutherland,  9  C.  B.  380,  391,  per  cur.  On  the  other  hand, 
when  a  suggestion  is  made  for  the  purpose  of  introducing  a  new  party 
upon  the  record,  and  so  creating  a  new  liability,  or  a  new  right,  the 
suggestion  is  traversable  (BartleU  v.  Pcntland,  1  B.  &  Ad.  704 ;  and  see 
Bamewall  v.  Sutherland,  ubi  tupra). 


157.  The  147th  section  of  the  Common  Law  Procedure  Amend-  Original 
ment  Act  (Ireland),  1853,  shall  be  applicable  to  the  case  of  a  first  b"»cha 
or  original  suggestion  of  breaches,  as  well  as  to  the  case  of  a  fur-  g^t«i?8a* 
ther  or  additional  breach. 
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Case  stated, 
how  to  be 
set  down. 


CASE  FROM  COURT   OF  EQUITY. 

Cask  uwder  16  and  17  Vic,  Cap.  i  13. 

158.  Where  a  case  shall  have  been  sent  from  a  Court  of  Equity 
to  any  of  the  said  Courts  for  their  opinion,  or  where  a  case  shall 
have  been  agreed  upon  under  the  Common  Law  Procedure 
Amendment  Act  (Ireland),  1853,  the  party  having  the  carriage 
of  the  order  shall  proceed  to  make  up  books  for  the  Judges,  and 
set  down  the  case  for  argument,  in  the  same  manner  as  directed 
by  the  50th  Rule  with  reference  to  demurrers. 


Master's 
entry  book 
to  be  kept 
as  to  re- 
ferences. 


Mode  of 
proceeding 
on  re- 
ference. 


Proceeding 
ex-parte. 


When  pro- 
ceedings ad- 
journed, 
costs  of  the 
day  may  be 
given 
against 
party  in 
default. 


REFERENCE  TO  THE  MASTER. 

159.  The  Master  shall  keep  a  book,  to  be  called  the  "  Master's 
Entry  Book,"  in  which  shall  De  entered,  under  proper  dates  from 
day  to  day,  all  references  before  him,  specifying  the  meetings 
thereon,  and  the  Counsel,  Attorneys,  and  parties  who  may  ap- 
pear before  him,  and  to  which  he  shall  add,  in  his  own  writing, 
the  points  ruled,  or  opinions  finally  expressed  by  him,  so  that 
such  book  may  afford  a  clear  record  of  the  proceedings  before 
him,  and  prevent  any  doubt  as  to  what  may  have  been  disposed 
of  at  any  previous  meeting,  and  on  all  occasions,  when  it  shall 
be  deemed  necessary,  such  book  shall  be  produced  in  Court. 

160.  The  arrangement  and  regulation  of  the  course  of  pro- 
ceeding under  each  reference  shall  be  wholly  subject  to  the  con- 
trol and  direction  of  the  Master,  and  he  shall  proceed  with  the 
reference  made  to  him  as  speedily  as  the  nature  thereof,  and  the 
business  of  the  office  will  allow,  and  shall  continue  the  attendance 
upon  each  summons  from  hour  to  hour,  and  from  day  to  day 
consecutively,  but  so  as  not  to  cause  unreasonable  delay  in  other 
matters  ;  and  on  every  adjournment  fixed  from  time  to  time  by 
the  Master,  the  parties  shall  attend  without  a  further  summons, 
unless  the  Master  shall  otherwise  direct ;  and  the  Master  may 
also  proceed  ex-parte  in  case  of  non-attendance,  after  summons 
or  notice,  of  any  person  bound  or  entitled  to  attend,  provided 
the  matter  of  the  reference  will  admit  of  that  course. 

161.  Where  by  reason  of  the  non-attendance  of  any  party,  or 
of  one  or  more  of  the  attending  parties  not  being  fully  prepared, 
the  Master  shall  be  unable  to  proceed  at  the  time  appointed  by 
him,  and  shall  not  deem  it  expedient  to  proceed  ex-partef  he 
shall  be  at  liberty  to  order  such  sum  for  the  costs  of  the  day  as 
he  shall  think  reasonable  to  be  paid  by  the  person  in  default,  or 
by  his  attorney  personally,  as  the  Master  in  his  discretion  shall 
think  fit ;  and  in  case  the  same  shall  not  be  paid  on  demand,  the 
party  entitled  to  such  costs,  on  producing  to  the  Clerk  of  the 
Rules  the  certificate  of  the  Master  stating  the  amount  of  such 
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costs,  and  by  whom  and  to  whom  the  same  are  to  be  paid,  and 
an  affidavit  of  demand  and  refusal  to  pay,  may  enter  a  side-bar 
rule  that  the  amount  of  the  said  costs,  and  the  costs  of  the  rule 
shall  be  paid  by  the  party  liable  thereto. 

162.  A  copy  of  every  order  whereby  any  matter  is  referred  to  order  of 
the  Master,  shall  be  lodged  in  his  office  for  the  purpose  of  the  ]??£^t0 
reference ;  and  if  the  party  who  has  the  carriage  of  the  order  with 
shall  not  proceed  thereunder  with  due  diligence,  the  Master  shall  Master. 
be  at  liberty,  upon  a  summons  being  issued  by  any  person  in- 
terested in  the  subject  of  the  reference,  to  commit  to  such  person 

the  carriage  of  the  order,  and  such  person  shall  from  thencefor- 
ward have  the  carriage  thereof. 

163.  All  charges  and  discharges  shall  be  signed  by  the  party  charges  and 
filing  the  same,  and  the  contents  thereof  shall  be  verified  by  the  SJ^SS10 
oath  or  affirmation  of  such  party,  unless  the  Master  under  special 
circumstances  shall  deem  it  proper  to  order  the  same  to  be  filed 

upon  the  signature  and  oath  of  any  other  person,  or  without 
signature  and  oath ;  and  all  such  charges  and  discharges  shall 
be  filed  within  such  time  as  the  Master  shall  direct. 

164.  Whenever  the  discharge  of  any  party  to  any  charge  shall  if  discharge 
not  be  filed  within  the  time  allowed  for  that  purpose,  the  party  n<^fl1^}' 
filing  the  charge  shall  be  at  liberty  to  issue  a  summons,  and  pro-  ^ooeeding. 
ceed  on  the  charge. 

165.  After  a  charge  and  discharge  shall   have  been  filed,  Summons  to 
either  party  shall  be  at  liberty  to  issue  a  summons  for  proceeding  p™06**1  °" 

thereon.  discharge. 

166.  The  Master  shall  be  at  liberty,  if  he  shall  think  fit,  to  Master  may 
examine  on  oath,  viva  voce,  the  parties  to  any  reference,  and  JJ£fjJj£. 
any  person  interested  therein,  and  any  witness  produced  ;  and  a 
suopcena  for  the  attendance  of  any  witness  before  the  Master 

shall  be  issued  by  the  Clerk  of  the  Writs  as  required  ;  and  the 
evidence  of  such  party,  person,  or  witness  in  all  cases  shall  be 
taken  down  at  the  time  by  the  Master,  and  preserved  in  the 
Master's  Office,  in  order  that  same  may  be  used  if  necessary. 

167.  All  affidavits  which  have  been  previously  made  and  read  Affidavit 
in  Court  upon  any  proceeding  in  a  cause  or  matter,  may  be  used  Suarmaybe 
before  the  Master  ;  and  upon  every  inauiry  before  him  it  shall  used. 

be  in  his  discretion  to  determine  what  further  affidavits  (if  any) 
shall  be  received. 

168.  When  any  party  complains  of  any  matter  introduced  into  prolixity, 
any  charge,  discharge,  or  other  document  before  the  Master,  on  &c,  in 
the  ground  that  it  is  impertinent,  prolix,  or  scandalous,  the  same  |^{5eCnfc 
shall  be  brought  before  the  Master  by  notice,  specifying  the  inquired 
particular  passages  objected  to  ;   and  such  party  shall  be  at into- 
liberty  fortnwith  to  issue  a  summons  for  the  Master  to  examine 

into  such  matter,  and  the  Master  shall  have  authority,  without 
further  rule  or  order,  to  expunge  any  such  matter  which  he 
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Report, 
contents  of. 


Master  may 
open 
enoe  on 
terms. 


Rule  to  con- 
firm report. 


Notice  to 
show  cause, 
to  state 
grounds. 


shall  find  to  be  impertinent,  prolix,  or  scandalous ;  and  if  the 
Master  shall  find  the  same  not  to  be  impertinent,  prolix,  or 
scandalous,  he  shall  make  an  entry  in  his  book  to  that  effect,  and 
the  costs  of  such  summons  shall  be  in  the  discretion  of  the 
Master,  and  shall  be  enforced  in  the  manner  directed  by  the  161st 
rule. 

169.  The  Master's  report  on  a  reference  shall  specify  any 
charge  and  discharge  upon  which  the  parties  may  have  proceeded 
before  him,  and  shall  contain  a  schedule  of  the  evidence  adduced 
on  both  sides. 

170.  The  Master  shall  be  at  liberty  to  receive  further  evidence 
as  to  any  new  matter  depending  before  him,  notwithstanding  he 
may  have  issued  his  summons  to  settle  his  report,  and  shall  beat 
liberty  in  every  such  case  to  order  such  sum  for  costs  as  he  shall 
think  reasonable  to  be  paid  by  the  party  producing  such  further 
evidence,  or  in  consequence  of  whose  proceedings  such  further 
evidence  may  have  been  required  ;  and  in  case  such  costs  shall 
not  be  paid  on  demand  the  party  entitled  to  same  may  recover 
such  costs  in  the  manner  mentioned  in  the  i6ist  rule. 

171.  The  Master's  report,  when  settled,  shall  be  engrossed, 
and  when  signed,  shall  be  filed ;  and  on  production  of  a  cer- 
tificate of  the  filing  thereof,  the  party  may  enter  a  rule  to  con- 
firm such  report,  unless  cause  in  four  days  after  service  of  the 
said  rule,  and  the  mode  of  showing  cause  against  the  conditional 
order  to  confirm  the  Master's  report  shall  be  the  same  as  directed 
by  rule  1 74,  in  the  case  of  showing  cause  against  a  conditional 
order  to  confirm  an  award,  mutatis  mutandis. 

172.  Every  notice  of  motion  to  show  cause  against  a  conditional 
order  to  confirm  the  Master's  report,  or  to  set  aside  or  vary  such 
report,  shall  specify  the  grounds  on  which  it  is  intended  to  appeal 
against  such  report 


AWARD. 

Confirming  1 73.  Where  any  matters  shall  have  been  referred  to  arbitration 
5ng  awards,  pursuant  to  statute  10  William  in.,  c.  14,  and  an  award  shall 
'  have  been  made,  the  party  desirous  of  enforcing  the  same  shall, 
before  the  last  day  of  the  term  next  ensuing  the  publication  of 
such  award,  enter  a  side-bar  rule  to  confirm  the  same,  unless 
cause  in  six  days  after  service  of  the  award  and  order  ;  and  if  no 
cause  be  shown,  such  rule  may  be  made  absolute  on  production 
to  the  officer  of  an  affidavit  of  such  service,  and  thereupon  a 
demand  of  performance  of  the  award  shall  be  made  by  notice ; 
and  in  case  it  shall  be  necessary,  the  party  seeking  to  enforce 
the  award  shall  be  at  liberty  to  apply  to  the  Court,  on  affidavit, 
stating  the  orders,  services,  and  demand,  hereinbefore  specified, 
and  the  non-compliance  therewith  for  an  attachment,  or  for  an 
order  for  payment  of  the  amount  awarded  ;  and  such  order  shall 
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be  made  accordingly,  and  shall  be  absolute  in  the  first  instance, 
and  shall  specify  the  time  within  which  such  award  shall  be  per- 
formed or  money  paid. 

The  period  for  confirming  an  award  under  this  section  is  limited  to  the 
last  day  of  the  term  next  ensuing  after  the  publication  of  the  award  ;  and 
the  word,  "  term,"  does  not  include  the  immediate  subsequent  vacation 
(Moore  v.  Moore,  5  Ir.  C.  L.  R.,  94,  311). 

As  to  a  demand  of  performance,  see  Sylcet  v.  Hague,  2  Scott,  193. 

174.  "Where  any  party  shall  have  been  served    with  a  con-  Showing 
ditional  order  to  confirm  an  award,  if  he  mean  to  show  cause  ag2nst  ^n. 
against  the  same  he  shall,  within  the  time  limited  by  the  order,  finnation  of 

.  serve  notice  of  motion  for  that  purpose,  which  notice  shall  specify  awftrd- 
the  grounds  of  objection  to  the  award,  and  any  affidavit  or  other 
documents  he  may  intend  to  rely  upon  ;  and  he  shall  proceed 
to  move  such  notice  according  to  the  course  of  the  Court; 
whereupon  the  party  who  has  obtained  said  conditional  order 
may  file  any  affidavits  in  answer,  or  give  notice  of  relying  on  any 
documents  he  may  think  fit  to  oppose  the  said  motion. 

It  will  not  bo  sufficient  if  the  notice  merely  states  that  the  award  is 
not  final.  The  party  showing  cause  will  not  be  permitted  to  go  into 
anything  which  does  not  appear  in  his  notice,  or  on  the  face  of  the  award 
itself  {Wilson  v.  Doolan,  5  Ir.  Jur.  O.  S.,  135). 

175.  Where  matters  shall  have  been  referred  to  arbitration  by  Award  to  be 
a  consent  at  a  trial,  after  the  jury  shall  have  been  sworn,  con-  JJ^JJ^" 
taining  a  provision  that  the  award  shall  be  entered  as  the  verdict  Jury  in  cer- 
of  the  jury,  the  Judge's  Registrar  shall,  on  production  of  the  tain  case*. 
award,  and  an  affidavit  of  the  perfection  thereof,  endorse  the 

postea  upon  the  abstract  for  Nisi  Prius  accordingly,  whereupon 
judgment  may  be  marked  and  execution  issued  as  upon  a  verdict 
in  ordinary  cases. 

1 76.  No  consent  to  arbitration  signed  solely  by  the  attorneys  in  AJ$£orneJtto 
a  cause  shall  be  made  a  rule  of  Court,  if  the  same  be  conversant  ta  th^caiis** 
of  other  matters  than  those  in  the  cause  in  which  they  are  attor-  only  to 
neys ;  without  prejudice  to  any  more  enlarged  consent  being  arbitration, 
entered  into  in  open  Court  before  a  Judge  of  Nisi  Print,  and 
subsequently  made  a  rule  of  Court 

COMPROMISE. 

177.  Where  in  any  action  or  proceeding  a  compromise  shall  r^  to  pro- 
have  been  pending,  unless  when  the  same  shall  have  been  by  ceed,    com- 
parol,   no   further  proceedings  shall  be  taken  by  either  partv  v™****  off- 
without  first  entering  and  serving  a  rule  for  liberty  to  proceed,, 
compromise  being  off. 
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As  to  the  distinction  between  mere  negotiations  and  a  compromise 
pending,  see  Banbury  v.  Jones,  15  Ir.  C.  L.  R.,  442;  RiddaU  v.  Crawley, 
Ir.  R.  1  C.  L.  R.,  4;  and  see  Parker  v.  Bell,  2  Ir.  Jur.  N.  S.  330. 

CONTINUING   PROCEEDINGS   BEFORE   FINAL 
JUDGMENT. 

Continnanoe      1 78.  Where  after  defence  filed,  and  before  final  Judgment  shall 

Tf  15wed"  ^ave  *>een  mar^e^>  no  proceeding  shall  have  been  taken  in  any 

y'Sranda*  action  for  one  year  and  a  day,  by  either  plaintiff  or  defendant, 

day.   see     and  no  compromise  shall  be  depending,  neither  party  shall  be  at 

im'rHm'  Hberty  to  proceed  until  he  shall  have  served  on  the  opposite 

'  '      '  party  a  rule  for  liberty  to  proceed,  unless  cause  in  eight  days 

after  service ;  and  such  rule  may  be  obtained  in  the  office  at  any 

time  within  two  years  from  the  last  proceeding,  on  an  affidavit  of 

the  facts ;  but  after  the  lapse  of  two  years  the  party  requiring 

such  rule  shall  serve  notice  of  motion,  and  apply  to  the  Court 

for  same. 

The  General  Order  does  not  apply  to  cases  where  more  than  a  year 
and  a  day  has  elapsed  since  the  service  of  the  summons  and  plaint  without 
a  defence  having  been  filed,  and  the  plaintiff  is  desirous  of  marking 
judgment  As  to  the  course  to  be  adopted  in  such  cases,  see  ante,  p.  36. 
A  defendant  may  also  file  his  defence  although  no  proceeding  has  been 
taken  for  a  year  and  a  day  without  entering  a  rule  under  this  section 
(Grave*  v.  Mercer,  Ir.  R.  5  C.  L.  107). 

In  other  cases  if  either  party  is  desirous  of  proceeding,  he  must  serve 
the  rule  or  notice  of  motion  as  the  case  may  be,  prescribed  by  the  above 
order.  In  KiUinQer  v.  Butler,  6  Ir.  C.  L.  R.  384,  it  was  held  that 
although  the  notice  of  motion  for  liberty  to  proceed  after  the  lapse 
of  two  years  may  be  served  on  the  opposite  attorney,  vet  the  Court 
will,  when  the  notice  is  served,  give  a  conditional  order  only,  which  must 
be  personally  served  upon  the  party.  If,  however,  the  notice  of  motion 
is  personally  served  upon  the  opposite  party  the  order  will  be  absolute  in 
the  first  instance  {Goodman  v.  Goodman,  2  Ir.  Jur.  N.  S.  232). 

When  leave  to  proceed  is  sought  for  after  the  lapse  of  several  years, 
the  delay  which  has  taken  place  must  he  accounted  for.  Want  of  means 
is  not  per  $e  a  sufficient  excuse ;  a  reasonable  and  probable  cause  for  the 
success  of  thesuit  must  be  shown  (Kennedy  v.  Gregg,  4  It.  C.  L.  R.  132); 
and  if  it  appears  that  the  opposite  party  has  been  prejudiced  by  the  delay 
— as,  for  instance,  if  several  of  his  witnesses  have  left  the  country,  leave 
will  be  refused  (O'Callaghan  v.  O'Callaghan,  12  Ir.  C.  L  R.  Ap.  46). 

Where,  however,  the  delay  is  not  attributable  to  the  party  applying 
for  leave,  as,  for  instance,  where  an  order  to  stay  the  proceedings  had 
been  obtained  by  the  opposite  party,  the  result  will  be  different  {Kelly  v. 
Slator,  8  Ir.  Jur.  N.  S.  92);  and  c/.  Gardiner  v.  Feuge,  5  Ir.  Jur.  N.  S.  241. 

The  provisions  of  the  order  are  applicable  where  a  defendant  serves 
notice  of  trial  by  proviso  (Gardiner  v.  Gardiner,  14  Ir.  C  L.  R.  Ap.  31). 
In  such  cases  it  is  not  a  ground  for  discharging  the  order  that  the 
defence  put  forward  by  the  defendant,  and  on  which  he  seeks  to  go  to 
trial,  is  not  a  meritorious  one  (Marsh  v.  Williams,  7  Ir.  C  L.  R.  99). 
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As  to  what  is  a  "  proceeding*'  within  the  meaning  of  the  order,  it  would 
appear  that  the  order  does  not  apply  where  the  party  merely  moves  to 
set  aside  proceedings  {LutnUy  v.  FUmpson,  6.  Dowl.  558)  ;  neither  does 
it  apply  to  proceedings  after  verdict  (Newton  v.  Boodle,  3  C.  B.  795). 
It  does,  however,  apply  where  a  plaintiff  seeks  to  execute  a  writ  of 
inquiry  after  the  lapse  of  a  year  and  a  day  from  the  reoovery  of  an  inter- 
locutory judgment  {Peyton  v.  Bvrdut,  2  Str.  1100). 

SETTING  ASIDE  PROCEEDINGS  FOR  IRREGULARITY. 

1 79.  No  application  to  set  aside  proceedings  for  irregularity  Application 
shall  be  allowed,  unless  made  within  a  reasonable  time  ;  nor  if  ^^Jjnw 
the  party  applying,  or  the  opposite  party,  have  taken  a  fresh  step  not  after  sup 
after  knowledge  of  the  irregularity ;  and  every  notice  of  such  ***£"■ 
motion  shall  point  out  the  irregularity  complained  of.  J^'  "'  [^ 

186.'    ; 

As  to  setting  aside  proceedings  for  irregularity,  see  sects.  16  &  231  of 
the  C.  L.  P.  Act,  1853,  and  the  notes  thereto. 

Applications  to  amend  pleadings  are  not  within  the  order  (Welsh  v. 
M,9M.&W   14). 

PROCEEDINGS  IN  FORMA  PAUPERIS. 

180.  At  any  time,  whether  before  or  after  the  commencement  Liberty  to 
of  an  action,  the  Court  may  allow  any  part  to  remove  into  such  JJJct  defen 
Court  any  proceeding  from  an  inferior  Court,  and  prosecute  or  obtained. 
defend  same  in  forma  pauperis. 

181.  Every  application  for  liberty  to  sue  in  forma  pauperis  Grounds  of 
shall  be  by  motion  without  notice,  grounded  on  affidavit,  stating  seeR^JLT. 
the  cause  of  action,  and  that  the  party  is  unable  from  poverty  to  lsM/r.'iii." 
prosecute  or  defend,  or  remove  and  proceed  with  the  action  (as 

the  case  may  be),  and  so  detailing  his  circumstances  that  the 
Court  may  be  enabled  to  judge  of  the  grounds  of  such  statement 
as  to  poverty,  and  shall  be  accompanied  by  the  certificate  of 
Counsel,  that  in  his  opinion  the  party  has  a  good  cause  of  suit 
or  defence  ;  and  if  such  application  be  made  before  action  brought 
or  cause  removed,  the  same  shall  be  by  petition,  verified  by  affi- 
davit. 

182.  In  all  cases  not  within  the  statute  10  Car.  1.,  seas.  2,  Costa  may  d* 
chap.  1 7,  s.  2,  in  case  the  Court  shall  think  the  conduct  of  a  party  a]^rd?d 

.r,1i»*.  ..  .  .  against  pau- 

suing  or  defending  as  a  pauper  vexatious  or  improper  in  any  per  for 
proceeding,  it  may  order  that  he  shall  pay  the  costs  of  such  pro-  vexa1tio^8 
ceeding,  or  that  his  proceedings  be  stayed  until  such  costs  snail  con  u 
have  been  paid. 

183.  An  order  giving  permission  to  prosecute  or  defend,  or  Order  to  re- 
remove  any  suit  in  forma  pauperis,  shall  not  be  deemed  an  J^JJ^J4^™1' 
authority  to  prosecute,  or  defend,  or  remove  any  suit  except  the  only, 
particular  suit  specified. 
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EJECTMENT. 

Upon  whom  184.  The  writ  of  summons  and  plaint  in  ejectment  on  the 
an?SSnt  in  ^e  sna^  **  served  on  every  person  in  possession  of  the  lands 
ejectment* on  sought  to  be  recovered,  or  any  part  thereof,  or  in  receipt  of  the 
tltle« t0  **  rents  and  profits  of  the  same,  or  any  part  thereof,  or  who  shall 
mfw   "         claim  to  be  entitled  to  the  present  receipt  of  the  same,  or  of  any 

part  thereof. 
Contents  of  1 85.  In  every  affidavit  of  service  of  a  writ  of  summons  and 
affidavits^  plaint  in  ejectment  on  the  title,  it  shall  be  stated  that  the  depo- 
rtment on  nent  knows  not  of  any  person  other  than  those  who  have  been 
title,  to  be  served,  who  is  in  possession  of  the  lands  sought  to  be  recovered, 
served.  or  any  part  thereof,  or  in  receipt  of  the  rents  and  profits,  or  any 

part  thereof,  or  claiming  to  be  entitled  to  the  present  receipt  of 
the  same,  or  any  part  thereof,  and  which  statement  shall  be 
verified  by  the  affidavit  of  the  attorney  of  the  plaintiff,  and  also 
of  the  person,  or  one  of  the  persons  by  whom  ne  was  employed 
to  bring  the  ejectment. 
Upon  whom      1 86.  The  writ  of  summons  and  plaint  in  ejectment  for  non- 
andpf^nt  in  payment  °*  rent>  a^\  be  served  on  the  tenant  under  the  lease  or 
ejectment     instrument  sought  to  be  evicted  and  his  assignee,  and  on  every 
for rentto     person  in  possession,  or  in  receipt  of  the  rents  and  profits  of  the 
86  premises  sought  to  be  recovered,  or  any  part  thereof  ;  and  also 

on  any  mortgagee  of  such  premises,  whose  mortgage  shall  have 
been  registered  within  six  calendar  months  from  the  perfection 
thereof ;  and  also  the  assignee  of  any  such  mortgagee,  whose 
assignment  shall  have  been  in  like  manner  registered, 
affld^vi?  ff  ?'  *n  everv  affidavit  of  service  of  the  writ  of  summons  and 

service  in°  plaint  in  ejectment  for  non-payment  of  rent,  it  shall  be  stated 
ejectment  for  that  the  deponent  knows  not  of  any  person  other  than  those 
rent.  w^0  j^yg  been  served,  who  is  tenant  under  the  lease  or  instru- 

ment sought  to  be  evicted,  or  assignee  thereof,  or  in  possession 
or  receipt  of  the  rents  and  profits  of  the  premises  sought  to 
be  recovered,  or  any  part  thereof ;  or  mortgagee  thereof  whose 
mortgage  has  been  registered  within  six  calendar  months  from 
the  perfection  thereof,  or  assignee  of  any  such  mortgagee  whose 
assignment  hath  been  in  like  manner  registered,  and  which 
statement  shall  be  verified  by  the  affidavit  of  the  attorney  of  the 
plaintiff,  and  by  the  person,  or  one  of  the  persons,  by  whom  he 
was  employed  to  bring  the  ejectment. 
Writ,  how  to  188.  The  writ  of  summons  and  plaint  in  ejectment  may  be 
be  scrred.  served  personally  on  any  party  to  be  served  therewith,  where- 
ever  he  may  be  found  within  the  jurisdiction,  or  at  his  usual 
place  of  residence,  wherever  it  may  be  within  the  jurisdiction, 
on  his  servant,  or  on  his  wife,  child,  or  other  member  of  his 
family,  being  an  inmate  of  the  house,  and  aged  sixteen  years  and 
upwards;  and  in  all  cases  where  such  service  shall  not  have  been 
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effected,  an  application  may  be  made  to  the  Court  to  substitute 
service,  or  have  any  service  already  made  deemed  good. 

189.  The  writ  of  summons  and  plaint  in  ejectment  maybe  ^^  wrved. 
served  at  any  time  while  the  writ  shall  be  in  force,  as  in  the  case 

of  any  other  writ  of  summons  and  plaint. 

190.  The  Taxing  Officer  shall  be  at  liberty  to  allow  a  fee  to  ^0^fee 
counsel  upon  a  case  to  advise  as  to  parties  or  otherwise,  pre-  to  advise 
viously  to  the  institution  of  any  action  of  ejectment,  wherever  may  be 

he  may  consider  such  case  to  have  been  necessary.  ow 

191.  All  General  Rules  herein  contained  shall  extend  to  eject-  ^^ 
roent  (unless  where  the  same  shall  not  be  applicable),  mutatis  to  extend  to 
mutandis,  efectment. 

REPLEVIN. 

192.  When  any  action  of  Replevin  shall  have  been  commenced  J^J^JJ1  ** 
in  any  inferior  Court,  the  mode  of  removing  the  same  into  any  of  ]SJm  inferior 
the  superior  Courts  shall  be  by  the  writ  of  recordari  facias  loque-  courts. 
lam,  according  to  the  form  in  the  3rd  schedule  to  these  Orders, 

and  the  mode  of  proceeding  under  the  said  writ  shall  be  the 
same  as  prescribed  by  the  150th  and  following  order,  in  the  case 
of  the  writ  of  certiorari. 

193.  All  General  Rules  herein  contained  shall  extend  to  re-  ^^  \" 
plevin  (unless  where  the  same  shall  not  be  applicable),  mutatis  replevin. 
mutandis. 

ERROR 

194.  No  practising  attorney,  or  clerk,  or  apprentice  to  a  prac-  No  attorney 
tisng  attorney,  shall  be  bail  in  error  without  the  leave  of  the  ^J;  ^  ta 
Court. 

195.  Two  days'  notice  of  bail  in  error  shall  be  given  before  the  Notice  of 
time  for  putting  in  such  bail.  b°u* 

196.  In  case  of  assignment  of  error,  notice  of  filing  thereof  and  Notice  of 
other  pleadings  in  error  shall  be  served  by  the  party  filing  the  fiMnf  Jf^JJ." 
same,  and  with  such  notice  a  true  copy  of  such  assignment  or  men 
other  pleading  shall  be  delivered  ;  and  every  such  assignment  or 

other  pleading  shall  be  considered  as  filed  only  on  the  day  on 
which  such  notice  shall  be  served,  and  copy  delivered  ;  and 
every  such  assignment  and  other  pleading  in  error  shall  be 
signed  by  counsel  and  attorney. 

197.  The  proceedings  as  to  making  up  the  paper  books,  and  Books  for 
settiug  down  the  case  for  argument,  shall  be  the  same  as  in  cases  SH^g/h. 
of  demurrer,  as  directed  by  the  50th  rule.  '  T.iW8,r.68. 

When  the  plaintiff  in  error  after  having  lodged  the  paper  books  ne- 
glects to  set  the  cause  down  for  argument,  the  defendant  may  do  so,  and 
an  application  on  behalf  of  the  defendant  for  leave  to  mark  final  judg- 
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ment  on  the  grounds  of  the  cause  not  having  been  set  down,  will  there- 
fore be  refused  (Scott  v.  The  Midland  Oreat  Western  Railway  Co..  6  Ir. 
Jur.)  0.  S.  i).  When  the  plaintiff  in  error  neglects  to  make  up  the  pa- 
per books,  the  defendant  should  not  apply  to  the  Court  below  to  set  aside 
the  proceedings  (Doolin  v.  Doolin,  7  Ir.  Jur.  N.  S.,  34).  In  such  a  case 
the  application  should  be  made  to  the  Court  of  error. 

Upon  the  argument  of  a  case  in  the  Court  of  error  the  senior  counsel 
for  the  plaintiff  begins,  and  is  followed  by  the  junior  on  the  same  side. 
The  senior  counsel  on  the  other  side  is  then  heard,  and  is  followed  by  his 
junior,  and  the  counsel  opening  has  the  general  reply  {Roddy  v.  Fitzge- 
rald, 7  Ir.  C.  L.  K.,  142  n  ;  Holmes  v.  Smith,  8  Ir.  C.  L.  R.,  425  n.}. 

bookTfor0f       l<fim  ^  paper  books  for  the  Judges  on  proceedings  in  error 
judges.         shall  contain  a  copy  of  the  record  and  suggestion  or  assignment 
of  errors,  and  the  pleadings,  if  any,  thereon,  with  the  names  of 
the  counsel  and  attorney,  and  a  statement  signed  by  counsel  for 
each  party  of  the  points  intended  to  be  argued,  and  shall  have 
endorsed  thereon  an  index  denoting  the  page  at  which  each  do- 
cument commences,  and  shall  be  fully  noted  in  the  margin, 
issues  in  fact      199.  In  cases  of  error  in  fact,  when  issue  in  fact  shall  be  joined, 
to  ebTpro?W  *^e  proceedings  with  respect  to  the  trial  of  said  issue  shall  be  the 
ceeded  wity.  same,  mutatis  mutandis,  as  in  case  of  any  other  issue  in  fact ;  and 
on  producing  the  postea  to  the  proper  officer,  he  shall  mark  judg- 
ment for  the  party  who  has  obtained  the  verdict,  and  when  issue 
in  lawshall  be  joined  in  such  proceeding  in  error  the  proceedings 
shall  be  the  same  as  on  the  argument  of  demurrer  in  ordinary 
cases. 
Error  not  to      200.  In  no  case  shall  error  be  brought  for  any  error  in  a  judg- 
for costeoniy  ment  witn  respect  to  costs  only,  until  after  application  to  the 
Court  in  which  such  judgment  may  have  been  given,  to  amend 
the  judgment  in  that  respect. 
Coeta  of  201.  The  costs  of  proceedings  in  error  shall  be  taxed  and 

costs  in  the   allowed  as  costs  in  the  cause. 

cause,  K.  G. 

J1  *«»* 1853'  '^"8  or^er  only  provides  for  the  mode  of  taxation  of  costs,  and  does 
not  entitle  a  party  to  costs  where  formerly  they  would  not  have  been 
awarded  to  him  (Fisher  v.  Bridges,  4  El.  &  BL  666).  Neither  will  he  be 
entitled  to  them  under  sect.  169  of  the  C.  L.  P.  Act,  1853,  which  pro- 
vides that  proceedings  in  error  shall  be  a  step  in  the  cause.  Before  this 
order  the  costs  should  have  been  taxed  in  the  Court  of  error  and  an  appli- 
cation to  review  the  taxation  should  likewise  have  been  there  made;  and 
the  object  of  the  present  order  is  to  provide  that  the  costs  shall  be  taxed 
in  the  same  way  that  ordinary  costs  are  taxed. 

The  right  of  the  parties  to  costs  in  error  is  founded  upon  9  Wm.  nx 
ch.  25,  sect.  10 ;  9  Wm.  in.  ch.  10,  sect.  2  ;  and  6  Anne,  c.  10,  sect.  22. 
When  the  judgment  of  the  Court  below  is  reversed,  there  is  no  statutory 
provision,  and  each  party  consequently  bears  his  own  costs  of  the  pro- 
ceedings in  error,  but  the  party  succeeding  is  entitled  to  have  the  judg- 
ment entered  up  awarding  him  the  costs  of  the  proceedings  below. 


r.  69., 
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Where,  however,  a  judgment  had  for  the  plaintiff  is  reversed  by  the 
defendant  for  error  in  fact,  the  defendant  is  not  entitled  to  include  in 
the  judgment  of  reversal  the  cost  of  defending  the  action  (lever*  v. 
Bainbridge,  8  Ir.  C.  L.  R.  150). 

When  the  judgment  of  the  Court  below  is  affirmed,  it  may  be  laid 
down  generally  that  the  defendant  in  error  is  entitled  to  costs  by  virtue 
of  the  several  statutes  referred  to  above.  Where  after  the  death  of  a 
plaintiff  in  error  the  proceedings  were  continued  by  the  devisee,  it  was 
held  that  the  judgment  of  the  Court  below  having  been  affirmed,  he  was 
only  liable  for  the  costs  incurred  after  he  was  made  a  party  (Parker  v. 
Tootal,  L.  R.  1  Ex.  41). 


Note— Beside  the  foregoing  rules  of  practice,  there  are  others 
in  the  body  of  the  Common  Law  Procedure  Amendment  Act 
(Ireland),  1853,  which  are  not  repeated  here,  but  which  of 
course  must  be  observed. 

Dated  1  ith  day  of  January,  1854. 

THOS.  LEFROY.  '  ,        , 

JAMES  HENRY  MONAHAN.t  fca>r{ 
D.  R.  PIGOT.        cUckpL-   . 
ROBERT  TORRENS.     '      *    ' 
P.  C.  CRAMPTON.       "  u 
N.  BALL,  .k 

J.  D.  JACKSON. 
RICHARD  MOORE. 
RICHARD  W.  GREENE.   ,  . 
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SCHEDULES  TO  WHICH  THESE  ORDERS  REFER. 
>  ♦  ♦  ♦  < 

SCHEDULE  I. 

Fees  to  be  allowed  to  Attorneys  on  Taxation  of  Costs. 


Instructions. 


1  Instructions  to  proceed  or  defend  in  ordinary  cases    0 

2  Instructions  to  sue  or  defend,  where  a  question  of 

title  to  real  property  or  an  office,  arises,  (to  be 
determined  by  tne  Taxing  Master)  1 


1     0 


Letters. 

3  Letter  for  payment,  or  to  settle,  and  copy,  if  sent   . 

N.B. — Not  to  be  allowed,  unless  sent  a  rea- 
sonable time  before  action  commenced. 

Writs  and  process. 

4  Writ  of  summons  and  plaint,  or  capias 

N.B. — If  over  ten  folios,  to  be  increased  at  the 
discretion  of  the  Master. 

5  Summons  in  ejectment,  and  endorsement  thereon  . 

6  Replevin 

7  Recordari    . 

8  Attachment 

9  Certiorari     . 

10  Procedendo 

11  Prohibition 

12  Supersedeas 

13  Memorandum  of  error 

1 4  Habeas  corpus  ad  testificandum 

15  Subpoena  ad  testificandum  for  four  witnesses  or 

under       ...... 

16  For  each  additional  witness 

17  Subpoena  duces  tecum  .... 

N.B. — If  witnesses  live  at  a  distance  from 
each  other,  Master  may  allow  as  many 
subpoenas  as  be  may  deem  necessary. 
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18  Commission  for  witnesses 

19  Capias  ad  satisfaciendum 

20  Fieri  facias 

21  Elegit 

22  Revivor 

23  Retorno  habendo 

24  Habere,  facias  possessionem,  and  notice  thereon  of 

rent  due,  where  number  of  defendants  does  not 
exceed  twenty      .  .  .  . 

25  Ditto,  for  every  additional  twenty  defendants  or 

under       ...... 

26  Ditto,  and  fieri  facias  or  <japias  ad  satisfaciendum 

for  costs  in  one  writ    .... 

27  Writ  of  possession,  1,  2  Will,  iv.,  c.  31,  s.  24,  &c.  . 

28  Writ  of  restitution    .  .  .  .  . 

29  Levari  facias,  or  other  writ  issued  after  final  judg- 

ment not  herein  particularly  specified    . 

30  Writ  of  inquiry,  fee  on 

31  Engrossing  ditto,  per  folio   .... 

32  Abstract  of  Nisi  Prius,  first  issues  . 

33  For  each  additional  issue  (at  the  discretion  of  the 

Master),  but  not  in  any  case  to  exceed  £1 

N.B. — A  fee  to  counsel  to  be  allowed  on 
settling  issues  in  proper  cases. 

34  Engrossing  ditto,  per  folio   .... 

35  Writ  of  scire  facias,  fee  on  . 

36  Engrossing  ditto,  per  folio    .... 

37  Notice  in  Gazette,  &c,  to  corporations  and  public 

bodies,  under  Common  Law  Procedure  Amend- 
ment Act  (Ireland),  1853 

38  Ditto,  each  copy        ..... 

N.B. — The  above  fees  to  include  all  certificates 
at  foot  and  endorsements,  sealing,  and 
all  things  requisite  to  complete  the  writ 
or  process. 
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Appearance  and  Defence. 

39  Appearance  and  defence       .  .  . 

40  Drawing  and  engrossing  particulars  of  set-off",  five 

folios  or  under      ..... 

41  If  over  five  folios,  draft  per  folio 

42  Engrossing  per  folio  .... 
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Term  Fee. 

£   s.    d. 

43  Term  Fee  .  .  .  .068 

N.B.—  To  commence  with  summons  and  plaint 
and  defence,  and  to  end  with  final 
judgment.  Not  to  be  chargeable  for 
plaintiff,  unless  an  act  in  Court  be  done 
in  the  term.  In  cases  where  several 
separate  pleas  or  defences  are  put  in  by 
the  same  attorney,  one  term  fee  only  to 
be  allowed  for  all. 

Drafts,  Engrossments,  and  Copies. 

44  Drawing  and  engrossing  any  pleading  of  six  folios 

or  under,  including  suggestions  on  record,  bills 
of  exceptions,  special  verdicts,  interrogatories, 
and  summary  of  pleadings,  &c.,  (to  include  in- 
structions and  copies  for  counsel,  when  employed)    0  10    0 

45  If  over  six  folios,  for  draft  per  folio  .  .010 

46  Engrossing  ditto,  per  folio    .  .  .  .006 

N.B. — In  cases  of  difficulty  and  importance, 
wherein  the  pleading  is  short,  an  ad- 
ditional compensation  for  instructions 
given  counsel  may  be  allowed,  but  with- 
in the  rule  as  to  cases  for  advice  of 
proofs,  post,  No.  171. 

47  Drawing  and  engrossing  affidavit,  when  five  folios 

or  under  ..... 

48  Drawing  affidavit,  per  folio 

49  Engrossing  ditto,  per  folio    ."  .  .  . 

50  Drawing  and  engrossing  petition,  charge,  or  dis- 

charge, and  copy,  five  folios  or  under 

51  Drawing  petition,  charge,  or  discharge,  per  folio    . 

52  Engrossing  ditto,  per  folio    .... 

53  Drawing  and  engrossing  recognizance,  or  bail-piece 

54  Drawing  assignment  of  judgments,  ten  folios  or 

under        ...... 

55  Engrossing  ditto        ..... 

56  Drawing  and  engrossing  memorial  of  ditto  . 

57  Drawing  and  engrossing  satisfaction  piece  and  affi- 

davit        ...... 

58  Drawing  and  engrossing  submission  or  award,  five 

folios  or  under     ..... 

59  Ditto  for  each  additional  folio,  for  draft  per  folio    . 

60  Engrossing  ditto  per  folio     .... 
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£  s.    d. 

61  Drawing  and  engrossing  consent  or  undertaking, 

five  folios  or  under  .  .  .  .034 

62  Ditto,  for  each  additional  folio  for  draft,  per  folio  .006 

63  For  copy,  per  folio     .  .  .  .  .003 

64  Drawing  and  engrossing  all  necessary  certificates, 

five  folios  or  under  .  .  .  .026 

65  Ditto,  for  each  additional  folio  or  draft       .  .006 

66  For  eugrossing,  per  folio       .  .  .  .003 

67  Drawing  and  engrossing  receipt  for  money  or  other 

matter,  in  a  cause  .  .  .  .026 

68  Drawing  deeds,  or  like  instruments,  not  herein  spe- 

cially provided  for,  for  each  skin  of  fifteen  folios    0  15    0 

69  Engrossing  ditto        .  .  .  .  .    0  15    0 

N.B. — At  the  same  rate  for  a  greater  or  a  less 
quantity. 

70  Filling  common  bond  and  warraut  .  .  .    0  13    4 

71  Drawing  and  engrossing  any  ordinary  power  of  at- 

torney      .  .  .  .  .  .    0  13    4 

72  Copy  deeds,  under  64  sec  of  16  and  17  Vic.  c.  1 13, 

per  folio    .  .  .  .  .  .006 

73  Each  necessary  copy  of  summons  and  plaint  in  eject- 

ment        .  .  .  .  .  .026 

N.B.— The  attorney  for  the  plaintiff  shall 
verify  the  necessity  of  the  service  claim- 
ed as  to  each  respective  individual,  to 
the  satisfaction  01  the  officer. 

74  Drawing  notice,  six  folios  or  under  .  .  .040 

75  Ditto,  for  each  additional  folio         .  .  .006 

76  Copy  notice,  six  folios  or  under        .  .  .010 

77  Ditto,  for  each  additional  folio         .  .  .002 

N.B. — The  officer  to  disallow  all  unnecessary 
notices. 

78  Service  of  notice,  rule,  or  order  in  Dublin  on  oppo- 

site Attorney       .  .  .  .  .010 

79  Certificate  of  description  of  defendant,  &c.,  pur- 

suant to  statute  9  Geo.  rv.,  c.  35,  ss.  8,  9  .026 

80  Drawing  report,  including  attendance  on  the  master, 

&c.,  for  instructions  for  his  report,  and  drawing 
rough  draft  thereof  and  of  schedules,  for  each 
folio,  or  concluding  part  of  a  folio,  for  so  many 
as  the  signed  report  and  schedules  shall  contain    0    0    6 

81  Engrossing  report  and  schedules,  for  each  folio       .003 

82  Each  copy  of  an  ordinary  writ,  order,  notice,  con- 

sent, summons,  or  the  like  .  .  .010 
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£   s.  d. 


83  All  copies  of  documents  not  herein  otherwise  pro- 

vided for,  including  copies  to  be  served  under 
the  statute,  and  for  the  use  of  the  Court,  and 
books  for  the  Judges,  for  each  folio        .  .002 

N.B. — Parchment  to  be  allowed  for  plead- 
ings, summary  of  pleadings,  &c.,  and 
other  documents  required  to  be  filed  on 
parchment. 

Attendances. 

84  Attendance  and  fee  on  side-bar  rule,  or  to  make 

order  of  Nisi  Prius  a  rule  of  Court         .  .034 

85  Attendance  on  each  motion  in  Court,  or  in  Cham- 

ber, not  requiring  notice  .  .  .068 

86  Attendance  on  common  motions  on  notice,  day  of 

hearing     .  .  .  .  .068 

87  Attendance  on  new  trial  motions,  trials  by  the  re- 

cord, or  law  arguments,  day  of  hearing  .    0  13     4 

88  Attendance,  while  motion  or  cause  in  the  list  and 

not  called  on,  or  which  not  being  listed  is  liable 

to  be  moved,  each  day     .  .  .  .034 

N.B. — This  fee  not  to  be  allowed  for  any  day 
on  which,  by  the  practice  of  the  Court, 
the  motion  or  cause  is  not  to  be  called 
on. 

89  Attendance,  to  mark  judgment        .  .034 

90  Attendance,  to  satisfy  judgment,  including  signing 

the  roll 0    6    8 

91  Attendance,  on  writ  of  inquiry  or  inquisition,  in 

Dubhn 110 

92  Ditto,  in  the  country  .  .  .  .220 

N.B. — These  fees  to  include  all  attendances 
for  delivery  and  return. 

93  Attending  opposite  party  with  draft  abstract  for  ap- 

proval or  objection  .... 

94  Attending  Clerk  of  the  Rules  with  draft  abstract, 

etc.,  for  Judge  to  settle  issues 

95  Ditto,  on  record  of  Nisi  Prius,  in  Dublin,  day  of 

Grial  ...... 

96  Ditto,  each  succeeding  day  of  trial    . 

97  Attendance  on  ditto,  while  cause  in  the  list  un- 

heard, each  day  ..... 

98  Assizes  fee     . 

99  For  each  day  of  trial  after  the  first 
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£     8.  d. 

100  As  between  attorney  and  client,  if  the  attorney 

employed  at  the  trial  be  not  a  practitioner  of  the 
county,  the  client  will  be  liable  to  pay  him  in 
lieu  of  the  assizes  fee,  for  each  day  necessarily 
occupied    .  .  .  .220 

101  Also  his  actual  travelling  and  other  expenses,  or  in 

lieu  of  them,  per  diem    .  .  .  .110 

102  Attendance  on  the  sheriff,  or  his  returning  officer, 

coronor,  or  elisor,  with  writ  and  for  return,  or 

for  assignment  of  bail  or  replevin  bond  .034 

103  Attendance  on  registrar,  with  docket  of  abstract 

and  copy  of  bill  of  particulars  (with  certificate  of 
counsel,  where  requisite),  and  to  enter  cause  for 
trial  .  ?  .  .  .  .068 

104  Attendance  and  docket  for  registrar,  of  plea  of 

confession  or  consent  for  judgment  given,  and 

that  cause  will  not  proceed  to  trial  .084 

105  Attendance  for  postea,  if  not  filed  on  the  proper 

day  .  .  .  .034 

106  Attendance  to  see  cause  set  down  for  argument    .    0-3    4 

107  Attendance  on  officer,  with  notice  of  motion         .034 

108  Attendance  for,  and  filing  first  summons  to  go 

before  judge,  officer,  or  arbitrator  .  .084 

109  Attendance  on  judge  or  baron  for  order  and  fiat    0    6    8 

110  Attendance  and  docket  for  judge  or  baron,  with 

notice  for  new  trial  motion,  or  conditional  order 
for  setting  aside  verdict  or  non-suit,  together 
with  the  necessary  documents     .  .  .034 

111  Attending  to  examine  books  for  the  judges  .034 

112  Noting  books  for  the  judges,  indexing  and  endors- 

ing the  grounds  of  objection  or  exception,  in- 
cluding instructions  and  attendance  on  counsel 
for  same,  if  necessary  .  .  .    0  13    4 

113  Attending  to  inspect,  under  the  Common  law 

Procedure  Amendment  Act,  sec.  47        .  .    0  13    4 

114  Never  to  exceed      .  .  .  .200 

115  Attendance  before  the  master  on  special  reference    0    6    8 

N.B. — To  be  increased  at  the  discretion  of  the 
officer  according  to  the  time  occupied. 
Not  to  exceed  on  any  one  day  .10    0 

116  Attendance  to  enrol  memorial  of  assignment  of 

judgment  .  .  .  .  .068 

117  Attending  to  amend  pleadings  under  order  or  by 

consent     .  .  .  .  .  .068 

118  For  all  the  attendances  in  the  offices  of  the  Courts 

in  cases  where  no  term  fee  allowed  .068 
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119  Attending  to  draw  money  out  of  Court     . 

1 20  Attending  for  jury  panel    .... 

121  Attending  to  obtain  names  of  viewers 

122  Attendance  to  strike  special  jury    . 
128  Attendance  to  reduce  special  jury  . 

124  list  of  forty-eight  names    .... 

125  List  of  twenty-four  names  .... 

126  Attendance  inquiring  as  to  solvency  of  sureties 

proposed  ...... 

127  Attendance,  putting  in  or  opposing  special  bail 

or  sureties  ..... 

128  Attendance  at  the  Stamp  Office     . 

129  Attending  to  settle,  and  pay  debt  and  costs 

N.B. — If  debt  under  £5,  no  instructions  or 
attendance  shall  be  allowed.  But  this 
shall  not  extend  to  actions  brought 
for  the  purpose  of  trying  a  right  to 
property  more  extensive  than  the  sum 
sued  for. 

130  Attendance  to  enter  suggestion  on  the  roll 

131  Attendance  to  pay  money  into  Court 

132  Attending  on  a  view  jury  in  Dublin 

133  Ditto  in  the  country,  according  to  distance,  oot 

-exceeding,  (exclusive  of  travelling  expenses)  per 
diem         ...... 

134  Attendance  on  arbitrators,  for  each  hour  when 

business  done       ..... 

135  Not  to  exceed  on  any  day  .... 

136  Attending  the  parties  on  execution  of  deeds,  or  to 

see  assignments  of  judgments  and  memorials  ex- 
ecuted      .  .  . 

137  Also  for  each  execution  at  a  different  time  and  place 

138  Attending  to  examine  witnesses,  not  to  exceed  in 

any  case  against  the  party 

139  Attending  to  inspect  or  exhibit  documents 

140  Attending  counsel  with  briefs,  cases,  pleadings, 

specification  of  demurrer,  refreshers,  retainers, 
to  appoint  consultations,  and  for  certificates  : 
this  to  include  attendance  on  all  the  counsel,  no 
matter  how  many  .... 

141  Attending  consultation       .... 

142  Attending  search  for  judgment  when  pleaded,  and 

attending  officer  to  sign  certificate  under  43rd 
rule  ...... 

143  Attending  on  judge's  summons  or  adjournment 
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£   s.    d. 
thereof,  or  on  any  other  matter  where  it  is  neces- 
sary to  take  directions  or  obtain  his  signature  .068 

144  Attending  judge  for  summons  to  settle  exceptions, 

or  to  sign  exceptions       .  .  .  .068 

1 45  Attending  to  appoint  guardian  or  prochein  ami, 

and  to  sign  consent  to  act  .  .  .068 

146  Attending  officer  with  statement  of  points  relied  on 

to  support  nul  tiel  record  .  .  .068 

147  Attending   on   officer  to   produce  record  from 

another  Court      .  .  .  '.  .068 

148  Attending  Gazette  and  newspaper  offices  to  insert 

notices  to  corporate  and  public  bodies,  for  the 
attendance  on  each  paper  .  .  .068 

149  Each  necessary  attendance  not  herein  otherwise 

provided  for,  for  the  first  hour  . 

150  If  on  a  public  board,  for  the  first  hour 

151  For  each  further  hour  on  same  day 

152  Not  to  exceed  on  same  day 

153  Each  necessary  attendance  on  the  client,  or  on  any 

other  person  by  his  directions,  for  the  first  hour 

154  For  each  succeeding  hour  employed 

155  Not  to  exceed  on  same  day  ... 

156  On  appointment  of  new  attorney,  for  his  necessary 

instructions  to  enable  him  to  obtain  a  knowledge 

of  the  cause,  in  ordinary  cases  .  .068 

157  To  be  increased  when  the  officer  is  of  opinion  the 

labour  deserves  it,  but  not  to  exceed     .  .200 

N.B. — This  is  not  to  be  allowed  against  the 
party,  except  in  cases  where  the  change 
arises  from  absolute  necessity,  not  from 
the  voluntary  act  of  the  client. 


Signing  Fee. 

158  Signing  consents,  admissions,  certificates,  summary 
memorandum  of  error,  suggestion  of  error, 
pleadings,  affidavits,  reports,  or  other  docu- 
ments, to  be  filed  pursuant  to  any  statute  or  rule 
of  Court,  or  any  undertaking  to  appear  and 
defend,  or  to  go  to  trial.  .  .  .026 

N.B. — The  signing  fee  for  writs  and  records 
is  included  in  the  allowances  above 
made  for  those  instruments. 
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Searches. 

159  Search  in  the  office  for  summons  and  plaint,  or 

appearance  and  defence,  or  the  like        .  .034 

N.B. — These  searches  to  be  allowed  when 
the  time  limited  for  performing  the  act 
has  expired. 

160  Search  for  judgment,  on  reviving,  satisfying,  or 

assigning  (to  include  instructions)  .  .068 

161  Docket  and  copy  for  requisition  for  search  to  be 

made  by  the  registrar  of  deeds,  six  folios  or 

under       .  .  .  .  .  .050 

162  For  each  succeeding  folio    .  .  .  .010 

163  Attending  registrar  of  deeds  for  office  search,  whe- 

ther common  or  negative  .  .  .    0  13    4 

164  Search  on  adversary's  title  in  registry  of  deeds  by 

attorney,  previous  to  bringing  ejectment,  for  each 
hour  he  is  actually  and  necessarily  employed  in 
making  the  search  .  .  .  .068 


Briefs. 

165  Draft  brief  for  trial,  comprising  statement  of  the 

case,  testimony  of  the  witnesses,  abstract  of  docu- 
ments too  long  to  brief,  and  necessary  observa- 
tions, for  each  brief  sheet  containing  six  folios  .034 

166  Copies  of  ditto ;  also  copies  of  the  necessary  plead- 

ings and  documentary  evidence,  for  each  sheet 
containing  six  folios        .  .  .  .020 

167  Draft  observations  and  copy  for  counsel  on  motion, 

law  argument,  or  the  like  .  .  .054 

168  Copies  to  accompany  ditto,  of  affidavits,  pleadings, 

and  other  necessary  documents  (when  they  ex- 
ceed six  folios)  each  sheet  containing  six  folios       0    2    0 

169  Docket  of  retainer,  refresher,  or  the  Eke,  for  the 

first  counsel         .  .  .  .  .034 

170  For  each  of  the  other  counsel         .  .  .010 

171  Copy  statement  of  case  for  counsel  to  advise  proofs, 

for  each  sheet  of  six  folios  .  .  .020 

N.B. — The  draft  of  such  case  allowed  where 
brief  for  trial  hot  afterwards  made. 
Copies  of  pleadings  and  documents  sent 
with  case  for  proofs  must  be  afterwards 
incorporated  with  briefs  for  trial. 
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Taxation  of  Costs. 

172  Draft  costs  between  party  and  party,  per  page,  to 

contain  on  the  average  twenty  items      .  .010 

173  Copy  .  ...  .        -.006 

N.B. — In  costs  between  attorney  and  client  no 
draft  allowed,  nor  copy,  save  that  if  the 
attorney  had  furnished  his  bill  to  his 
client  for  payment,  and  he  is  afterwards 
obliged  to  furnish  his  bill  pursuant  to 
the  statute,  or  if  he  be  obliged  or  re- 
quested to  furnish  extra  copies  to  his 
client,  or  to  third  parties  (as  receivers 
in  Chancery,  &c.),  or  for  taxation,  then 
the  extra  copies  are  to  be  allowed  for 
at  the  above  rate. 

174  Attendance  to  tax  costs,  not  requiring  summons  .050 

175  Ditto,  on  summons       *      .  .  .  .068 

176  For  each  successive  hour    .  .  .  .068 

177  Examining  a  bill  of  costs  by  the  attorney  opposing 

it  on  taxation,  for  two  hundred  items  or  less     .034 

Enrolments. 

178  On  enrolling  judgment,  or  other  matter  of  record  Enrol  judg- 

preparedby  the  officer,  for  the  first  roll  .    0    5    0  ment- 

179  For  each  succeeding  roll     .  .  .  .026 


SCHEDULE  II. 

Forms  op  Executions,  pursuant  to  Statute  16  &  17  Vic, 
c.  113. 

Victoria,  &c.,  to  the  Sheriff  of,  &c.  Whereas  A.  B.,  Elegit  on  a 

lately  in  our  court  before  us  at  the  Queen's  Courts,  Dublin,  by  J?dgl5®[,t  ln 
the  judgment  of  the  same  court,  recovered  against  C. D.  the  sum  ^chhTas- 
of  £  y  which  in  our  said  court  before  us  were  adjudged  to  sumpsit. 

the  said  A.  B.  for  his  damages  which  he  had  sustained,  as  well 
on  occasion  of  the  not  performing  of  certain  promises  and  under- 
takings then  lately  made  by  the  said  C.  D.  to  the  said  A.  B.  as 
for  his  costs  and  charges  by  him  about  his  suit  in  that  behalf 
expended,  whereof  the  said  C.  D.  is  convicted,  as  appears  to  us 
of  record ;  and  afterwards  the  said  A.  B.  came  into  our  said 
court  before  us,  and,  according  to  the  form  of  the  statutes  in 
such  case  made  and  provided,  chose  to  be  delivered  to  him  all 
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the  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick,  except 
his  oxen  and  beasts  of  the  plough,  and  also  all  such  lands,  tene- 
ments, rectories,  tithes,  rents,  and  hereditaments,  including  lands 
and  hereditaments  of  copyhold  or  customary  tenure  in  your  baili- 
wick, as  the  said  C.  D.,  or  any  person  in  trust  for  him  was  seized 
or  possessed  of,  on  the  day  of  ,  in  the  year  of  our 

Lord  ,  on  which  day  the  judgment  aforesaid  was  entered  up, 
or  at  any  time  afterwards,  or  over  which  the  said  C.  D.  on  the 
said  day  of  (the  day  on  which  the  judgment  was  entered 

up),  or  at  any  time  afterwards  had  any  disposing  power,  which 
he  might,  without  the  assent  of  any  other  person,  exercise  for 
his  own  benefit,  to  hold  to  him  the  said  goods  and  chattels  as  his 
proper  goods  and  chattels,  and  to  hold  the  said  lands,  tenements, 
rectories,  tithes,  rents,  and  hereditaments  respectively,  according 
to  the  nature  and  tenure  thereof  to  him  and  to  his  assigns,  accord- 
ing to  the  form  of  the  said  statutes,  until  the  damages  aforesaid, 
together  with  interest  upon  the  said  sum  of  ,  at  the  rate  of 

four  pounds  per  centum  per  annum,  from  the  day  of 

in  the  year  of  our  Lord  ,  (the  day  on  which  the  judgment 

too*  entered  up,  or,  in  case  the  judgment  was  entered  up  prior  to 
the  ist  November,  1840,  say  "from  the  1st  day  of  November,  1840, 
in  the  year  of  our  Lord,  1840,"^  shall  have  been  levied.  There- 
fore we  command  you,  that  without  delay  you  cause  to  be  deli- 
vered to  the  said  A.  B.  at  a  reasonable  price  and  extent,  all  the 
goods  and  chattels  of  the  said  C.  D.,  in  your  bailiwick,  except 
his  oxen  and  beasts  of  the  plough,  and  also  all  such  lands,  tene- 
ments, rectories,  tithes,  rents,  and  hereditaments,  including  lands 
and  hereditaments  of  copyhold  or  customary  tenure  in  your 
bailiwick,  as  the  said  CD.  or  any  person  in  trust  for  him  was 
seized  or  possessed  of,  on  the  said  day  of  or  at  any 

time  afterwards,  or  over  which  the  said  C.  D.  on  the  said 
day  of  ,  or  at  any  time  afterwards,  had  any  disposing 

power,  which  he  might,  without  the  assent  of  any  other  person, 
exercise  for  his  own  benefit ;  to  hold  the  said  goods  and  chattels 
to  the  said  A.  B.  as  his  proper  goods  and  chattels,  and  also  to 
hold  the  said  lands,  tenements,  rectories,  tithes,  rents,  and  here- 
ditaments respectively,  according  to  the  nature  and  tenure  there- 
of, to  him  and  his  assigns,  until  the  damages  aforesaid,  together 
with  interest  as  aforesaid,  shall  have  been  levied  ;  and  in  what 
manner  you  have  executed  this  our  writ,  make  appear  to  us  at 
the  Queen's  Courts  on  next  coming,  under  your  seal  and 

seals  of  those  by  whose  oaths  you  shall  make  the  said  extent  and 
appraisement,  and  have  there  then  this  writ. 

Witness,  Thomas  Lefroy,  Esq.,  the  day  of  ,  in  the 

year  of  our  reign. 

Sum  due  to  the  Plaintiff,  £  A .  Bashe. 

Attorney  for  the  Plaintiff. 
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Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom  of  P'j*1*  ™t*n 
Great  Britain  and  Ireland,  Queen,  Defender  of  the  Faith,  and  the  Queen's11 
8oforth.    To  the  Sheriff  of  the  County  of  greeting :  Bench  in 

Whereas  lately  in  our  Court  before  us  at  the  debt* 

Queers  Courts,  to  wit,  in  Term,  in  the 

year  of  our  reign,  by  the  judgment  of  the  said  Court  recovered 
against  as  well  a  certain  debt  of 

sterling,  as  pounds,  shillings,  and  pence,  of  the 

like  money,  which  to  the  said  in  our  said  Court 

adjudged  for  damages  which  sustained  as 

well  by  reason  of  the  detention  of  the  said  debt  as  for 
expenses  and  costs  by  laid  out  about  suit  in  that 

behalf,  whereof  the  said  is  convicted  as  it 

appears  to  us  of  record,  And  afterwards  the 

said  came  into  our  said  Court  before  us,  and  accord- 

ing to  the  form  of  the  statutes  in  such  case  made  and  provided, 
chose  to  be  delivered  to  him  all  the  goods  and  chattels  of  the  said 
in  your  bailiwick,  except  his  oxen  and  beasts  of 
his  plough  ;  and  also  all  such  lands,  tenements,  rectories,  tithes, 
rents,  and  hereditaments,  including  lands  and  hereditaments 
which  may  be  of  copyhold  or  customary  tenure,  in  your  baili- 
wick, as  the  said  or  any  person  in  trust  for 
him,  shall  be  seized  or  possessed  of  on  the  day  of 
in  the  year  of  our  Lord,  18  ,  on  which  day  the  judgment  afore- 
said was  entered  up,  or  over  which  the  said  shall 
or  may  have  any  disposing  power,  which  he  may  without  the  as- 
sent of  any  other  person,  at  the  time  of  the  delivery  of  this  writ 
to  you,  exercise  for  his  own  benefit,  to  hold  to  him  the  said  goods 
and  chattels,  as  his  own  proper  goods  and  chattels,  and  to  hold 
the  said  lands,  tenements,  rectories,  tithes,  and  hereditaments  re- 
spectively, according  to  the  nature  and  tenure  thereof,  to  him  and 
his  assigns,  according  to  the  form  of  the  said  statutes,  until  the 
debt  and  damages  aforesaid  shall  have  been  levied.  Therefore 
we  command  you  that  without  delay  you  cause  to  be  delivered  to 
the  said  by  a  reasonable  price  and  extent,  all 
the  goods  and  chattels  of  the  said  in  your  baili- 
wick, except  his  oxen  and  beasts  of  the  plough,  and  also  all  such 
lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments  re- 
spectively, including  lands  and  hereditaments  which  may  be  of 
copyhold  or  customary  tenure,  in  your  bailiwick,  as  the  said 
or  any  person  in  trust  for  him  is  seized  or  pos- 
sessed of,  at  the  time  of  the  delivery  of  this  writ  to  you,  or  over 
which  the  said  had  on  the  day  of 
in  the  year  of  our  Lord  18  ,  on  which  day  the  judgment  afore- 
said was  entered  up,  any  disposing  power  which  he  might  with- 
out the  assent  of  any  other -person,  exercise  for  his  own  benefit  to 
hold  the  said  goods  and  chattels  to  the  said  as 
his  proper  goods  and  chattels,  and  also  to  hold  the  said  lands, 
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tenements,  rectories,  tithes,  rents,  and  hereditaments  respectively, 
according  to  the  nature  and  tenure  thereof  to  him  and  his  assigns, 
until  the  debt  and  damages  aforesaid  shall  be  levied,  and  in  what 
manner  you  shall  have  executed  this  writ,  make  appear  to  us  at 
the  Queen's  Courts,  on  the  day  of  next  coming, 

under  your  seal  aud  the  seals  of  those  by  whose  oaths  you  shall 
make  such  extent  and  appraisement,  and  have  you  then  there  the 
names  of  those  persons  by  whose  oaths  you  shall  make  such  ex- 
tent and  appraisement,  and  this  writ.  Witness,  Thomas  Lefroy, 
Esq.,  at  the  Queen's  Courts,  the  day  of  in  the 

year  of  our  reign. 
Sum  due  to  the  Plaintiff,  £  A.  Bushe. 

Attorney  for  the  Plaintiff. 


Fieri  Facias  Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom  of 
on  a  judg-  Great  Britain  and  Ireland,  Queen,  Defender  of  the  Faith,  and 
o£mi-t        soforth,  To  the  Sheriff  of  the  County  of  greeting. 

Bench.  We  command  you  that  off  the  goods  and  chattels  of  you 

cause  to  be  levied  in  your  bailiwick  the  sum  of  £  sterling, 

being  the  sum  certified  to  be  due  on  foot  of  the  sum  of  £ 
lately  adjudged  to  for  debt  and  costs  by  the  judgment  of 

our  Court,  on  the        day  of  as  it  appears  to  us  of  Kecord ; 

and  have  you  that  money,  together  with  interest  on  said  sum  of 
£  ,  at  the  rate  of  four  pounds  per  centum  per  annum,  from 

the  day  of  aforesaid,  before  us  at  the  Queen's 

Courts  on  the  day  of  next  coming,  to  render  to  the 

said  for  the  debt  and  costs  and  interest  aforesaid  ;  and 

that  you  do  all  such  other  acts  as  by  an  act  passed  in  the  six- 
teenth and  seventeenth  years  of  our  reign  you  are  in  this  behalf 
commanded,  and  have  you  then  there  this  writ.  Witness  Thomas 
Lefroy,  Esq.,  at  the  Queen's  Courts,  the  day  of  in  the 

year  of  our  reign. 

Sum  due,  £  A.  Buehe. 

Attorney  for  the  Plaintiff. 


Capias  ad  Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom  of 

natisfacien-    Great  Britain  and  Ireland,  Queen,  Defender  of  the  Faith,  and 

fX^mtin  soforth>  To  the  Sheriff  of  the  County  of  greeting: 

the  Queen's   We  command  you  that  you  take  if  to  De  fonnd 

Bench.         jn  vour  bailiwick,  and  safely  keep,  so  that  you  have 

body  before  us  at  the  Queen's  Courts,  on  the  day  of 

next  coming,  to  satisfy  the  sum  of  sterling,  being 

the  sum  certified  to  be  due  on  foot  of  the  sum  of  lately 

adjudged  to  the  said  for  debt  and  costs,  by  the  judgment 


Digitized  byLjOOQLC 


General  Orders,  1854.  lxiii 

of  our  Court,  on  the  day  of  as  it  appears  to  us  of 

Record  ;  together  with  interest  on  the  said  sum  of  £  ,  at  the 
rate  of  four  pounds  per  centum  per  annum,  from  the  day  of 

one  thousand  eight  hundred  and  aforesaid,  and  have 

you  then  there  this  writ.  Witness  Thomas  Lefroy,  Esq.,  at  the 
Queen's  Courts,  the  day  of  in  the  year  of  our 

reign. 

Sum  due,  £  A.  Bushe. 

Attorney  for  Plaintiff. 


Victoria,  bv  the  Grace  of  God,  of  the  United  Kingdom  of  Fieri  Facia* 
Great  Britain  and  Ireland,  Queen,  Defender  of  the  Faith,  and  JJ^SJ  «£ 
soforth,  To  the  Sheriff  of  the  County  of  greeting  :  Queen's 

We  command  you  that  of  the  goods  and  chattels  of  being  Bench. 

in  your  bailiwick,  you  cause  to  be  made  the  sum  of  sterling, 

the  amount  of  certain  costs,  which  lately  in  our  Court  before  us 
at  the  Queen's  Courts,  Dublin,  by  a  rule  of  our  said  Court,  in- 
tituled were  by  the  said  Court  ordered  to  be  paid  by  the 
said  to  and  further  satisfy  the  said  interest 
upon  the  said  sum  of  pounds,  shillings,  and 
pence,  sterling,  at  the  rate  of  four  pounds  per  centum  per 
annum,  from  the  day  of  one  thousand  eight  hundred  and 
being  the  date  of  said  Rule,  and  when  you  so  levy  that 
money,  have  the  same  before  us  at  the  Queen's  Courts,  Dublin, 
on  the  day  of  next  coming,  then  and  there  to  be  paid  to 
the  said  or  attorney,  and  that  you  do  all  such  other  acts 
as  by  an  Act  passed  in  the  sixteenth  and  seventeenth  years  of 
our  reicn,  you  are  in  this  behalf  commanded  to  do,  and  have  you 
then  there  this  writ.  Witness  Thomas  Lefroy,  Esq.,  at  the 
Queen's  Courts,            day  of           in  the  year  of  our  reign. 

Sum  due,  £  A.  Bushe. 

Attorney. 


Victoria,  'by  the  Grace  of  God,  of  the  United  Kingdom  of  Capia*  ad 
Great  Britain  and  Ireland,  Queen,  Defender  of  the  Faith,  and  jS^Xfa"' 
soforth,  To  the  Sheriff  of  the  County  of  greeting :  moneyleader 

We  command  you  that  you  take  if  shall  be  fc,^.s 

found  in  your  bailiwick,  and  safely  keep,  so  that  you  Bench.3 

have  body  before  us  at  the  Queen's  Courts,  Dublin,  on  the 

day  of  next  coming,  to  satisfy  the  sum 

of  £  sterling,  which  lately*  by  a  rule  of  our  said  Court,  in- 

tituled was  by  our  said  Court  ordered  to  be  paid  by 

the  said  to  the  said  and  further  to  satisfy  the 

said  interest  upon  the  said  sum  of  £  at  the  rate  of 

four  pounds  per  centum  per  annum,  from  the  day  of 

one  thousand  eight  hundred  and  forty         being  the  date  of  said 
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rule,  and  then  have  you  there  this  writ.    Witness  Thomas  Le- 
froy,  Esq.,  at  the  Queen's  Courts  aforesaid,  the  day  of 

in  the  year  of  our  reign. 

Sum  due,  £  A.  Bushe. 

Attorney. 
* 

Note. — In  the  renewal  of  any  of  the  foregoing  writs,  the  proper 
officer  shall  insert  such  return  as  the  party  seeking  the  same 
may  desire. 


SCHEDULE  III. 

Writ  of  Recordari  facias  loquelam,  for  removing  Replevin 
from  an  Inferior  Court. 

Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  Queen,  Defender  of  the  Faith;  and 
soforth,  To  (Judge  of  Inferior  Court)  greeting :  We  command 
you  that  you  cause  to  be  recorded  the  plaint  which  is  before  you 
in  the  Court  of  without  our  writ,  between  A.  B.  and 

C.  D.  in  the  plea  of  taking  and  unjustly  detaining  goods  and 
chattels  (and  cattle),  as  it  is  said  ;  and  that  you  have  the  said 
record  before  us  in  our  Court  of  at  Dublin,  on  the 

day  of  under  your  seal,  and  that  you  give  notice  to  the 

parties,  that  they  be  then  there,  and  that  you  have  there  this  our 
writ.  Witness  the  seal  of  our  Superior  Courts  of  Common  Law 
hereunto  set  at  Dublin,  the  day  of  in  the  year  of  our 

Lord,  185 


GENERAL  ORDER. 

1st  February,  1854. 

£    s.    d. 

Section  38. — Whereas  in  pursuance  of  the  3  ist  Section 
of  the  Common  Law  Procedure  Amendment  Act 
(Ireland),  1853,  tne  8um  to  be  paid  by  the  plaintiff 
to  the  defendant  as  and  for  his  costs  occasioned  by 
his  being  served  with  a  summons  and  plaint,  has 
been  fixed  *by  the  Taxing  Master  at  the  sum  (exclu- 
sive of  costs  of  execution)  of  .  .     1  13    4 

If  execution  be  issued,  at  the  further  sum  of   .  .    0  18    0 

£2  11     4 
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Section  77.— And  whereas,  by  the  provisions  of  the 

77th  Section  of  the  said  Act,  the  sum  to  be  allowed 

to  the  plaintiff,  as  costs  of  obtaining  a  peremptory 

order  tor  the  payment  of  his  costs  of  snit  when  taxed, 

has  been  fixed  by  the  said  Taxing  Master  at  .10    0 

» 
Section  96.— And  whereas,  under  the  provisions  of  the 

96th  Section  of  the  said  Act,  the  sum  for  costs  for  i 

which  judgment  may  be  marked,  in  addition  to  the 

principal  sum  in  each  case,  where  such  principal  sum 

shall  amount  to  £20  or  upwards,  has  been  fixed  by 

the  said  Taxing  Master  (exclusive  of  the  costs  of 

execution)  at  the  sum  of  .  .  .    5    6  10 

If  execution  be*  issued,  at  the  further  sum  of  .  .    0  18     1 

i6    4  11 

In  each  case  where  such  principal  sum  shall  exceed  the 
sum  of  £5,  and  not  amount  to  £20,  the  sum  for 
costs  has  been,  in  like  manner,  fixed  at  the  sum  (ex- 
clusive of  the  costs  of  execution)  of  .  .  .     2  17    3 

If  execution  issued,  at  the  further  sum  of       .  .    0    9  11 

£3    7     2 

And  in  each  case  where  such  principal  sum  shall  not 
exceed  the  sum  of  £$,  such  sum  for  costs  has  been,  in 
like  manner,  fixed  (exclusive  of  the  costs  of  execution) 
at  the  sum  of  .  .  .  .  .  .112    6 

And  if  execution  do  issue,  at  the  further  sum  of  .060 


£1  18    6 


Now  We,  the  Right  Honourable  Thomas  Lefroy,  Chief  Justice ; 
the  Right  Honourable  James  Henry  Monahan,  Chief  Justice  of 
the  Court  of  Common  Pleas ;  and  the  Right  Honourable  David 
Richard  Pigott,  Chief  Baron  of  the  Court  of  Exchequer,  do  ap- 
prove of  the  said  sums,  so  fixed  by  the  Taxing  Master. 

ut  February,  1854. 

Signed, 

THOMAS  LEFROY. 

JAMES  HENRY  MONAHAN. 

D.  R.  PIGOTT. 

S 
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GENERAL  ORDER. 

$rd  February,  1854. 

Whereas,  under  the  provisions  of  the  96th  Section  of  the 
"Common  Law  Procedure  Amendment  Act  (Ireland),  1853,"  the 
Taxing  Master  has  fixed  the  several  sums  for  costs,  to  be  allowed, 
and  for  which  judgment  may  be  marked,  in  addition  to  the 
"principal"  sums  in  the  several  cases  of  judgment  by  default : 
And,  whereas,  such  sums  so  fixed  have  been  approved  of  by  the 
Right  Hon.  the  Chief  Justice,  the  Chief  Justice  of  the  Court  of 
Common  Pleas,  and  the  Right  Hon.  the  Chief  Baron  of  the 
Exchequer — now,  in  pursuance  of  the  provisions  of  the  said 
statute,  and  of  all  other  statutes  and  powers — 

It  is  ordered, 

That  if  the  plaintiff,  in  cases  of  judgment  by  default  under  the 
said  section  of  the  said  act,  shall  claim  as  costs  more  than  the 
respective  sums  so  fixed  and  approved  of,  and  shall  require 
a  taxation  of  his  costs,  the  same  shall  be  taxed  according  to 
the  following  scale,  that  is  to  say : — 

In  all  cases  where  such  principal  sum,  for  which  judgment 
has  been  marked,  shall  amount  to  or  exceed  the  sum  of  £20,  the 
plaintiff's  attorney  shall  be  allowed  fees  according  to  the  scale 
and  schedule  of  fees  fixed  and  approved  by  the  General  Orders 
of  the  nth  January,  1854. 

In  cases  where  such  principal  sum  shall  exceed  the  sum  of  £5, 
and  not  amount  to  X20,  the  plaintiff's  attorney  shall  be  allowed 
no  more  than  one-half  of  the  ordinary  costs. 

In  all  cases  where  the  principal  sum  shall  not  exceed  the  sum 
of  £$.  no  instructions  or  attendances  shall  be  allowed  ;  and  all 
other  fees  for  any  matter  or  work  done,  shall  be  reduced  to 
one-fourth  of  the  fees  allowed  by  the  schedule  of  fees  fixed  and 
approved  of  by  the  General  Order  of  nth  January,  1854. 

That  in  all  cases  of  judgment  by  default,  under  the  pro- 
visions of  the  said  96th  section,  no  term-fee  shall  be  allowed  to 
the  plaintiff 

That  in  case  the  plaintiff  shall  register  such  judgments  by 
default,  marked  under  said  96th  section,  the  Master  shall,  in 
awarding  the  costs  of  such  judgments  respectively,  on  production 
of  the  certificate  of  such  registration  under  13th  &  14th  Vic,  c. 
74,  add  to  the  costs  thereof  the  following  sums  and  no  more  : — 

£  i.   d. 
That  is  to  say, — In  all  cases  where  the  principal  sum 
for  which   such  judgment  shall  be  marked   shall 
amount  to  or  exceed  the  sum  of  £20,  the  sum  of     .10    0 
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£  8.  d. 
Where  such  principal  sum  shall  exceed  the  sum  of  £$, 

and  not  amount  to  £20,  the  sum  of   .  .  .    0  10    0 

Where  such  principal  sum  shall  not  exceed  the  sum  of 

£$,  the  sum  of  .  .  .  .  .060 


yrd  February,  1854. 

Signed, 


THOMAS  LEFROY. 
JAMES  HENRY  MONAHAN, 
D.  R.  PIGOTT,  OB. 
ROBERT  TORRENS. 
P.  C.  CRAMPTON. 
RICHARD  MOORE. 
RICHARD  W.  GREENE. 
N.  BALL. 


GENERAL  ORDERS. 

22nd  January,  1856. 

1.  In  every  case  in  which  the  plaintiff's  demand  shall  be  for  a 
debt  or  liquidated  sum,  whether  with  or  without  interest, 
founded  upon  a  contract  express  or  implied,  the  summons  and 
plaint  shall  truly  state  in  one  sum  in  the  prayer  thereof  the 
amount  sought  to  be  recovered  ;  and  if  the  amount  so  sought  to 
be  recovered  (exclusive  of  costs),  shall  be  settled  within  six  days 
from  the  service  of  the  summons  and  plaint,  the  costs  payable 
by  the  defendant  shall  be  as  follows,  in  the  respective  cases 
undermentioned : — 

£  b.    d. 

If  settled  by  a  payment  of  £20,  or  upwards,    ,  .2100 

If  settled  by  a  payment  under  £20  and  over  £$,,  .15    0 

If  settled  by  a  payment  of  £$,  or  less,  .  .0126 

And  the  officer  upon  sealing  any  summons  or  plaint  in  the 
cases  aforesaid,  shall  see  that  the  form  of  notice  at  foot  hereof, 
be  endorsed  thereon,  or  placed  at  foot  thereon  instead  of  the 
present  form  of  endorsement ;  and  further,  every  copy  of  such 
summons  and  plaint  shall  be  endorsed  with,  or  have  at  foot 
thereof,  a  true  copy  of  such  endorsement. 

Digitized  by  LjOOQLC 


lxviii  Appendix. 

"  Notice  pursuant  to  the  Order  of  the  22nd  day  of  January, 
1856. 

"  If  the  amount  sought  to  be  recovered  by  the  within  sum- 
mons and  plaint,  exclusive  of  costs,  shall  be  settled  with  the 
plaintiff  or  his  attorney,  within  six  days  from  the  service  hereof, 
the  costs  payable  by  the  defendant  snail  be  as  follows,  in  the 
respective  cases  undermentioned  : — 

£  #.    d. 

If  settled  by  a  payment  of  £20,  or  upwards    .  .    2  10    0 

If  settled  by  a  payment  of  under  £20,  and  above  £5,      15    0 
If  settled  by  a  payment  of  £$y  or  leas,  .  .     0  12    6 

See  anU,  pp.  5-9. 


2.  After  defence  or  last  subsequent  pleading  filed,  and  before 
notice  of  trial,  or  together  with  notice  of  trial,  the  plaintiff's  at- 
torney shall  furnish  to  the  defendant's  attorney,  a  draft  of  the 
abstract  of  the  pleadings  and  of  the  issues  to  be  tried  ;  and  in 
case  the  defendant  shall  not  return  the  same  approved  of  within 
four  days  from  the  delivery  thereof,  the  plaintiff's  attorney  may 
take  out  a  summons  to  settle  the  same  before  a  judge,  who  shall 
proceed  to  settle  the  same  in  the  manner  and  subject  to  the  right 
of  appeal  prescribed  by  the  102nd  section  of  the  Common  Law 
Procedure  Act  (Ireland),  1853.  And  this  Order  shall  take  effect 
from  and  after  the  31st  day  of  January  instant. 

See  ante,  p.  108. 


3.  The  filing  of  the  process  in  ejectment,  or  of  a  duplicate,  or 
a  copy  thereof,  for  the  purpose  of  enforcing  an  appearance  and 
defence  by  any  person  who  has  been  served,  shall  be  deemed  to 
be  a  sufficient  filing  for  the  like  purpose,  as  against  any  person 
or  persons  subsequently  served,  so  as  to  entitle  the  plaintiff  to 
enforce  an  appearance  and  defence  from  each  person  so  subse- 
quently served  :  provided,  however,  that  no  person  served  shall 
be  permitted  to  appear  or  defend  after  the  time  allowed  to  such 
person  for  that  purpose  under  the  Common  Law  Procedure  Act 
(Ireland),  1 853  ;  ana  provided  also  that  only  one  judgment  shall  be 
entered,  which  judgment  shall  not  be  entered  until  the  time  for 
taking  defence  allowed  by  the  said  Act  to  the  person  last  served 
shall  have  expired. 

See  ante,  p.  36. 
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4.  The  187th  of  the  Rules  and  Orders  made  on  the  1  ith  day 
of  January,  1854,  is  hereby  abrogated,  and  in  lieu  thereof  it  is 
ordered,  that  in  every  affidavit  of  service  of  the  writ  of  summons 
and  plaint  in  ejectment  for  non-payment  of  rent,  it  shall  be 
stated,  that  the  deponent  knows  not  of  and  does  not  believe  that 
there  is  any  person  other  than  those  who  have  been  served,  who  is 
tenant  under  the  lease  or  instrument  sought  to  be  evicted,  oris  in 
possession  or  receipt  of  the  rents  and  profits  of  the  premises 
sought  to  be  recovered,  or  of  any  part  thereof,  or  who  has  any 
subsisting  estate  or  interest  in  such  premises,  or  in  any  part 
thereof,  or  is  entitled  to  the  interest  granted  to  the  original  lessee 
or  tenant  by  such  lease  or  instrument,  or  to  any  part  thereof, 
or  who  is  a  mortgagee  thereof,  whose  mortgage  has  been  regis- 
tered within  six  calendar  months  from  the  perfection  thereof,  or 
who  is  assignee  of  any  mortgage,  and  whose  assignment  has  been 
in  like  manner  registered  ;  and  which  statement  shall  be  verified 
by  the  affidavit  of  the  attorney  for  the  plaintiff  and  by  the  person 
or  one  of  the  persons  by  whom  he  was  employed  to  bring  the 
ejectment. 


GENERAL  ORDERS. 

i$th  day  of  November,  1859. 

1.  That  in  any  action  brought  upon  a  negotiable  instrument, 
when  the  plaintiff's  attorney  proceeds  to  mark  a  judgment  by 
default,  he  shall  sign  and  hand  in  to  the  officer  a  certificate 
stating  whether  or  not  more  than  one  action  has  been  brought  on 
the  same  instrument,  and  such  certificate  shall  be  filed  by  the 
proper  officer,  together  with  the  summary  of  the  pleadings  in  such 
action. 

2.  That  in  anj  action  where  the  plaintiff's  attorney  shall 
proceed  to  mark  judgment  under  the  06th  section  of  the  Common 
Law  Procedure  Amendment  Act  (Ireland)  1853,  when  more  than 
one  action  has  been  brought  on  the  same  negotiable  instrument, 
the  sum  for  costs  which  may  be  recovered  under  such  judgment 
in  such  action  shall,  unless  the  Court  or  a  Judge  shall  otherwise 
order,  be  one-half  of  the  sums  respectively  fixed  by  the  Taxing 
Master,  and  approved  of  by  the  General  Order  of  ist  February, 
1854,  having  regard  to  the  sum  for  which  such  action  has  been 
brought,  subject,  however,  to  the  right  of  taxation  in  said  96th 
section  reserved. 
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Where  two  actions  were  brought  upon  the  same  bill  of  exchange,  the 
lint  of  which  proved  fruitless  in  consequence  of  the  defendant  dying  in 
insolvent  circumstances,  and  a  judgment  was  marked  against  the  defen- 
dant in  the  second  action  for  the  amount  of  the  bill  and  full  costs  (the 
usual  certificate  prescribed  by  the  first  of  the  above  general  orders  having 
been  given),  and  a  ca  sa  issued  under  which  the  defendant  was  arrested, 
it  was  held  per  O'Brien  J.  that  the  judgment  so  marked  was  a  nullity, 
and  notwithstanding  delay  on  the  part  of  the  defendant,  it  was  set  aside 
(Caiey  v.  Partem,  Ir.  E.  2  0.  L.  677). 

Where  no  taxation  of  costs  takes  place,  the  plaintiff,  if  he  seeks  to  be 
allowed  full  costs,  must  apply  to  the  Court  for  that  purpose,  but,  when  a 
taxation  takes  place,  it  rests  with  the  Taxing  Master  to  allow  or  disallow 
them.— S.C. 

3.  That  in  every  case  where  more  than  one  action  is  brought 
upon  the  same  negotiable  instrument,  the  taxing  officer  shall,  on 
the  taxation  of  the  costs  of  any  such  actions,  whether  the 
judgment  thereon  be  obtained  by  default  or  otherwise,  allow  to 
the  plaintiff  only  one-half  of  the  ordinary  costs  of  such  action, 
having  regard  to  the  sum  for  which  the  action  or  actions  have 
been  brought,  unless  the  plaintiff  shall  show  to  the  satisfaction 
of  the  saia  taxing  officer  that  there  was  a  fair  and  reasonable 
ground  for  bringing  more  than  one  action  in  said  case.  The 
three  preceding  rules  shall  take  effect  from  the  last  day  of 
Michaelmas  Term,  1859,  and  shall  apply  to  all  actions  commenced 
after  that  day. 

4.  It  is  ordered  that  it  shall  be  the  duty  of  the  commissioner 
or  other  officer  before  whom  any  affidavit  to  be  filed  in  any 
Court  is  about  to  be  sworn,  to  draw  a  line  or  lines  through  any 
blank  that  may  occur  in  such  affidavit,  and  to  place  his  initials 
at  the  end  of  said  line  or  lines.  And  the  officer  to  whom  any 
affidavit  is  tendered  for  filing,  is  hereby  authorised  and  required 
to  reject  and  refuse  to  receive  any  affidavit  in  which  any  olank 

4  shall  occur  that  has  not  been  filled  up  and  initialled  as  aforesaid. 

This  rule  shall  take  effect  from  the  1st  day  of  Hilary  Term, 
i860.  ' 


GENEEAL  ORDER  IN  RELATION  TO 
THE     CONSOLIDATED    iTZS/    PR1US   COURT. 

<  iZtk  January,  1862. 

That  no  certificate  of  counsel  shall  be  requisite  in  order  to  enable 
plaintiffs  to  have  cases  coming  within  the  terms  of  the  237th  section 
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of  the  Common  Law  Procedure  Act  (1853),  tried  in  the  Consoli- 
dated Nisi  Prius  Court  for  the  future,  and  that  in  addition  to 
the  cases  specified  in  that  section,  all  cases  may  be  tried  in  that 
Court  which  shall  be  ordered  to  be  tried  therein  by  any  of  the 
three  Superior  Courts  of  Common  Law,  or  by  any  Judge  of  any 
of  such  courts,  provided,  however,  that  nothing  in  this  order 
contained  shall  be  deemed  to  interfere  with  the  discretion  of  the 
Judge,sitting  in  that  court  to  postpone  the  trial  of  any  case  to  the 
after  sittings,  on  his  being  satisfied  that  it  cannot  be  conveniently 
tried  in  the  Consolidated  Nisi  Prius  Court 


THE  LANDLORD  AND  TENANT  LAW  AMENDMENT 
ACT  (IRELAND),  i860. 

(23  &  24  Vict.,  Ch.  154,  Sect.  75.); 

GENERAL  ORDERS. 

29th  May,  1863. 

1.  When  the  plaintiff  in  ejectment  proceeds  under  the  75th 
section  of  the  Act  "To  Consolidate  and  Amend  the  Law  of 
Landlord  and  Tenant  in  Ireland/'  the  notice  of  the  plaintiff's 
application  to  the  Court,  that  the  defendant  be  required  to  enter 
into  security  by  recognizance  as  therein  provided,  may  be  in  the 
form  at  foot  of  these  orders  or  to  the  like  effect. 

2.  Such  notice  shall  be  given  for  a  day  certain  in  term,  and 
shall  be  served  six  clear  days  at  least  before  the  day  specified. 

3.  Copies  of  affidavits  to  sustain  such  application  (save  the 
affidavit  of  service  of  the  summons  and  notices)  shall  be  served 
with  the  summons  and  notice,  but  additional  or  answering  affi- 
davits may  be  used  on  the  motion  by  leave  of  the  Court  or 
Judge. 

4.  The  application  for  such  security  shall  be  moved  on  the 
day  named  in  the  notice  of  motion,  and  unless  so  moved  or  spe- 
cially saved  it  shall  stand  discharged. 

FORM  OP  NOTICE. 

Take  Notice  that  on  the       day  of  ,an 

application  on  behalf  of  the  plaintiff  will  be  made  to  the  Court 
of  ,  at  the  Four  Courts,  Dublin,  pursuant  to  the 

provisions  of  the  75  th  section  of  the  Landlord  and  Tenant  Law 
Amendment  Act  (Ireland),  i860,  that  the  defendant  shall,  within 


Digitized  byLjOOQLC 


lxxii  Appendix. 

six  days  from  the  date  of  such  application,  enter  into  a  recog- 
nizance by  himself  and  two  sufficient  securities  in  a  reasonable 
sum,  conditioned  to  pay  the  costs,  damages,  and  mesne  profits, 
which  shall  be  recovered  by  the  plaintiff  in  the  action,  which 
motion  will  be  grounded  on  the  affidavits  of  , 

copies  of  which  are  now  delivered  to  you  ;  and  you  are  hereby 
informed  that,  in  the  event  of  such  an  order  being  made, 
if  the  defendant  shall  not  comply  therewith,  by  entering  into 
security  as  required,  the  plaintiff  will  be  at  liberty  to  enter  up 
judgment,  notwithstanding  any  defence  filed  by  the  defendant 
for  the  recovery  of  the  possession  of  the  premises  and  his  costs 
of  this  suit. 

Dated  this  day  of  iS 


RULES  AND  ORDERS  IN  RELATION  TO  THE- 

APPOINTMENT  OF  COMMISSIONERS  FOR   TAKING 

AFFIDAVITS  OR  SPECIAL  BAIL. 

Court  of  Queen's  Bench, 
i$th  June,  1864. 

1.  From  and  after  this  date,  every  application  for  the  appoint- 
ment of  any  person  to  act  as  a  commissioner  for  taking  affidavits 
or  special  bail  (for  the  Superior  Courts  of  Common  Law  in  Ire- 
land, within  any  county  in  Ireland,  or  as  a  commissioner  for 
taking  affidavits  within  any  district  in  Great  Britain),  pursuant 
to  the  13th  Vict.,  ch.  18,  sect.  47,  shall  be  by  motion  to  this 
Court,  grounded  upon  affidavits  and  certificates,  as  hereinafter 
mentioned.  * 

2.  An  affidavit  shall  be  made  by  the  applicants,  setting  forth 
the  county  or  district,  in  and  for  which  he  seeks  to  be  appointed 
such  commissioner,  as  also  his  phfce  of  residence  and  usual  occu- 
pation or  business,  and  that  ne  has  such  residence  or  place  of 
business  in  or  near*  to  a  city  or  town  in  the  countv  or  district,  so 
that  access  to  him  may  be  readily  had.  It  shall  also  state  the 
number  of  commissioners  already  in  such  city  or  town,  or  within 
ten  miles  thereof,  and  in  case,  of  an  application  from  Oreat  Bri- 
tain, it  shall  state  how  many  commissioners  there  are  within  the 
entire  district  for  which  an  appointment  is  sought,  and  where 
they  are  respectively  resident ;  and  in  every  case  the  affidavit 
shall  set  fortn  whether  a  vacancy  has  been  recently  occasioned, 
and  if  so,  whether  by  death,  resignation,  or  otherwise,  and  that 
to  the  best  of  deponent's  belief,  £he  certificate  relied  on,  and  the 
signatures  thereto,  are  true  and  genuine. 
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3.  The  certificate  or  certificates  on  which  every  application  for 
a  conimissionership  in  Ireland  shall  be  grounded,  shall  be  in  the 
form  hereto  annexed,  or  to  the  like  effect,  and  shall  be  signed 
by  not  less  than  six  barristers  of  the  circuit  to  which  the  county 
belongs,  of  whom  not  less  than  two  shall  be  Queen's  counsel,  by 
not  less  than  six  attorneys  actually  practising,  and  by  such 
magistrates  and  other  persons  resident  in  the  county  as  he  may  be 
able  to  procure,  who  will  testify  that  a  commissioner  is  wanted, 
and  that  the  applicant  is  a  fit  and  proper  person  to  be  appointed. 

Form  of  General  Certificate. 

We,  the  undersigned,  whose  names,  descriptions,  and  residence 
are  attached  hereto,  do  certify  to  Her  Majesty's  Court  of  Queen's 
Bench,  that  a  commissioner  for  taking  affidavits  rand  special  bail 
if required?)  for  the  superior  Courts  01  Common  law  in  Ireland,  - 
is  much  wanted  at  the  town  of  ,  in  and  for  the 

county  [or  district]  of  ;  and  we  furtner  certify  that 

Mr. "  of  that  town  [specifying  his  calling,  trade,  or  occu: 

pation]  is  a  person  well  qualified  by  his^kill  ana  trustworthiness 
to  fill  the  office  above-mentioned. 

• 
Form  of  Barrister's  Certificate. 

We,  the  undersigned,  Barristers-at-Law  and  going  the  circuit, 
do  hereby  certify  to  Her  Majesty's  Court  of  Queen's  Bench  that 
we  verily  believe  Mr.      .  t        ,  of*  ,  in  the  county 

of  ,  is  a  person  qualified  and  competent  to  discharge 

the  duties  of -a  commissioner  for  taking  affidavits  [and  special 
bail  if  required]  at.  ,  aforesaid,  in  and  for  the  said 

county,  and  is  a  fit  and  proper  person  to  be  appointed  thereto. 

4.  The  certificate  grounding  anapplication  from  Great  Britain  % 
shiall  be  in  the  form  of  the  general  certificate  above  set  forth,  or 

to  the  like  effect ;  but  every  barrister,  attorney,  magistrate,  mer- 
chant, or  other  person  signing  the  same,  shall  affix  to  his  signa- 
ture his  degree,  profession,  or  avocation,  and  the  place  of  his 
residence. 

5.  No  affidavit  or  certificate  shall  be  moved  on,  until  the  same 
shall  be  duly  filed  in  the  office  of  the  Clerk  of  the  Rules  of  this 
Court,  and  certified  copies  thereof  produced  to  and  left  with  him; 
and  that  attested  copies  of  every  document  so  filed  may  be  had 
on  application  at  the  office  of  the  Clerk  of  the  Rules. 

6.  If  the  application  for  a  commissionership  in  Ireland  shall 
be  entertained,  the  primary  order  made  on  the  motion  shall  be, 
that  the  same  do  stand  over  for  a  day  certain  named  therein, 
being  not  less  than  one  week  in  full  ♦term ;  and  a  copy  of  the 
said  order,  setting  forth  the  nature  of  the  application^  with  a 
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reference  to  the  documents  on  which  it  has  been  grounded,  shall 
within  three  days  be  delivered  to,  or  left  at,  or  transmitted  by  regis- 
tered letter  to  the  residence  or  place  of  business  of  every  commis- 
sioner within  the  same  town  or  place,  or  within  ten  miles  thereof  ; 
and  in  case  of  an  application  from  Great  Britain,  such  special 
directions  shall  be  given  with  respect  to  the  notification  of  such 
intended  appointment  as  the  Court  shall  under  the  circumstances 
think  proper,  and  shall  insert  in  its  order. 

7.  If  after  the  making  of  such  primary  order  as  aforesaid,  any 
other  application  shall  be  made  with  respect  to  the  same  city  or 
town  in  Ireland,  or  to  a  place  within  ten  miles  thereof,  or  with 
respect  to  the  same  district  in  Great  Britain,  it  shall  be  subject 
to  such  special  orders  and, directions  as  the  Court  shall  think  fit 
to  make  in  respect  thereof. 

8.  The  attorney  of  the  applicant  shall  attend  the  court  in  his 
proper  person,  as  well  on  the  application  for  the  primary  order 
as  upon  every  subsequent  application,  in  order  to  give  his  per- 
sonal voucher  for  the  respectability  and  fitness  of  the  applicant, 
and  answer  such  questions  as  may  be  put  to  him  bv  the  Court. 

9.  After  the  primary  order  has  been  made,  notice  thereof,  and 
of  the  day  on  which  the  final  order  is  to  be  moved  for,  shall  be 
notified  by  the  clerk  of  the  rules  in  the  Legal  Diary  on  each  day 
in  full  term  until  the  matter  shall  be  disposed  of. 

10.  Before  the  final  order  shall  be  moved  for,  an  affidavit  of 
the  due  service  of  the  primary  order  shall  be  made  and  lodged, 
with  the  Clerk  of  the  Rules. 

1 1.  The  Clerk  of  the  Rules  shall  keep  in  his  office  a  book,  in 
which  shall  be  entered  the  name  of  every  person  holding  a  com- 
mission from  the  Court,  or  otherwise  authorised  to  take  affidavits, 
or  special  bail  in  the  country,  or  to  take  affidavits  in  Great  Bri- 
tain for  the  superior  courts  of  common  law  in  Ireland ;  also  the 
town  and  county,  or  other  district  specified  in  his  commission, 
with  the  date  and  the  extent  thereof ;  and  in  the  said  book  shall 
also  be  noted  whether  such  commission  has  for  any  and  what 
cause  been  suspended,  withdrawn,  or  annulled. 

1 2.  The  Clerk  of  the  Rules  shall  furnish  to  every  person,  on  his 
being  appointed  such  commissioner  as  aforesaid,  together  with 
his  commission,  and  for  his  better  guidance  and  instruction  as  to 
his  duties,  a  printed  copy  of  the  General  Orders  of  the  Courts  of 
Queen's  Bench,  Common  Pleas,  and  Exchequer,  bearing  date  the 
nth  day  of  January,  1854,  and  numbered  from  140  to  145  both 
inclusive,  or  any  other  general  rules  and  orders  for  the  time  being 
in  force,  for  the  regulation  of  the  duties  of  the  said  office. 
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RULES  AND  REGULATIONS  BY  THE  JUDGES  OF  THE 
COURT  OF  QUEEN'S  BENCH  IN  IRELAND, 

(Pursuant  to  thetfth  section  of  the  27th  and  2%th  Vic.  cap.  99,  in- 
tituled "An  Act  to  amend  the  Procedure  of  Civil  Bill  Courts  in 
Ireland,  1864."; 

22nd  February,  1866. 

1st  That  when  a  Judge  of  assize  upon  the  trial  of  any  appeal 
from  a  Civil  Bill  Court  snail  direct  a  special  case  to  be  stated  for 
the  opinion  of  a  superior  court  of  common  law,  and  shall  sign 
same,  the  appellant  shall  within  seven  days  after  the  signing 
thereof  lodge  same  with  the  Clerk  of  the  Rules  of  such  cour  tas 
the  Clerk  of  the  Rules  of  the  Court  of  Queen's  Bench  shall  direct, 
according  to  the  following  rule  :— 

2nd.  That  such  special  cases  shall  be  heard  and  determined  in 
rotation  by  the  several  superior  courts  of  common  law — that  is 
to  say,  the  first  case  by  the  Court  of  Queen's  Bench,  the  second 
by  the  Court  of  Common  Pleas,  and  the  third  by  the  Court  of 
Exchequer,  and  so  in  continuous  rotation,  so  as  to  have  an  equal 
distribution  thereof ;  and  the  Clerk  of  the  Rules  of  the  Court  of 
Queen's  Bench  shall  accordingly,  upon  the  production  to  him  of 
each  such  case,  direct  same  to  be  lodged  in  such  court,  as  ac- 
cording to  such  rotation  as  aforesaid  would  be  the  proper  court 
to  hear  and  determine  same,  and  shall  endorse  such  direction  on 
each  such  case,  and  sign  and  date  same. 

3rd.  That  in  order  to  carry  out  such  distribution  in  rotation, 
the  Clerk  of  the  Rules  of  the  Court  of  Queen's  Bench  shall  keep  a 
book  or  record  of  all  cases  so  directed  by  the  Judge  of  assize, 
and  shall  in  said  book,  upon  the  production  of  each  such  case, 
forthwith  make  the  necessary  entry  therein,  stating  the  countv 
or  other  locality,  and  the  Judge  from  whom  same  was  received, 
and  the  Court  by  which  same  is  to  be  heard  and  determined, 
according  to  such  direction  as  in  foregoing  second  rule  is  men- 
tioned. 

4th.  That  the  appellant  upon  lodging  such  case  in  the  proper 
court  shall  pursue  the  same  course  of  practice  as  to  setting  down 
for  hearing,  etc.,  as  in  cases  at  present  set  down  under  tne  Act 
20th  and  2  ist  Vic.  ch.  43,  and  which  practice  is  governed  by  the 
50th  and  51st  General  Orders  of  the  three  Superior  Courts  of 
Law,  dated  nth  January,  1854. 

5  th.  That  the  parties,  appellant  and  respondent,  shall  re- 
spectively as  between  each  other,  be  entitled  to  the  like  costs 
as  are  now  allowed  to  appellant  and  respondent,  under  the  said 
Act  of  20th  and  21st  Vic.  ch.  43. 
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PAET  II. 

CONSISTING  OF  STATUTES  RELATING  TO  THE  LAW  OP   EVIDENCE. 

9 

♦ 

2  &  3  WILLIAM  IV.  Chap.  LXXXVIL 

An  Act  to  regulate  the  office  for  Registering  Deeds,  Conveyances, 
and  Wills  in  Ireland. 

Offloe  copies  XXXII.  "  And  whereas  it  is  convenient  that  office  copies  of 
to  £  received  ^e  m«niorial  registered  in  the  said  register  office  should,  under 
in  evidence,  certain  limitations,  be  received  in  evidence ;"  Be  it  therefore 
enacted  that  in  all  proceedings  before  any  court  of  justice  for  all 
purposes  whatsoever,  an  office  copy  of  any  memorial  registered 
in  tne  said  office  shall,  upon  such  office  copy  being  proved  in  like 
manner  as  the  office  copy  of  any  other  record,  be  received  and 
taken  as  evidence  of  the  contents  of  the  memorial  of  which  it 
purports  to  be  an  office  copy  without  the  production  of  the 
original  memorial :  Provided  always  that  the  party  producing 
such  office  copy  shall,  if  out  of  Dublin  ten  days,  and  if  in  Dublin 
eight  days  before  producing  the  same,  give  notice  in  writing  to 
the  adverse  party  thereof ;  and  provided  also,  .that  such  ad- 
verse party  shall  not  within  four  days  after  receiving  such 
notice,  demand  by  a  counter-notice  that  the  original  memorial 
shall  be  produced ;  and  in  every  case  in  which  such  counter- 
notice  shall  be  given,  the  costs  of  producing  the  original  memo- 
rial shall  be  paid  by  either  party,  as  the  court  in  which  the  pro- 
ceeding shall  take  place,  or  the  Taxing  Officer  of  such  court  may 
determine. 

The  provisions  of  the  above  section  do  not  apply  to  the  registered 
office  copy  of  the  affidavit  of  ownership  in  the  case  of  a  judgment  mort- 
gage (Beidy  v.  Pierce,  n  Ir.  C.  L.  R.  361).  In  order  to  prove  a  judg- 
ment mortgage  three  things  must  be  proved, — first,  that  a  judgment  has 
been  duly  entered  up  ;  secondly,  that  a  proper  affidavit  has  been  filed  in 
the  court  in  which  the  judgment  is  entered  ;  thirdly,  that  such  affidavit 
was  duly  registered  in  the  office  for  registering  deeds  and  wills,  by  de- 
positing in  that  office  an  office  copy  or  the  affidavit  (Duncan  v.  Brady 
12  Ir.  C.  L.  R.  171,  per  O'Brien^  /.)•  As  to  the  nature  of  the  proofs 
necessary  for  proving  the  three  matters  mentioned,  see  the  two  cases  re- 
ferred to  above. 
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6  &  7  VIC.  Chap.  LXXXV. 
An  Act  for  improving  the  Law  of  Evidence, 

[22nd  August,  1843.] 

Whereas  the  inquiry  after  truth  in  courts  of  justice  is  often 
obstructed  by  incapacities  created  by  the  present  law,  and  it  is 
desirable  that  full  information  as  to  the  facts  in  issue,  both  in 
criminal  and  in  civil  cases,  should  be  laid  before  the  persons  who 
are  appointed  to  decide  upon  them,  and  that  such  persons  should  * 

exercise  their  judgment  on  the  credit  of  the  witnesses  adduced 
and  on  the  truth  of  their  testimony  :  Now  therefore  be  it  enacted 
by  the  Queen's  most  excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons 
in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  that  no  person  offered  as  a  witness  shall  hereafter  be  Wifcr)egfleB 
excluded  by  reason  of  incapacity  from  crime  or  interest  from  not  to  be 
giving  evidence,  either  in  person  or  by  deposition,  according  to  J?clud?_L 
the  practice  of  the  court,  on  the  trial  of  any  issue  joined,  or  of  evidence  by 
any  matter  or  question  or  on  any  inquiry  arising  in  any  suit,  action  incapacity 
or  proceeding,  civil  or  criminal,  in  any  court,  or  before  any  judge,  ^Sterest! 
jury,  sheriff,  coroner,  magistrate,  officer,  or  person  having,  by  law 
or  by  consent  of  parties,  authority  to  hear,  receive,  and  examine 
evidence :  but  that  every  person  so  offered  may  and  shall  be  ad- 
mitted to  give  evidence  on  oath,  or  solemn  affirmation  in  those 
cases  wherein  affirmation  is  by  law  receivable,  notwithstanding 
that  such  person  may  or  shall  have  an  interest  in  the  matter  in 
question,  or  in  the  event  of  the  trial  of  any  issue,  matter,  ques- 
tion, or  injury,  or  of  the  suit,  action,  or  proceeding  in  which  he 
is  offered  as  a  witness,  and  notwithstanding  that  such  person  of- 
fered as  a  witness  may  have  been  previously  convicted  of  any 
crime  or  offence :    Provided  that  this  Act  shall  not  render  Proviso, 
competent  any  party  to  any  suit,  action,  or  proceeding  indivi- 
dually named  in  the  record,  or  any  lessor  of  the  plaintiff,  or  tenant 
of  premises  sought  to  be  recovered  in  ejectment,  or  the  landlord 
or  other  person  in  whose  right  any  defendant  in  replevin  may 
make  cognizance,  or  any  person  in  whose  immediate  and  indivi- 
dual behalf  any  action  may  be  brought  or  defended,  either  wholly  Nofc.to  re 
or  in  part,  or  the  husband,  or  wife  of  such  persons  respectively  ;  peal  any 
provided  also,  that  this  Act  'shall  not  repeal  any  provision  in  a  provision  in 
certain  Act  passed  in  the  session  of  Parliament  holden  in  the  { vk*nc;  %. 
seventh  year  of  the  reign  of  his  late  Majesty  and  in  the  first  year 
of  the  reign  of  her  present  Majesty,  intituled  An  Act  for  the  £j.Cuur?  of 
Amendment  of  the  Laws  with  respect  to  Wills:  Provided  that  in  Sda&nTay 
Courts  of  Equity  any  defendant  to  any  cause  pending  in  any  such  be  examined 
court  may  be  examined  as  a  witness  on  the  behalf  of  the  plaintiff  {5?^^$ 
or  of  any  co-defendant  in  any  such  cause,  saving  just  exceptions  ;  or  any  co- 
and  that  any  interest  which  such  defendant  so  to  be  examined  defendant, 
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may  have  in  the  matters  or  any  of  the  matters  in  question  in  the 
cause  shall  not  be  deemed  a  just  exception  to  the  testimony  of 
such  defendant,  but  shall  only  be  considered  as  affecting  or 
tending  to  affect  the  credit  of  such  defendant  as  a  witness. 

II.  And  be  it  enacted,  that  wherever  in  any  legal  proceedings, 
whatever  legal  proceedings  may  be  set  out,  it  shall  not  be  neces- 
sary to  specify  that  any  particular  persons  who  acted  as  jurors 
had  made  affirmation  instead  of  oath,  but  it  may  be  stated  that 
they  served  as  jurymen,  in  the  same  manner  as  if  no  Act  had 
passed  for  enabling  persons  to  serve  as  jurymen  without  oath. 

III.  And  be  it  enacted,  that  nothing  in  this  Act  shall  apply  to 
or  affect  any  suit,  action,  or  proceeding  brought  or  commenced 
before  the  passing  of  this  Act. 

IV.  And  be  it  enacted,  that  nothing  in  this- Act  shall  extend 
to  Scotland. 


Certain  do- 
cuments to 
be  received 
in  evidence 
without 
proof  of 
seal  or  sig- 
nature, &c., 
of  person 
signing  the 
same. 


8  &  9  VICT.  Chap.  CXIII. 

An  Act  to  facilitate  the  admission  in  evidence  of  certain  official 
documents. 

[Sth  August,  1845.] 
Whereas  it  is  provided  by  many  statutes  that  various  certifi- 
cates, official  and  public  documents,  documents  and  proceedings 
of  corporations  and  of  joint  stock  and  other  companies,  and  cer- 
tified copies  of  documents,  bye-laws,  entries  in  registers  and 
other  books,  shall  be  receivable  in  evidence  of  certain  particulars 
in  Courts  of  Justice,  provided  they  be  respectively  authenticated 
in  the  manner  prescribed  by  such  statutes  :  and  whereas  the  be- 
neficial effect  of  these  provisions  has  been  found  by  experience  to 
be  greatly  diminished  by  the  difficulty  of  proving  that  the  said 
documents  are  genuine  ;  and  it  is  expedient  to  facilitate  the  ad- 
mission in  evidence  of  such  and  the  like  documents  :  be  it  there- 
fore enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with 
the  advice  ana  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  au- 
thority of  the  same,  that  whenever  by  any  act  now  in  force  or 
hereafter  to  be  in  force  any  certificate,  official  or  public  document, 
or  document  or  proceeding  of  any  corporation  or  joint  stock  or 
other  company,  or  any  certified  copy  of  any  document,  bye-law, 
entry  in  any  register  or  other  book,  or  of  any  other  proceeding, 
shall  be  receivable  in  evidence  of  any  particular  in  any  Court  of 
Justice,  or  before  any  legal  tribunal,  or  either  House  of  Parlia- 
ment, or  any  committee  of  either  House,  or  in  any  judicial  pro- 
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ceeding,  the  same  shall  respectively  be  admitted  in  evidence, 
provided  they  respectively  purport  to  be  sealed  or  impressed  with 
a  stamp,  or  sealed  and  signed,  or  signed  alone,  as  required,  or  im- 
pressed with  a  stamp  and  signed,  as  directed  by  the  respective 
Acts  made  or  to  be  hereafter  made,  without  any  proof  of  tne  seal 
or  stamp,  where  a  seal  or  stamp  is  necessary,  or  of  the  signature  \ 
or  of  the  official  character  of  the  person  appearing  to  have  signed 
the  same,  and  without  any  further  proof  tnereof  in  every  case  in 
which  the  original  record  could  have  been  received  in  evidence. 

II.  And  be  it  enacted,  that  all  Courts,  Judges,  Justices,  Mas-  £j*£[jj  kc'' 
ters  in  Chancery,  Masters  of  Courts,  Commissioners  judicially  judicial  no- 
acting,  and  other  judicial  Officers,  shall  henceforth  take  judicial  Mce  of  Big- 
notice  of  the  signature  of  any  of  the  Equity  or  Common  Law  bJ^ °qT 
Judges  of  the  Superior  Courts  at  Westminster,  provided  such  Common 
signature  be  attached  or  appended  to  any  decree,  order,  certificate,  j£w  Juds<*>- 
or  other  judicial  or  official  document. 

III.  And  be  it  enacted,  that  all  copies  of  private  and  local  and  i^S^cta 
personal  Acts  of  Parliament  not  public  Acts,  if  purporting  to  be  printed  by 
printed  by  the  Queen's  printers,  and  all  copies  of  the  journals  of  i*}^8 
either  House  of  Parliament,  and  of  royal  proclamations,  pur- Journals  of 
porting  to  be  printed  by  the  printers  to  the  Crown  or  by  the  Parliament. 
printers  to  either  House  of  Parliament,  or  by  any  or  either  of  JJitionsf  *" 
them,  shall  be  admitted  as  evidence  thereof  by  all  Courts,  Judges,  admissible 
Justices,  and  others,  without  any  proof  being  given  that  such  M  evidence* 
copies  were  so  printed. 

IV.  Provided  always,  and  be  it  enacted,  that  if  any  person  f***™* 
shall  forge  the  seal,  stamp,  or  signature  of  any  such  certificate,  offi-  etimjf 0r   ' 
cial  or  public  document,  or  document  or  proceeding  of  any  corpo-  signature  of 
ration  or  joint  stock  or  other  company,  or  of  any  certified  copy  of  JSJJJjJJk^ 
any  document,  bye-law,  entry  in  any  register  or  other  book,  or  print  any° 
other  proceeding  as  aforesaid,  or  snail  tender  in  evidence  any  Jj^^?1 
such  certificate,  official  or  public  document,  or  document  or  pro-  purport 
ceeding  of  any  corporation  or  joint  stock  or  other  company,  or  guilty  of 
any  certified  copy  of  any  document,  bye-law,  entry  in  any  register  felony- 

or  other  book,  or  of  any  other  proceeding,  with  a  false  or  coun- 
terfeit seal,  stamp,  or  signature  thereto,  knowing  the  same  to  be 
false  or  counterfeit,  whether  such  seal,  stamp,  or  signature  be 
those  of  or  relating  to  any  corporation  or  company  already  estab- 
lished, or  to  any  corporation  or  company  to  be  hereafter  estab- 
lished, or  if  any  person  shall  forge  the  signature  of  any  such 
judge  as  aforesaid  to  any  order,  decree,  certificate,  or  other  judi- 
cial or  official  document,  or  shall  tender  in  evidence  any  order, 
decree,  certificate,  or  other  judicial  or  official  document  with  a 
false  or  counterfeit  signature  of  any  such  judge  as  aforesaid 
thereto,  knowing  the  same  to  be  false  or  counterfeit,  or  if  any 
person  shall  print  any  copy  of  any  private  act  or  of  the  journals 
of  either  House  of  Parliament,  which  copy  shall  falsely  purport 
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to  have  been  printed  by  the  printers  to  the  Crown,  or  by  the 
printers  to  either  House  of  Parliament,  or  by  any  or  either  of 
them,  or  if  any  person  shall  tender  in  evidence  any  such  copy, 
knowing  that  the  same  was  not  printed  by  the  person  or  persons 
by  whom  it  so  purports  to  have  been  printed,  every  such  person 
shall  be  guilty  of  felony,  and  shall  upon  conviction  be  liable  to 
transportation  for  seven  years,  or  to  imprisonment  for  any  term 
not  more  than  three  nor  less  than  one  year,  with  hard  labour : 
provided  also,  that  whenever  any  such  document  as  before-men- 
tioned shall  have  been  received  in  evidence  by  virtue  of  this  Act, 
the  court,  judge,  commissioner,  or  other  person  officiating  judi- 
cially who  shall  have  admitted  the  same  shall,  on  the  request  of 
any  party  against  whom  the  same  is  so  received,  be  authorized, 
at  its  or  at  nis  own  discretion,  to  direct  that  the  same  shall  be 
impounded,  and  be  kept  in  the  custody  of  some  officer  of  the 
Court,  or  other  proper  person,  until  further  order  touching  the 
same  shall  be  given  either  by  such  Court,  or  the  Court  to  which 
such  master  or  other  officer  belonged,  or  by  the  persons  or  per- 
son who  constituted  such  Court,  or  by  some  one  of  the  Equity 
or  Common  Law  Judges  of  the  Superior  Courts  at  Westmin- 
ster on  application  being  made  for  that  purpose. 

Y.  And  be  it  enacted  that  this  Act  snail  not  extend  to  Scot- 
land. 


Alteration 
of  Act. 


Commence- 
ment of 
Act. 


VI.  And  be  it  enacted,  that  this  Act  may  be  repealed,  altered, 
or  amended  during  this  present  Session  of  Parliament 

VII.  And  be  it  enacted,  that  this  Act  shall  take  effect  from 
the  First  day  of  November  next  after  the  passing  thereof. 


14  &  15  VICT.,  Chap.  XCIX. 
An  Act  to  Amend  the  Law  of  Evidence. 

[7th  August,  185 1.] 

Whereas  it  is  expedient  to  amend  the  Law  of  evidence  in  divers 

Srticulars  :  Be  it  therefore  enacted  by  the  Queen's  most  Excellent 
aiesty,  by  and  with  the  advice  and  consent  of  the  Lords  Spiri- 
tual and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same  as  follows  : — 
I.  So  much  of    section   1   of  the  act  of    the  6th  and  7th 
in b  Aoiw^y6*1,8  °*   ^er  Present'   Majesty,  chapter  85,  as  provides  that 
7Vict"cjJt  the  said  act  shall   " not  render  competent  any  party  to  any 
repealed.       guit,  action,  or  proceeding  individually  named  in  the  record,  or 


Recited 
proviso 
in  s.  1  of  6  & 
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any  lessor  of  the  plaintiff,  or  tenant  of  premises  sought  to  be 
recovered  in  ejectment,  or  the  landlord  or  other  person  in  whose 
right  any  defendant  in  replevin  may  make  cognizance,  or  any 
person  in  whose  immediate  and  individual  behalf  any  action 
may  be  brought  or  defended,  either  wholly  or  in  part,"  is  hereby 
repealed. 

II.  On  the  trial  of  any  issue  joined,  or  of  any  matter  or  Pardee  to  be 
question,  or  on  any  inquiry  arising  in  any  suit,  action,  or  other  JrtSareS  * 
proceeding  in  any  Court  of  Justice,  or  before  any  person  having 

by  law  or  by  consent  of  parties  authority  to  hear,  receive,  and 
examine  evidence,  the  parties  thereto,  and  the  persons  in  whose 
behalf  any  such  suit,  action,  or  other  proceeding  may  be  brought 
or  defended,  shall,  except  as  hereinafter  excepted,  be  competent 
and  compellable  to  give  evidence,  either  vlvd  voce  or  by  deposi- 
tion, according  to  the  practice  of  the  court,  on  behalf  of  either 
or  any  of  the  parties  to  the  said  suit,  action  or  other  proceeding. 

III.  But  nothing  herein  contained  shall  render  any  person  who 
in  any  criminal  proceeding  is  charged  with  the  commission  of  any  Nothing 


herein  to 


indictable  offence,  or  any  offence  punishable  on  summary  convic-  ^nipe! 


por- 


tion, competent  or  compellable  to  give  evidence  for  or  agaiust  son  charged 
himself  or  herself,  or  snail  render  any  person  compellable  to  *jj*h  crimi" 
answer  any  question  tending  to  criminate  himself  or  nerself,  or  ?0  ^xT™ 
shall  in  any  criminal  proceeding  render  any  husband  competent  evidence 
or  compellable  to  give  evidence  for  or  against  his  wife,  or  any  Jj^"^0 
wife  competent  or  compellable  to  give  evidence  for  or  against  her  himself,  &c. 
husband. 

IV.  Nothing  herein  contained  shall  apply  to  any  action,  suit,  Not  to  apply 
proceeding,  or  bill,  in  any  Court  of  Common  Law,  or  in  any  {n^r^!ed* 
Ecclesiastical  Court,  or  in  either  House  of  Parliament,  instituted  consequence 
in  consequence  of  adultery,  or  to  any  action  for  breach  of  promise  of  adultery, 
of  marriage. 

V.  Nothing  herein  contained  shall  repeal  any  provision  con-  Nothing  to 
tained  in  chapter  twenty-six  of  the  statute  passed  in  the  session  of  J5S^iSI*of 
Parliameut  holden  in  the  seventh  year  of  the  reign  of  King  7W.4&  1. 
William  the  Fourth,  and  the  first  year  of  the  reign  of  her  present  Vict.,c.  26. 
Majesty. 

VI.  Whenever  any  action  or  other  legal  proceeding  shall  Common 
henceforth  be  pending  in  any  of  the  Superior  Courts  of  Common  a^^Eed*8 
Law  at  Westminster  or  Dublin,  or  the  Court  of  Common  Pleas  for  to  compel 
the  county  palatine  of  Lancaster,  or  the  Court  of  Pleas  for  the  inspection  of 
county  of  Durham,  such  court  and  each  of  the  Judges  thereof  whenever* 
may  respectively,  on  application  made  for  such  purpose  by  either  equity 

of  the  litigants,  compel  the  opposite  party  to  allow  the  party  J^J^*"1 
making  the  application  to  inspect  all  documents  in  the  custody 
or  under  the  control  of  such  opposite  party  relating  to  such 
action  or  other  legal  proceeding,  and,  if  necessary  to  take 
examined  copies  of  the  same,  or  to  procure  the  same  to  be  duly 
stamped,  in  all  cases  in  which  previous  to  the  passing  of  this  act 
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Foreign 
and  Colonial 
Acts  of 
State, 
meitti 
provable  by 
certified 
copies, 
w  ithout 
proof  of 


discovery  might  have  been  obtained  by  filing  a  bill,  or  by  any 

other  proceeding  in  a  court  of  equity  at  the  instance  of  the  party 

so  making  application  as  aforesaid  to  the  said  Court  or  Judge. 

VII.  All  proclamations,  treaties,  and  other  acts  of  state  of  any 

or        foreign  state,  or  of  any  British  colony,  and  all  judgments, 

,  jndg-  decrees,  orders,  and  other  judicial  proceedings  of  any  Court  of 

ments,  &c  Justice  in  any  foreign  state  or  in  any  British  colony,  and  all 
nrov«hifl  hv  ^^yft^  pleadings,  and  other  legal  documents  filed  or  deposited 
in  any  such  court,  may  be  proved  in  any  Court  of  Justice,  or 
irwi  or  before  any  person  having  oy .  law  or  by  consent  of  parties 
icaToi^sig-  'authority  to  near,  receive,  and  examine  evidence,  either  by  exa- 
•ia tvm  OT  mmed  copies  or  by  copies  authenticated  as  hereinafter  mentioned ; 
chwter  tliat  is  to  ^y*  tf  tne  document  sought  to  be  proved  be  a  procla- 
of  person  mat  ion,  treaty,  or  other  act  of  state,  the  authenticated  copy  to  be 
sipjifrig  the  admissible  in  evidence  must  purport  to  be  sealed  with  the  seal  of 
the  foreign  state  or  British  colony  which  to  the  original  document 
belongs  ;  and  if  the  document  sought  to  be  proved  be  a  judgment, 
decree,  order,  or  other  judicial  proceeding  of  any  foreign  or  colo- 
nial court,  or  an  affidavit,  pleading,  or  other  legal  document  filed 
or  deposited  in  any  such  court,  the  authenticated  copy  to  be  ad- 
missible in  evidence  must  purport  either  to  be  sealed  with  the 
seal  of  the  foreign  or  colonial  court  to  which  the  original  docu- 
ment belongs,  or,  in  the  event  of  such  court  having  no  seal,  to  be 
signed  by  the  Judge,  or,  if  there  be  more  than  one  Judge,  by  any 
one  of  the.  Judges  of  the  said  court,  and  such  Judge  shall  attach 
to  his  signature  a  statement  in  writing  on  the  said  copy  that  the 
court  whereof  he  is  Judge  has  no  seal ;  but  if  any  of  the  aforesaid 
authenticated  copies  shall  purport  to  be  sealed  or  signed  as  here- 
inbefore respectively  directed,  the  same  shall  respectively  be  ad- 
mitted in  evidence  in  every  case  in  which  the  original  document 
could  have  been  received  in  evidence,  without  any  proof  of  the 
seal  where  a  seal  is  necessary,  or  of  the  signature,  or  of  the  truth 
of  the  statement  attached  thereto,  where  such  signature  and 
statement  are  necessary,  or  of  the  judicial  character  of  the  person 
appearing  to  have  made  such  signature  and  statement. 

VIII.  Every  certificate  of  the  qualification  of  an  apothecary 
which  shall  purport  to  be  under  the  common  seal  of  the  Society 
of  the  art  and  mystery  of  Apothecaries  of  the  city  of  London 
shall  be  received  in  evidence  in  any  Court  of  Justice,  and  before 
any  person  having  by  law  or  by  consent  of  parties  authority  to 
hear,  receive,  and  examine  evidence,  without  any  proof  of  the 
said  seal  or  of  the  authenticity  of  the  said  certificate,  and  shall  be 
deemed  sufficient  proof  that  the  person  named  therein  has  been 
from  the  date  of  the  said  certificate  duly  qualified  to  practise  as  an 
apothecary  in  any  part  of  England  or  Wales- 


A  pothe- 

cftries' 

« ortiflcates 

Jilmissible 

without 

proof  of 

teal. 
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IX.  Every  document  which  by  any  law  now  in  force,  or  here-  J^^te* 
after  to  be  in  force,  is  or  shall  be  admissible  in  evidence  of  any  without 
particular  in  any  Court  of  Justice  in  England  or  Wales,  without  proof  of 
proof  of  the  seal  or  stamp  or  signature  authenticating  the  same,  JS^Bngiami 
or  of  the  judicial  or  official  characterof  the  person  appearing  to  have  or  Wales    - 
signed  the  same,  shall  be  admitted  in  evidence  to  the  same  extent  J3JJJjJj5bte 
and  for  the  same  purposes  in  any  Court  of  Justice  in  Ireland,  or  ^  Ireland. 
before  any  person  having  in  Ireland  by  law  or  by  consent  of 

parties  authority  to  hear,  receive,  and  examine  evidence,  without 
proof  of  the  seal  or  stamp  or  signature  authenticating  the  same, 
or  of  the  judicial  or  official  character  of  the  person  appearing  t6 
have  signed  the  same. 

X.  Every  document  which  by  any  law  now  in  force  or  here-  Document* 
after  to  be  in  force  is  or  shall  be  admissible  in  evidence  of  any  ^J^ 
particular  in  any  Court  of  Justice  in  Ireland  without  proof  of  proof  of 
the  seal  or  stamp  or  signature  authenticating  the  same,  or  of  «^?^c*'  in 
the  judicial  or  official  character  of  the  person  appearing  to  have  equally 
signed  the  same,  shall  be  admitted  in  evidence  to  the  same  extent  admissible 
and  for  the  same  purposes  in  any  Court  of  Justice  in  England  or  ^/wJu!*1.1 
Wales,  or  before  any  person  having  in  England  or  Wales  by  law 

or  by  consent  of  parties  authority  to  hear,  receive,  and  examine 
evidence,  without  proof  of  the  seal  or  stamp  or  signature 
authenticating  the  same,  or  of  the  judicial  or  official  character  of 
the  person  appearing  to  have  signed  the  same. 

XI.  Every  document  which  by  any  law  now  in  force  or  here-  Docnmen** 
after  to  be  in  force  is  or  shall  be  admissible  in  evidence  of  any  ^}j^uiJ,k 
particular  in  any  Court  of  Justice  in  England  or  Wales  or  Ire-  prooTof 
land,  without  proof  of  the  seal  or  stamp  or  signature  authenti-  *&  &c-- in 
eating  the  same,  or  of  the  official  or  judicial  character  of  the  person  wakS!™ 
appearing  to  have  signed  the  same,  shall  be  admitted  in  evi-  Ireland, 
deuce  to  the  same  extent  and  for  the  same  purposes  in  any  Court  253!Si.te 
of  Justice  of  any  of  the  British  Colonies,  or  before  any  person  in  the 
having  in  any  of  such  colonies  by  law  or  by  consent  of  parties  Colonic. 
authority  to  hear,  receive,  and  examine  evidence,  without  proof 

of  the  seal  or  stamp  or  signature  authenticating  the  same,  or  of 
the  judicial  or  official  character  of  the  person  appearing  to  have 
signed  the  same. 

XII.  Every  register  of  a  vessel  kept  under  any  of  the  acts  re-  Reeisters  of 
lating  to  the  registry  of  British  vessels  may  be  proved  in  any  British 
Court  of  Justice,  or  before  any  peraon  having  by  law  or  by  con-  SSSflJiw 
sent  of  parties  authority  to  hear,  receive,  and  examine  evidence,  of  lUwfctry 
either  by  the  production  of  the  original  or  by  an  examined  copy  $^j£,T 
thereof,  or  by  a  copy  thereof  purporting  to  be  certified  under  evidence 
the  hand  of  the  person  having  the  charge  of  the  original,  and  £jnJJjj£ 
which  person  is  hereby  required  to  furnish  such  certified  copy  to  Without' 
any  person  applying  at  a  reasonable  time  for  the  same,  upon  pay-  p™0*  of  *[*- 
ment  of  the  sum  of  one  shilling :  and  every  such  register  or  such  naturc- Li:- 
copy  of  a  register,  and  also  every  certificate  of  registry,  granted 
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under  any  of  the  acts  relating  to  the  registry  of  British  vessels, 
and  purporting  to  be  signed  as  required  by  law,  shall  be  received 
in  evidence  in  any  Court  of  Justice,  or  before  any  person  having 
by  law  or  by  consent  of  parties  authority  to  hear,  receive,  and 
examine  evidence,  as  primd  facie  proof  of  all  the  matters  con- 
tained or  recited  in  such  register  when  the  register  or  such  copy 
thereof  as  aforesaid  is  produced,  and  of  all  the  matters  contained 
or  recited  in,  or  endorsed  on  such  certificate  of  registry  when  the 
said  certificate  is  produed. 
where  XIII.  And  whereas  it  is  expedient,  as  far  as  possible,  to  reduce 

necessary  to  the  expense  attendant  upon  tne  proof  of  criminal  proceedings : 
rfctionor  he  it  enacted,  that  whenever  in  any  proceeding  whatever  it  may 
acquittal  *  be  necessary  to  prove  the  trial  and  conviction  or  acquittal  of  any 
chargSTnot  per8011  charged  with  any  indictable  offence,  it  shall  not  be  neces- 
necossary  to  sary  to  produce  the  record  of  the  conviction  or  acquittal  of  such 
produce  person  or  a  copy  thereof,  but  it  shall  be  sufficient  that  it  be  cer- 
may  becerti-  tified  or  purport  to  be  certified  under  the  hand  of  the  Clerk  of 
fled  under  the  Court  or  other  officer  having  the  custody  of  the  records  of 
nerk  °ot  *ne  COVLT^  where  such  conviction  or  acquittal  took  place,  or  by  the 
Court.  deputy  of  such  clerk  or  other  officer,  that  the  paper  produced  is 

a  copy  of  the  record  of  the  indictment,  trial,  conviction,  and 
judgment  or  acquittal,  as  the  case  may  be,  omittiug  the  formal 
parte  thereof. 
Examined  or      XIV.  Whenever  any  book  or  other  document  is  of  such  a 
certified        public  nature  as  to  be  admissible  in  evidence  on  its  mere  produc- 
documents    tion  from  the  proper  custody,  and  no  statute  exists  which  renders 
admissible     its  contents  provable  by  means  of  a  copy,  any  copy  thereof  or 
in  evidence.  extract  therefrom  shall  be  admissible  in  evidence  in  any  Court  of 
Justice,  or  before  any  person  now  or  hereafter  having  by  law  or 
by  consent  of  parties  authority  to  hear,  receive,  and  examine  evi- 
dence, provided  it  be  proved  to  be  an  examined  copy  or  extract, 
or  provided  it  purport  to  be  sigued  and  certified  as  a  true  copy 
or  extract  by  the  officer  to  whose  custody  the  original  is  entrusted 
and  which  officer  is  hereby  required  to  furnish  such  certified 
copy  or  extract  to  any  person  applying  at  a  reasonable  time  for 
the  same,  upon  payment  of  a  reasonable  sum  for  the  same,  not 
exceeding  fourpence  for  every  folio  of  ninety  words. 
c^^nP         XV.  If  any  officer  authorized  or  required  by  this  act  to  fur- 
ment°a  nSs-  nish  any  certified  copies  or  extracts  shall  wilfully  certify  any 
demeanour,   document  as  being  a  true  copy  or  extract,  knowing  that  the  same 
is  not  a  true  copy  or  extradt,  as  the  case  may  be,  he  shall  be 
guilty  of  a  misdemeanour,  and  be  liable,  upon  conviction,  to 
imprisonment  for  any  term  not  exceeding  eighteen  months. 
r°urt',*c»       XVI.  Every  court,  judge,  justice,  officer,  commissioner,  arbi- 
IniniBter       trator,  or  other  person,  now  or  hereafter  having  by  law  or  by 
oaths.  consent  of  parties  authority  to  hear,  receive,  and  examine  evi- 

dence, is  hereby  empowered  to  administer  an  oath  to  all  such  wit- 
nesses as  are  legally  called  before  them  respectively. 
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XVII.  If  any  person  shall  forge  the  seal,  stamp,  or  signature  J**™on8 

of  any  document  in  this  act  mentioned  or  referred  to,  or  shall  8tampf  or**  ' 
tender  in  evidence  any  such  document  with  a  false  or  counterfeit  signature  of 
seal,  stamp,  or  signature  thereto,  knowing  the  same  to  be  false  or  Jfojjjmanto 
counterfeit,  he  shall  be  guilty  of  felony,  and  shall  upon  convic-  or  wilfully' 
tion  be  liable  to  transportation  for  seven  years,  or  to  imprison-  uttering 
ment  for  any  term  not  exceeding  three  years  nor  less  than  one  Snyony.  ty 
year,  with  hard  labour ;  and  whenever  any  such  document  shall 
have  been  admitted  in  evidence  by  virtue  of  this  act,  the  court 
or  the  person  who  shall  have  admitted  the  same  may,  at  the  re- 
quest of  any  party  against  whom  the  same  is  so  admitted  in  evi- 
dence, direct  that  the  same  shall  be  impounded  and  be  kept  in 
the  custody  of  some  officer  of  the  court  or  other  proper  person  for 
such  period  and  subject  to  such  conditions  as  to  the  said  court 
or  person  shall  seem  meet ;  and  every  person  who  shall  be  charged 
with  committing  any  felony  under  this  act,  or  under  the  act  of 
the  eighth  and  ninth  years  of  Her  present  Majesty,  chapter  one 
hundred  and  thirteen,  may  be  dealt  with,  indicted,  tried,  and 
if  convicted,  sentenced,  and  his  offence  may  be  laid  and  charged 
to  have  been  committed  in  the  county,  district,  or  place  in  which 
he  shall  be  apprehended  or  be  in  custody ;  and  every  accessory 
before  or  after  the  fact  to  any  such  offence  may  be  dealt  with, 
indicted,  tried,  and,  if  convicted,  sentenced,  and  his  offence  laid 
and  charged  to  have  been  committed  in  any  county,  district,  or 
place  in  which  the  principal  offender  may  be  tried. 

XVIII.  This  act  shall  not  extend  to  Scotland.  Act  not  to 

extend  to 
Scotland. 

XIX.  The  words  "  British  Colony"  as  used  in  this  act  shall  interpreta- 
apply  to  all  the  British  territories  under  the  Government  of  the  SgJ^ 
East  India  Company,  and  the  islands  of  Guernsey,  Jersey,  Alder-  colony." 
neyt  Sark  and  Man,  and  to  all  other  possessions  of  the  British 
Crown,  wheresoever  and  whatsoever. 

XX.  This  act  shall  come  into  operation  on  the  first  day  of  Commence- 
November  in  the  present  year.  menfc  of  act- 


16  &  17  VICT.  Chap.  LXXXIII. 

An  Act  to  amend  an  Act  of  the  Fourteenth  and  Fifteenth  Victoria, 

Chapter  Ninety-nine. 

[20th  August,  1853.] 

Whereas  the  law  touching  evidence  requires  further  amend- 
ment :  be  it  therefore  declared  and  enacted  by  the  Queen's  most 
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Husbands 
and  wive* 
of  parties  to 
be  admis- 
sible wit- 
nesses; 


except  in 
criminal 
i-ntes  and  in 
coses  of 
adultery. 

Husbands 
and  wives 
not  com- 
pelled to 
disclose 
communica- 
tions. 


excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows : 

I.  On  the  trial  of  any  issue  joined,  or  any  matter  or  question, 
or  on  any  inquiry  arising  in  any  suit,  action,  or  other  proceeding 
in  any  Court  of  Justice,  or  before  any  person  having  by  law  or 
by  consent  of  parties  authority  to  hear,  receive,  and  examine 
evidence,  the  husbands  and  wives  of  the  parties  thereto,  and  of 
the  persons  in  whose  behalf  any  such  suit,  action,  or  other  pro- 
ceeding may  be  brought  or  instituted,  or  opposed  or  defended, 
shall,  except  as  hereinafter  excepted,  be  competent  and  com- 
pellable to  give  evidence,  either  by  viva  voce  or  by  deposition 
according  to  the  practice  of  the  Court,  on  behalf  of  either  or  any 
of  the  parties  to  the  said  suit,  action,  or  other  proceeding. 

II.  Nothing  herein  shall  render  any  husband  competent  or 
compellable  to  give  evidence  for  or  against  his  wife,  or  any  wife 
competent  or  compellable  to  give  evidence  for  or  against  her 
husband,  in  any  criminal  proceeding,  or  in  any  proceeding  insti- 
tuted in  consequence  of  adultery. 

III.  No  husband  shall  be  compellable  to  disclose  any  commu- 
nication made  to  him  by  his  wife  during  the  marriage,  and  no 
wife  shall  be  compellable  to  disclose  any  communication  made  to 
her  by  her  husband  during  the  marriage. 


So  much  of 
section  1  of 
6  &  7  Vict. 
c.  85,  as 
relates  to 
husbands 
and  wives, 
re])ealed. 


Short  title. 


Commence- 
ment of 
Act. 


IV.  So  much  of  section  one  of  the  Act  passed  in  the  session  of 
Parliament  holden  in  the  sixth  and  seventh  years  of  her  present 
Majesty,  chapter  eighty-five,  as  provides  that  the  said  Act  shall 
not  render  competent  the  husband  or  wife  of  any  party  to  any 
suit,  action,  or  proceeding  individually  named  in  the  record,  or 
of  any  lessor  of  the  plaintiff  or  of  the  tenant  of  premises  sought 
to  be  recovered  in  ejectment,  or  of  the  landlord  or  other  person 
in  whose  right  any  defendant  in  replevin  may  make  cognizance, 
or  of  any  lessor  in  whose  immediate  and  individual  behalf  any 
action  may  be  brought  or  defended,  either  wholly  or  in  part,  is 
hereby  repealed. 

V.  In  citing  this  Act  in  other  Acts  of  Parliament,  or  in  any 
instrument,  document,  or  proceeding,  it  shall  be  sufficient  to  use 
the  expression,  "The  Evidence  Amendment  Act,  1853." 

VI.  This  Act  shall  commence  on  the  Eleventh  day  of  July 
One  thousand  eight  hundred  and  fifty-three. 
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17  &  18  VICT.  Chap.  XXXIV. 

An  Act  to  enable  the  Courts  of  Law  in  England,  Ireland,  and 
Scotland,  to  issue  Process  to  compel  the  Attendance  of  Witnesses 
out  of  their  Jurisdiction,  and  to  give  Effect  to  the  Service  of  such 
Process  in  any  Part  of  the  United  Kingdom. 

[\oth  July,  1854.] 

Whereas  great  inconvenience  arises  in  the  administration  of 
justice  from  the  want  of  a  power  in  the  Superior  Courts  of  Law 
to  compel  the  attendance  of  witnesses  resident  in  one  part  of  the 
United  Kingdom  at  a  trial  in  another  part,  and  the  examination 
of  such  witnesses  by  commission  is  not  in  all  cases  a  sufficient 
remedy  for  such  inconvenience  :  be  it  therefore  enacted  by  the 
Queen's  most  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the  authority  of  the 
same,  as  follows : 

I*  If,  in  any  action  or  suit  now  or  at  any  time  hereafter  de-  Courts  of 
pending  in  any  of  her  Majesty's  Superior  Courts  of  Common  England, 
Law  at  Westminster  or  Dublin,  or  the  Court  of  Session  or  Exche-  Ireland,  and 
quer  in  Scotland,  it  shall  appear  to  the  Court  in  which  such  ^y'^ue 
action  is  pending,  or,  if  such  Court  is  not  sitting,  to  any  JucTge  process  to 
of  any  of  the  said  Courts  respectively,  that  it  is  proper  to  compel  c™vf thl- 
the  personal  attendance  at  any  trial  of  any  witness  who  may  not  of  witness* 
be  within  the  jurisdiction  of  the  Court  in  which  such  action  is  although 
pending,  it  shall  be  lawful  for  such  court  or  Judge,  if  in  his  or  {J^i^uri!,1. 
their  discretion  it  shall  so  seem  fit,  to  order  that  a  writ  called  a  diction, 
writ  of  Subpoena  ad  testificandum  or  of  Subpoena  duces  tecum  or 
warrant  of  citation  shall  issue  in  special  form,  commanding  such 
witness  to  attend  such  trial  wherever  he  shall  be  within  the 
United  Kingdom,  and  the  service  of  any  such  writ  or  process  in 
any  part  of  the  United  Kingdom  shall  be  as  valid  ana  effectual 
to  all  intents  and  purposes  as  if  same  had  been  served  within  the 
jurisdiction  of  the  Court  from  which  it  issues. 

An  application  to  the  Court  for  leave  to  issue  a  subpoena  ad  testifican- 
dum under  this  section  is  made  ex-parte.  It  must  be  supported  by  affi- 
davit, and  special  grounds  must  be  shown  in  support  of  the  application 
(Richardson  v.  Gregory,  4  Ir.jC.  L.  R.  248).  The  affidavit  should  state 
that  the  evidence  of  the  person  proposed  to  be  subpoenaed  is  material  and 
cannot  be  proved  aliunde  (Waae  v.  Fox,  7  Ir.  Jur.  0.  8.  48  ;  Loader  v. 
Lawder,  ib.  28)  ;  and  so  much  of  the  facts  should  be  disclosed  as  to  in- 
dicate the  necessity  for  the  attendance  of  the  witness  (Nerwich  v.  Gregory, 
7  Ir.  Jur.  O.  S.  144  ;  Davis  v.  Beeves,  ib.  291) ;  it  should  also  be  shown 
that  the  evidence  could  not  be  satisfactorily  taken  under  a  commission 
(Dunne  v.  Lewis,  8  Ir.  G.  L.  R.  Ap.  54). 
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statement  IT.  Every  such  writ  shall  have  at  foot  thereof  a  statement  or 

at  fooTof e  notice  that  the  same  is  issued  by  the  special  order  of  the  Court 

Writ  that  it  or  Judge,  as  the  case  may  be ;  and  no  such  writ  shall  issue  with- 

byi9peciai  ou*  SU(^  sPeci&I  order. 

order. 


Witnesses 
making  de- 
fault to  be 
punished  by 
the  Courts 
of  the  coun- 
try in  which 
the  process 
was  served. 


III.  In  case  any  person  so  served  shall  not  appear  according 
to  the  exigency  of  such  writ  or  process,  it  shall  be  lawful  for  the 
Court  out  of  which  the  same  issued,  upon  proof  made  of  the  ser- 
vice thereof,  and  of  such  default,  to  the  satisfaction  of  the  said 
Court,  to  transmit  a  certificate  of  such  default  under  the  seal  of 
the  same  Court,  or  under  the  hand  of  one  of  the  Judges  or  Jus- 
tices of  the  same,  to  any  of  her  Majesty's  Superior  Courts  of 
Common  Law  at  Westminster,  in  case  such  service  was  had  in 
England,  or  in  case  such  service  was  had  in  Scotland  to  the  Court 
of  Session  or  Exchequer  at  Edinburgh,  or  in  case  such  service 
was  had  in  Ireland  to  any  of  her  Majesty's  Superior  Courts  of 
Common  Law  at  Dublin ;  and  the  Court  to  which  such  certificate 
is  so  sent  shall  and  may  thereupon  proceed  against  and  punish 
the  person  so  having  made  default  in  like  manner  as  they  might 
have  done  if  such  person  had  neglected  or  refused  to  appear  in 
obedience  to  a  writ  of  subpoena  or  other  process  issued  out  of 
such  last-mentioned  Court. 

IV.  None  of  the  said  Courts  shall  in  any  case  proceed  against 
or  punish  any  person  for  having  made  default  by  not  appearing 
to  give  evidence  in  obedience  to  any  writ  of  subpoena  or  other 
process  issued  under  the  powers  of  this  Act,  unless  it  shall  be 
made  to  appear  to  such  Court  that  a  reasonable  and  sufficient 
sum  of  money  to  defray  the  expenses  of  coming  and  attending  to 
give  evidence,  and  of  returning  from  giving  such  evidence,  had 
been  tendered  to  such  person  at  the  time  when  such  writ  of  sub- 
poena or  process  was  served  upon  such  person. 

V.  Nothing  herein  contained  shall  alter  or  affect  the  power  of 
any  of  such  Courts  to  issue  a  commission  for  the  examination  of 
witnesses  out  of  their  jurisdiction,  in  any  case  in  which,  not- 
withstanding this  Act,  they  shall  think  fit  to  issue  such  com- 
mission. 

Not  to  affect  VI.  Nothing  herein  contained  shall  alter  or  affect  the  admis- 
stbin^v01?"  sibility  of  any  evidence  at  any  trial  where  such  evidence  is  now 
evidenoe  by  law  receivable,  on  the  ground  of  any  witness  being  beyond 
where  now  the  jurisdiction  of  the  Court,  but  the  admissibility  of  all  such 
evidence  shall  be  determined  as  if  this  Act  had  not  passed. 


Persons 
not  to  be 
punished  if 
it  shall  ap- 
pear that 
sufficient 
money  has 
not  been 
tendered  to 
pay  ex- 


Act  not  to 
prevent  the 
issuing  of  a 
commission 
to  examine 
witnesses. 


receivable. 
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18  &  19  VICT.,  Chap.  XLII. 

An  Act  to  enable  British  Diplomatic  and  Consular  Agents  abroad 
to  administer  Oaths  and  do  notarial  Acts. 

[2nd  July,  1855.] 

Whereas  by  an  act  of  the  sixth  year  of  King  George  the  Fourth,  6  G.  4>  c.  87. 
chapter  eighty-seven,  powers  are  given  to  British  Consuls  Gene- 
ral and  Consuls  to  administer  oaths  and  do  notarial  acts  in  the 
foreign  places  to  which  they  are  appointed  ;  and  it  is  expedient 
that  the  like  powers  should  be  given  to  ambassadors  and  other 
diplomatic  agents  and  to  Vice-Consuls  and  Consular  agents 
abroad  ;  Be  it  enacted  by  the  Queen's  most  Excellent  Maiesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same  as  follows : — 

I.  From  and  after  the  passing  of  this  act,  it  shall  and  may  be  oaths  may 
lawful  for  every  British  Ambassador,  Envoy,  Minister,  Charge  *»  adminu- 
d' Affaires,  or  Secretary  of  Embassy  or  of  Legation  exercising  Ambaawi- 
his  functions  in  any  foreign  country,  and  for  every  British  Vice-  dore  and 
Consul,  Acting  Consul,  Pro-Consul,  or  Consular  agent  (as  well  jj^^tish 
as  every  Consul  General  or  Consul)  exercising  his  functions  in  abroad. 
any  foreign  place,  whenever  he  shall  be  thereto  required,  and 
whenever  he  shall  see  necessary,  to  administer  in  such  foreign 
country  or  place  any  oath  or  to  take  any  affidavit  or  affirmation 

from  any  person  whomsoever,  and  also  to  do  and  perform  in  such 
foreign  country  and  place,  all  and  every  notarial  acts  or  act  which 
any  notary  public  could  or  might  be  required  and  is  by  law  em- 
powered to  do  within  the  United  Kingdom  of  Great  Britain  and 
Ireland;  and  every  such  oath,  affidavit,  or  affirmation,  and 
every  such  notarial  act,  administered,  sworn,  affirmed,  had,  or 
done  by  or  before  such  Ambassador,  Envoy,  Minister,  Charge 
d' Affaires,  Secretary  of  Embassy  or  of  Legation,  Vice-Consul, 
Acting  Consul,  Pro-Consul,  or  Consular  agent,  shall  be  as  good, 
valid,  and  effectual,  and  shall  be  of  like  force  and  effect,  to  all 
intents  and  purposes,*  as  if  such  oath,  affidavit,  affirmation,  or 
notarial  act,  respectively,  had  been  administered,  sworn,  affirmed, 
had,  or  done  before  any  Justice  of  the  Peace  or  notary  public  in 
any  part  of  the  United  Kingdom  of  Great  Britain  or  Ireland, 
or  before  any  other  legal  or  competent  authority  of  the  like 
nature. 

II.  Affidavits  and  affirmations  so  taken  as  aforesaid  under  the  Affidavits ' 
said  act  of  King  Georae  the  Fourth  or  this  act,  shall  and  may  A^^^ore 
be  received,  read,  and  made  use  of  in  and  before  any  Court  of  dore,  &Z. 
Law  or  Equity  or  other  Judicature  whatever  in  any  part  of  the  abroad  msy 
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be  used        United  Kingdom,  and  the  judges  and  officers  thereof,  in  or  in 
\n  the*18      relation  to  any  action,  suit,  cause,  matter,  or  proceeding  in  or 
United         before  any  such  Court  or  Judicature,  in  like  manner,  and  shall 
Kingdom,      j^  0f  ^e  game  force  and  effect  as  affidavits  and  affirmations  taken 
in  or  before  such  Court  or  Judicature,  or  by  any  person  duly 
commissioned  or  authorized  by  such  Court  or  Judicature  to  take 
such  affidavits  or  affirmations,  and  shall  be  filed  and  dealt  with 
accordingly. 
Documents        III.  Any  document  purporting  to  have  affixed,  impressed,  or 
admitted  in    inscribed  thereon  or  thereto  the  seal  and  signature  of  any  British 
evidence        Ambassador,  Envoy,  Minister,  Charge  d'Affaires,  Secretary  of 
proof  of  the    Embassy  or  of  Legation,  Consul  General,  Consul,  Vice-Consul, 
»eaior0         Acting  Consul,  Pro-Consul,  or  Consular  affent,  in  testimony  of 
signature  of  any  such  oath,  affidavit,  affirmation,  or  act  having  been  adminis- 
dor arother*  tered,  sworn,  affirmed,  had,  or  done  by  or  before  him,  shall  be 
official  per-    admitted  in  evidence  without  proof  of  any  such  seal  and  signa- 
son*  ture  being  the  seal  and  signature  of  the  person  whose  seal  and 

signature  the  same  purport  to  be,  or  of  the  official  character  of 
such  person. 
Persona  IV.  Any  person  knowingly  and  wilfully  making  any  false 

swearing  or  oath,  affidavit,  or  affirmation  before  any  person  having  authority 
faSSy^nty  *°  aimriakter  such  oath  or  take  such  affidavit  or  affirmation 
of  perjury,    under  the  said  act  of   King  George  the  Fourth  or  this  act, 
shall  be  deemed  guilty  of  perjury,  and  such  offender  may  be 
charged,  proceeded  against,  tried  and  dealt  with  in  any  county 
or  place  in  the  United  Kingdom  in  the  same  manner  in  all  re- 
spects as  if  the  offence  had  been  committed  in  such  county  or 
place. 
Persona  V.  If  any  person  shall  forge  any  such  seal  or  signature  as 

OTB^atare  a^oresa^>  or  shall  tender  in  evidence  any  such  document  as 
guilty  of  aforesaid  with  a  false  or  counterfeit  seal  or  signature  thereto, 
felony.  knowing  the  same  to  be  false  or  counterfeit,  he  shall  be  guilty  of 
felony,  and  shall  upon  conviction  be  liable  to  penal  servitude  for 
the  term  of  four  years,  or  to  be  imprisoned,  with  or  without  hard 
labour,  for  any  term  not  exceeding  three  years  nor  less  than  one 
year ;  and  whenever  any  such  document  has  been  admitted  in 
evidence  by  virtue  of  this  act,  the  court  or  the  person  who  has  ad- 
mitted the  same  may,  at  the  request  of  any  party  against  whom 
the  same  is  so  admitted  in  evidence,  direct  that  the  same  shall  be 
impounded  and  be  kept  in  the  custody  of  some  officer  of  the 
court  or  other  proper  person  for  such  period,  and  subject  to  such 
conditions  as  to  the  said  court  or  person  shall  seem  meet ;  and 
every  person  charged  with  committing  any  felony  under  this 
.act  maybe  dealt  with,  indicted,  tried,  and,  if  convicted,  sen- 
tenced, and  his  offence  may  be  laid  and  charged  to  have  been  com- 
mitted in  the  county,  district,  or  place  in  which  he  may  be  appre- 
hended or  be  in  custody  ;  and  every  accessory  before  or  after  the 
fact  to  any  such  offence  may  be  dealt  with,  indicted,  tried,  and, 
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if  convicted,  sentenced,  and  his  offence  laid  anJ  charged  to  have 
been  committed  in  any  county,  district,  or  place,  in  which  the 
principal  offender  may  be  tried. 


22  VICT.,  Chap.  XX. 

An  Act  to  provide  for  taking  Evidence  in  Suits  and  Proceedings, 
pending  before  Tribunals  in  Her  Majesty's  Dominions  in 
places  out  of  the  Jurisdiction  of  such  Tribunals. 

[19th  April,  1859.] 

Whereas  it  is  expedient  that  facilities  be  afforded  for  taking 
evidence  in  or  in  relation  to  actions,  suits,  and  proceedings  pend- 
ing before  tribunals,  in  Her  Majesty's  dominions  in  places  in 
such  dominions  out  of  the  jurisdiction  of  such  tribunals :  Be  it 
enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and,  by  the 
authority  of  the  same,  as  follows : — 

I.  Where  upon  an  application  for  this  purpose  it  is  made  to  Order  for 
appear  to  any  court  or  Judge  having  authority  under  this  act,  JJ ^Sesae" 
that  any  court  or  tribunal  of  competent  jurisdiction  in  Her  out  of  the 
Majesty's  dominions  has  duly  authorized  by  commission,  order,  jurisdiction 

j.1.  n        u  r.         .1        .     ,/  .  '  •  'in  relation  to 

or  other  process,   the  obtaining  the  testimony  in  or  in  re-  ^  aait 
lation  to  any  action,  suit,  or  proceeding  pending  in  or  before  such  pending 
court  or  tribunal  of  any  witness  or  witnesses  out  of  the  jurisdic-  {jfj^J?7 
tion  of  such  court  or  tribunal,  and  within  the  jurisdiction  of  such  in  Her 
first-mentioned  court,  or  of  the  court  to  which   such  Judge  JJJJSSot,, 
belongs,  or  of  such  Judge,  it  shall  be  lawful  for  such  court  or  P°68e881onh- 
Judge  to  order  the  examination  before  the  person  or  persons  ap- 
pointed, and  in  manner  and  form  directed  by  such  commission, 
order,  or  other  process  as  aforesaid,  of  such  witness  or  witnesses 
accordingly ;  and  it  shall  be  lawful  for  the  said  court  or  Judge 
by  the  same  order,  or  for  such  court  or  Judge,  or  any  other 
Judge  having  authority  under  this  act,  by  any  subsequent  order, 
to  command  the  attendance  of  any  person  to  be  named  in  such 
order  for  the  purpose  of  being  examined,  or  the  production  of  any 
writings  or  other  documents  to  be  mentioned  in  such  order,  and  . 
to  rive  all  such  directions  as  to  the  time,  place,  and  manner  of 
such  examination,  and  all  other  matters  connected  therewith, 
as  may  appear  reasonable  and  just,  and  any  such  order  may  be 
enforced,  and  any  disobedience  thereof  punished,  in  like  manner 
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Penalty  on 
persdns 
giving  false 
evidence. 

Payment  of 
expenses. 


Power  to 
persons  to 
refuse  to 
answer 
questions  to 
criminate 
himself,  or 
to  produce 
documents. 


Certain 
courts  and 
Judges  to 
have  autho- 
rity under 
this  act. 


Power  to 
Judges  to 
frame  rules, 
&c.,for 
giving  effect 
to  provisions 
of  this  act. 


as  in  case  of  an  order  made  by  such  court  or  Judge  in  a  cause 
depending  in  such  court  or  before  such  Judge. 

II.  Every  person  examined  as  a  witness  under  any  such  com- 
mission, order,  or  other  process  as  aforesaid,  who  shall  upon  such 
examination  wilfully  and  corruptly  give  any  false  evidence,  shall 
be  deemed  and  taken  to  be  guilty  of  perjury. 

III.  Provided  always,  that  every  person  whose  attendance 
shall  be  so  ordered  shall  be  entitled  to  the  like  conduct  money, 
and  payment  for  expenses  and  loss  of  time,  as  upon  attendance 
at  a  trial. 

IV.  Provided  also  that  every  person  examined  under  any  such 
commission,  order,  or  other  process  as  aforesaid,  shall  have  the 
like  right  to  refuse  to  answer  questions  tending  to  criminate  him- 
self, and  other  questions  which  a  witness  in  any  cause  pending 
in  the  court  by  which,  or  by  a  Judge  whereof,  or  before  the  Judge 
by  whom  the  order  for  examination  was  made,  would  be  entitled 
to  ;  and  that  no  person  shall  be  compelled  to  produce  under  any 
such  order  as  aforesaid  any  Writing  or  other  document  that 
he  would  not  be  compellable  to  produce  at  a  trial  of  such  a 
cause. 

V.  Her  Majesty's  Superior  Courts  of  Common  Law  at  West- 
minster and  in  Dublin  respectively,  the  Court  of  Session  in 
Scotland,  aild  any  supreme  court  in  any  of  her  Majesty's  colonies 
or  possessions  abroad,  and  any  Judge  of  any  such  court,  and 
every  Judge  in  any  such  colony  or  possession  who,  by  any  order 
of  her  Majesty  in  Council  may  be  appointed  for  this  purpose, 
shall  respectively  be  courts  and  Judges  having  authority  under 
this  act. 

VI.  It  shall  be  lawful  for  the  Lord  Chancellor  of  Great  Britain 
with  theassistance  of  two  of  the  Judges  of  the  Courts  of  Common 
Law  at  Westminster,  so  far  as  relates  to  England,  and  for  the 
Lord  Chancellor  of  Ireland,  with  the  assistance  of  two  of  the 
Judges  of  the  Courts  of  Common  Law  at  Dublin,  so  far  as  relates 
to  Ireland,  and  for  two  of  the  Judges  of  the  Court  of  Session,  so 
far  as  relates  to  Scotland,  and  for  the  chief  or  only  Judge  of  the 
supreme  court  in  any  of  Her  Majesty's  colonies  or  possessions 
abroad,  so  far  as  relates  to  such  colony  or  possession,  to  frame 
such  rules  and  orders  as  shall  be  necessary  or  proper  for  giving 
effect  to  the  provisions  of  this  act,  and  regulating  the  procedure 
under  the  same. 
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32  &  33  VICT.  Chap.  68. 

An  Act  for  the  further  amendment  of  the  Law  of  Evidence. 

[gth  August,  1869.]  m 

Whereas  the  discovery  of  truth  in  Courts  of  Justice  has  been 
signally  promoted  by  the  removal  of  restrictions  on  the  admissi- 
bility of  witnesses,  and  it  is  expedient  to  amend  the  law  of  evi- 
dence with  the  object  of  still  further  promoting  such  discovery : 
Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows  : 

I.  The  fourth  section  of  chapter  ninety-nine  of  the  statutes  Sect.  4,  of 
passed  in  the  fourteenth  and  fifteenth  years  of  her  prefeent  14™16V1Ict' 
Majesty,  and  so  much  of  the  second  section  of  the  "Evidence  Jirtof" 
Amendment  Act,  1853,"  as  is  contained  in  the  words  "  or  in  any  sect.  2,  of 
proceeding  instituted  in  consequence  of  adultery,"  are  hereby  cf&L      lct* 

repealed.  repealed. 

II.  The  parties  to  any  action  for  breach  of  promise  of  marriage  Parties  in 
shall  be  competent  to  give  evidence  in  such  action :  provided  J**10?8  ffor 
always,  that  no  plaintiff  in  any  action  for  breach  of  promise  of  pJSmis^of 
marriage  shall  recover  a  verdict  unless  his  or  her  testimony  shall  marriage. 
be  corroborated  by  some  other  material  evidence  in  support  of 

such  promise. 

III.  The  parties  to  any  proceeding  instituted  in  consequence  Parties  and 
of  adultery,  and  the  husbands  and  wives  of  such  parties  shall  be  ^j^11^ 
competent  to  give  evidence  in  such  proceeding :  provided  that  no  ^^  £J  be 
witness  in  any  proceeding,  whether  a  party  to  the  suit  or  not,  witnesses 
shall  be  liable  to  be  asked  or  bound  to  answer  any  question  tend-  ^uTtery*0* 
ing  to  show  that  he  or  she  has  been  guilty  of  adultery,  unless 

such  witness  shall  have  already  given  evidence  in  the  same  pro- 
ceeding in  disproof  of  his  or  her  alleged  adultery. 

IV.  If  any  person  called  to  give  evidence  in  any  Court  of  Jus-  Persona 
tice,  whether  in  a  civil  or  criminal  proceeding,  shall  object  to  ^keoath *° 
take  an  oath,  or  shall  be  objected  to  as  incompetent  to  take  an  may  be 
oath,  such  person  shall,  if  the  presiding  Judge  is  satisfied  that  J^^Ji- 
the  taking  of  an  oath  would  have  no  binding  effect  on  his  con-  ration,  and 
science,  make  the  following  promise  and  declaration :  J*  triable 

"  I  solemnly  promise  and  declare  that  the  evidence  given  by  or  per3ury- 
me  to  the  Court  shall  be  the  truth,  the  whole  truth,  and  nothing 
but  the  truth." 

Aud  any  person  who,  having  made  such  promise  and  declaration, 
shall  wilfully  and  corruptly  ffive  false  evidence,  shall  be  liable 
to  be  indicted,  tried,  and  convicted  for  perjury  as  if  he  had  taken 
an  oath. 

V.  This  Act  may  be  cited  for  all  purposes  as  the  "  Evidence  Short  title. 
Further  Amendment  Act,  1869."  Extent  of 

VI.  This  Act  shall  not  extend  to  Scotland.  .     Act- 
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PART  III. 

CONSISTING  OF  STATUTES  RELATING  TO   PROCEDURE  AND   GENERAL 
MATTERS. 


3  &  4  VICT.  Chap.  CV. 


Arrest  on 
mesne  pro- 
cess abo- 
lished,  ex- 
capt  in  cer- 
tain cases. 

A  Judge  of 
a  Superior 
Court  may 
order  de- 
fendant to 
be  arrested 
in  certain 
cases. 


An  Act'for  abolishing  Arrest  on  Mesne  Process  in  civil  Actions, 
except  in  certain  Cases  ;  for  extending  the  Remedies  of  Creditors 
against  the  Property  of  Debtors ;  and  for  the  further  Amendment 
of  the  Law  ana  the  better  Advancement  of  Justice  in  Ireland. 

[  i  oth  A  ugust,  1 840.  ] 

Whereas  the  present  power  of  arrest  upon  mesne  process  in 
Ireland  is  unnecessarily  extensive  and  severe,  and  ought  to  be 
relaxed  :  and  whereas  it  is  expedient  that  certain  provisions  of 
Acts  of  Parliament  in  force  in  England  in  relation  to  actions  in 
Courts  of  Common  Law,  and  to  process  and  proceedings  therein, 
should  be  extended  to  Ireland  :  be  it  therefore  enacted  by  the 
Queen's  most  excellent  Majesty,  by  and  with  the  advice  and  con- 
sent of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the  same, 
that  from  and  after  the  time  appointed  for  the  commencement  of 
this  act  no  person  shall  be  arrested  upon  mesne  process  in  any 
civil  action  in  any  Inferior  Court  whatsoever,  or  (except  in  the 
cases  and  in  the  manner  hereinafter  provided  for)  in  any  Supe- 
rior Court. 

II.  And  be  it  enacted,  that  if  a  plaintiff  in  any  action  in  any 
of  her  Majesty's  Superior  Courts  of  Law  at  Dublin,  in  which  the 
defendant  is  now  liable  to  arrest,  whether  upon  the  order  of  a 
Judge  or  without  such  order,  shall,  by  the  affidavit  of  himself  or 
of  some  other  person,  show  to  the  satisfaction  of  a  Judge  of  one 
of  the  said  Superior  Courts,  that  such  plaintiff  has  a  cause  of 
action  against  the  defendant  or  defendants  to  the  amount  of 
twenty  pounds  or  upwards,  or  has  sustained  damage  to  that 
amount,  and  that  there  is  probable  cause  for  believing  that  the 
defendant  or  any  one  or  more  of  the  defendants  is  or  are  about 
to  quit  Ireland  unless  he  or  they  be  forthwith  arrested  or  held 
to  special  bail,  it  shall  be  lawful  for  such  judge,  by  a  special 
order,  to  direct  that  such  defendant  or  defendants  so  about  to 
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Suit  Ireland  shall  be  held  to  bail  for.  such  sum  as  such  Judge 
lall  think  fit,  not  exceeding  the  amount  of  the  debt  or  damages 
so  sworn  to  as  aforesaid  ;  and  thereupon  it  shall  be  lawful  for 
such  plaintiff,  within  the  time  which  shall  be  expressed  in  such 
order,  but  not  afterwards,  to  sue  out  one  or  more  writ  or  writs 
of  capias  into  one  or  more  different  counties,  as  the  case  may  re- 
quire, against  any  such  defendant  so  directed  to  be  held  to  bail, 
which  writ  of  capias  shall  have  marked  at  the  foot  thereof  or  en- 
dorsed thereon  the  sum  for  which  such  defendant  shall  be  so 
ordered  to  be  arrested  or  held  to  bail,  and  the  said  writ  shall 
have  subscribed  at  the  foot  thereof  the  memorandum  and  warning, 
and  shall  have  endorsed  thereon  the  several  endorsements  in  the 
form  in  the  schedule  (A.)  to  this  Act  annexed,  and  shall  bear 
date  on  the  day  on  which  the  same  shall  be  issued,  and  be  re- 
turnable into  the  Court  out  of  which  such  writ  shall  have  issued, 
according  to  the  practice  of  such  Court. 

III.  And  be  it  enacted,  that  the  sheriff  or  other  officer  to  Sheriff  may 
whom  any  such  writ  of  capias  shall  be  directed  shall,  before  J™^^.0 
the  expiration  of  the  return  of  the  said  writ,  within  one  calendar  fondant. 
month  after  the  date  thereof,  including  the  day  of  such  date,  but 

not  afterwards,  proceed  to  arrest  the  defendant  thereupon  ;  and  defendant 
such  defendant  when  so  arrested  shall  remain  in  custody  until  to  remain  in 
he  shall  have  given  a  bail  bond  to  the  sheriff,  or  shall  have  made  custody 
deposit  of  the  sum  endorsed  on  such  writ  of  capias ,  together  with  JJJJ^,  hail. 
ten  pounds  for  costs,  according  to  the  practice  of  the  said  supe-  or  makt*  a 
rior  courts  ;  and  all  subsequent  proceedings  as  to  the  putting  in  ^P08**- 
and  perfecting  special  bail,  or  of  making  deposit  and  payment  of 
money  into  Court  instead  of  putting  in  and  perfecting  special 
bail,  shall  be  according  to  the  like  practice  of  the  said  superior 
courts,  or  as  near  thereto  as  the  circumstances  of  the  case  will 
admit. 

IV.  And  be  it  enacted,  that  any  such  special  order  may  be  JjTj^^ 
made  and  the  defendant  arrested  in  pursuance  thereof  at  any  any  timl 
time  after  the  commencement  of  such  action,  and  before  final  before  final 
judgment  shall  have  been  obtained  therein.  judgment. 

V.  And  be  it  enacted,  that  it  shall  be  lawful  for  any  person  Defendant 
arrested  upon  any  such  writ  of  capias  to  apply  at  any  time  after  JJJ^JfJ}^. 
such  arrest  to  a  Judge  of  one  of  the  superior  courts  at  Dublin,  charge  forth- 
or  to  the  Court  in  which  the  action  shall  have  been  commenced,  with. 

for  an  order  or  rule  on  the  plaintiff  in  such  action  to  show  cause 

why  the  person  arrested  should  not  be  discharged  out  of  custody ;  Judgc  nmY 

and  that  it  shall  be  lawful  for  such  Judge  or  Court  to  make  ab-  discharge 

solute  or  discharge  or  refuse  such  order  or  rule,  and  to  direct  the  ^J^"111 

costs  of  the  application  to  be  paid  by  either  party,  or  to  make  ° 

such  other  order  therein  as  to  such  Judge  or  Court  shall  seem 

fit ;  provided  that  any  such  order  made  oy  a  Judge  may  be  dis-  ja^^y 

charged  or  varied  by  the  Court,  on  application  made  thereto  by  he  appealed 

either  party  dissatisfied  with  such  order.  from# 
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auorne18!)?'      ^"  ^n(*  wnereas  ^  is  expedient  that  provision  should  be  made 
cognovit  °    for  giving  every  person  executing  a  warrant  of  attorney  to  confess 
actionem      judgment,  or  a  cognovit  actionem  (save  as  hereinafter  mentioned) 
teciin the50"  ^ue  information  of  the  nature  and  effect  thereof ;  be  it  enacted, 
presence  of   that  from  and  after  the  time  appointed  for  the  commencement  of 
*n  behatTof  *n*8  act  n0  warran*  °f  attorney  to  confess  judgment  in  any  per- 
the  person    sonal  action,  or  cognovit  actionem  given  by  any  person,  save  and 
except         except  a  warrant  of  attorney  to  confess  judgment  in  an  action 
collateral     upon  a  bond  or  writing  obligatory  recited  therein  or  collateral 
with  bonds,  therewith,  shall  be  of  any  force  unless  there  shall  be  present 
some  attorney  of  one  of  the  superior  courts  on  behalf  of  such  per- 
son, expressly  named  by  him,  and  attending  at  his  request,  to 
inform  him  of  the  nature  and  effect  of  such  warrant  or  cognovit, 
before  the  same  is  executed  ;  which  attorney  shall  subscribe  his 
name  as  a  witness  to  the  due  execution  thereof,  and  thereby  de- 
clare himself  to  be  attorney  for  the  person  executing  the  same, 
and  state  that  he  subscribes  as  such  attorney. 
Warrant*, '        XII.  And  be  it  enacted,  that  a  warrant  of  attorney  to  confess 
formally       judgment  or  cognovit  actionem  (save  and  except  as  aforesaid)  not 
executed       executed  in  manner  aforesaid,  shall  not  be  rendered  valid  by 
invalid.         proof  that  the  person  executing  the  same  did  in  fact  understand 
the  nature  and  effect  thereof,  or  was  fully  informed  of  the 
same, 
^warrant        ^Q  V.  And  be  it  enacted,  that  if  such  warrant  of  attorney  shall 
oV  attorney,  be  given  subject  to  any  defeasance  or  condition,  such  defeasance 
&c.,to  be      or  condition  shall  be  written  on  the  same  paper  on  which  such 
tnesame11     warrant  of  attorney  shall  be  written,  before  the  time  when  the 
paper.  same,  or  a  copy  thereof  respectively,  shall  be  filed,  otherwise 

such  warrant  of  attorney  shall  be  null  and  void  to  all  intents  and 
purposes, 
officer  of  XV.  And  be  it  enacted,  that  the  said  officer  of  the  said  court 

keepnbook  m  wnicn  8Ucn  warrant  of  attorney  or  copy  thereof  shall  be  filed 
containing    shall  cause  every  such  warrant  of  attorney  in  any  personal  action, 
,i"rtindi        an(^  ever7  C<W  thereof  filed  in  his  said  office,  to  be  numbered, 
of  each  war-  and  shall  keep  a  book  or  books  in  his  said  office  in  which  he 
rant  of         shall  cause  to  be  fairly  entered  an  alphabetical  list  of  every  such 
attorney.       warrant  of  attorney,  containing  therein  the  names  and  additions 
and  descriptions  of  the  respective  defendants  or  persons  giving 
such  warrants  of  attorney,  and  also  the  names,  additions,  and 
descriptions  of  the  plaintiffs  or  persons  in  whose  favour  the  same 
shall  have  been  given,  together  with  the  number  and  dates  of 
the  execution,  and  filing  of  the  same,  or  of  a  copy  thereof  re- 
spectively, and  the  sums  for  which  judgment  is  to  be  entered  up, 
and  also  the  sums  which  are  specified  to  be  paid  by  the  defeasance 
or  conditions  in  each  warrant  of  attorney,  and  the  times  when 
the  same  are  thereby  made  payable,  according  to  the  form  con- 
tained in  the  schedule  (B.)  to  this  act  annexed,  which  said  book 
or  books,  and  every  warrant  of  attorney  or  copy  thereof,  filed  in 
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the  said  office,  shall  be  searched  and  viewed  by  all  persons  at  all 
seasonable  times,  paying  for  every  search  against  each  person  exe- 
cuting such  warrant  of  attorney  the  sum  of  sixpence,  and  no  more. 

XVI.  And  be  it  enacted,  that  there  shall  be  paid  for  tiling  and  PeG  forming 
entering  such  warrant  of  attorney,  or  a  copy  thereof  as  aforesaid,  warran  • 
the  sum  of  one  shilling  and  no  more. 

XVII.  And  be  it  enacted,  that  any  person  shall  be  entitled  to  Office  copy 
have  an  office  copy  of  each  warrant  of  attorney,  or  of  the  copy  {J!|£ing  for. 
thereof,  filed  as  aforesaid,  in  like  manner  as  office  copies  of  judg- 
ments in  each  such  court  respectively. 

XVIII.  And  be  it  enacted  that  it  shall  be  lawful  for  any  of  Satisfaction 
the  Judges  of  the  Court  in  which  the  said  warrant  of  attorney  or  ^J^  on 
copy  thereof  is  filed  to  order  a  memorandum  of  satisfaction  to  be  warrant°of 
written  upon  such  warrant  of  attorney,  or  copy  thereof  respee-  attorney, 
tively  as  aforesaid,  if  it  shall  appear*  to  him  or  them  that  the 

debt  for  which  such  warrant  of  attorney  is  given  as  a  security 
shall  have  been  satisfied  or  discharged. 

XXVI.  And  be  it  enacted  that  every  judgment  debt  due  upon  Judgment 
any  judgment  not  confessed  or  recovered  for  any  penal  sum  for  Jyjjjj*0 
securing  principal  and  interest  shall  carry  interest  at  the  rate  of  interest. 
four  pounds  per  centum  per  annum  from  the  time  of  entering  up 

the  judgment,  or  from  the  time  of  the  commencement  of  this 
act  in  cases  of  judgments  then  entered  up  and  not  carrying 
interest,  until  the  same  shall  be  satisfied,  and  such  interest  may 
be  levied  under  a  writ  of  execution  on  such  judgment 

XXVII.  And  be  it  enacted  that  all  decrees  and  orders  of  the  Decree  n»<\ 
Court  of  Chancery,  and  of  the  Court  of  Exchequer  at  the  Equity  court*  or 
side  thereof,  and  all  rules  of  any  of  the  superior  Courts  of  Com-  Equity,  &.-., 
mon  Law,  and  all  orders  of  the  Lord  Chancellor  or  Master  of  the  tJh<JvJf 
Rolls,  or  of  the  Court  of  Commissioners  of  Bankruptcy,  and  all  Judgments 
orders  of  the  Lord  Chancellor  in -matters  of  lunacy,  whereby 

any  sum  of  money,  or  any  costs,  charges,  or  expenses,  shall  be 
payable  to  any  person,  shall  have  the  effect  of  judgments  in  the 
Superior  Courts  of  Common  Law,  and  the  persons  to  whom  any 
such  monies  or  costs,  charges  or  expenses,  shall  be  payable  shall 
be  deemed  judgment  creditors  within  the  meaning  of  this  act ; 
and  all  powers  hereby  given  to  the  Judges  of  the  superior  Courts 
of  Common  Law  with  respect  to  matters  depending  in  the  same 
Courts  shall  and  may  be  exercised  by  the  Courts  of  Chancery  and 
Exchequer  at  the  Equity  side  thereof  with  respect  to  matters  there- 
in depending,  and  by  the  Lord  Chancellor,  Master  of  the  Rolls,  and 
Court  of  Commissioners  of  Bankruptcy  respectively  in  matters  of 
bankruptcy,  and  by  the  Lord  Chancellor  in  matters  of  lunacy  ; 
and  all  remedies  hereby  given  to  judgment  creditors  are  in  like 
manner  given  to  persons  to  whom  any  monies  or  costfe,  charges, 
or  expenses,  are  by  such  orders  or  rules  respectively  directed  to 
be  paid  ;  and  the  date  of  the  same,  and  amount  due  on  foot 
thereof,  shall  be  stated  in  any  petition  for  a  receiver  under  the 

7 
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Executors 
may  bring 
actions  for 
injuries  to 
the  real 
estates  of 


said  act  of  the  fifth  and  sixth  years  of  the  reign  of  His 
late  Majesty  King  William  the  Fourth,  and  this  act,  as  in  the 
case  of  a  petition  founded  on  a  judgment  entered  or  recovered  in 
any  of  such  superior  courts  of  law  as  aforesaid. 

XXXI.  And  whereas  there  is  no  remedy  provided  by  law  for 
injuries  to  the  real  estate  of  any  person  deceased,  committed 
in  his  lifetime,  nor  for  certain  wrongs  done  by  a  person  deceased 
«,— «~  -  *n  n*8  lifetime  to  another  in  respect  of  his  property,  real  or  per- 
the  deceased;  sonal ;  for  remedy  thereof  be  it  enacted,  that  an  action  of  trespass 
or  trespass  on  the  case  (as  the  case  may  be)  may  be  maintained 
by  the  executors  or  administrators  of  any  person  deceased  for  any 
injury  to  the  real  estate  of  such  person  committed  in  his  life- 
time for  which  an  action  might  have  been  maintained  by  such  a 
person,  so  as  such  injury  shall  have  been  committed  within  six 
calendar  months  before  the  death  of  such  deceased  person,  and 

Srovided  such  action  shall  be  brought  within  one  year  after  the 
eath  of  such  person ;  and  the  damages,  when  recovered,  shall  be 
part  of  the  personal  estate  of  such  person  ;  and  further,  that  an 
action  of  trespass  or  trespass  on  the  case  (as  the  case  may  be) 
may  be  maintained  against  the  executors  or  administrators  of  any 
person  deceased  for  any  wrong  committed  by  him  in  his  lifetime 
elecutore  for  to  another  in  respect  of  his  property,  real  or  personal,  so  as  such 
an  njury  o  jnjury  ^^j  ^&ve  j^^  committed  within  six  calendar  months 
before  such  person's  death,  and  so  as  such  action  shall  be  brought 
within  six  calendar  months  after  such  executors  or  administra- 
tors shall  have  taken  upon  themselves  the  administration  of  the 
estate  and  effects  of  such  person ;  and  the  damages  to  be  recovered 
in  such  action  shall  be  payable  in  like  order  of  administration 
as  the  simple  contract  debts  of  such  person. 

XL.  And  be  it  enacted,  that  no  plea  in  abatement  for  a  mis- 
nomer shall  be  allowed  in  any  personal  action,  but  that  in  all 
cases  in  which  a  misnomer  would  but  for  this  act  have  been  by 
law  pleadable  in  abatement  in  such  actions,  the  defendant  shall  be 
at  liberty  to  cause  the  declaration  to  be  amended,  at  the  costs  of 
the  plaintiff,  by  inserting  the  right  name  upon  a  Judge's  sum- 
mons, founded  on  an  affidavit  of  the  right  name ;  and  in  case 
such  summons  shall  be  discharged,  the  costs  of  such  application 
shall  be  paid  by  the  party  applying,  if  the  Judge  shall  think  fit. 
XLI.  And  be  it  enacted,  that  in  all  actions  upon  bills  of 
exchange,  or  promissory  notes,  or  other  written  instruments,  any 
of  the  parties  to  which  are  designated  by  the  initial  letter  or  let- 
ters or  some  contraction  of  the  christian  or  first  name  or  names, 
it  shall  be  sufficient  in  every  affidavit  to  hold  to  bail,  and  in  the 
process  or  declaration  to  designate  such  persons  by  the  same  iui- 
tial  letter  or  letters,  or  contraction  of  the  christian  or  first  name 
or  names,  instead  of  stating  the  christian  or  first  name  or  names 
in  full. 


anfl  actions 
may  be 
brought 
against 


property, 
real  or 
personal, 
by  their  tes- 
tator. 


Misnomer 
not  to  be 
pleaded  in 
abatement. 


Initials  of 
names  may 
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XLII.  And  be  it  enacted,  that  no  wager  of  law  shall  be  here-  JJjbw  ot 
after  allowed.  abolished. 

XLIII.  And  be  it  enacted,  that  an  action  of  debt  on  simple  ^onof 
contract  shall  be  maintainable  in  any  court  of  Common  Law  gfmp^con- 
against  any  executor  or  administrator.  tract 

XLV.  And  be  it  enacted,  that  from  and  after  the  first  day  of  Jj£jJ£ 
January,  one  thousand  eight  hundred  and  forty-one,  the  Sheriff  deputies  to 
of  each  county  in  Ireland  shall  severally  name  a  sufficient  deputy,  be  resident 
who  shall  be  resident  or  have  an  office  within  one  mile  from  the     DuWin* 
Four  Courts,  Dublin,  for  the  receipt  of  writs,  granting  warrants 
thereon,'niaking  returns  thereto,  and  accepting  of  all  rules  and 
orders  to  be  made  on  or  touching  the  execution  of  any  process  or 
writ  to  be  directed  to  such  Sheriff. 

LIIL  And  be  it  enacted,  that  upon  all  debts  or  sums  certain,  J"7 
payable  at  a  certain  time  or  otherwise,  the  jury  on  the  trial  of  ^JS^, 
any  issue,  or  on  any  inquisition  of  damages,  may,  if  they  shall  interest  tt^on 
think  fit,  allow  interest  to  the  creditor  at  a  rate  not  exceeding  debte- 
the  current  rate  of  interest,  from  the  time  when  such  debts  or 
sums  certain  were  payable,  if  such  debts  or  sums  be  payable  by 
virtue  of  some  written  instrument  at  a  certain  time,  or  if  payable 
otherwise,  then  from  the  time  when  demand  of  payment  shall 
have  been  made  in  writing,  so  as  such  demand  shall  give  notice 
to  the  debtor  that  interest  will  be  claimed  from  the  date  of  such 
demand  until  the  term  of  payment ;  provided  that  interest  shall 
be  payable  in  all  cases  in  which  it  is  now  payable  by  law  ;  and 
provided  also,  that  such  interest  so  to  be  allowed  by  such  jury 
shall  not  be  so  allowed  for  any  period  exceeding  six  years. 

LIV.  And  be  it  enacted,  that  the  jury  on  the  trial  of  anv  issue,  in  certAin 
or  on  any  inquisition  of  damages,  may,  if  they  shall  think  nt,  give  *^°™ay,e 
damages  in  the  nature  of  interest,  for  any  period  not  exceeding  six  £Jve  damans 
years,  over  and  above  the  value  of  the  goods  at  the  time  of  the  in  the 
conversion  or  seizure,  in  all  actions  of  trover  or  trespass  de  bonis  jJSJSest? 
asportatis,  and  over  and  above  the  money  recoverable  in  all 
actions  on  policies  of  assurance  made  after  the  passing  of  this 
Act. 

LV.  And  be  it  enacted,  that  if  any  person  shall  sue  out  any  J^STjJj 
writ  of  error  upon  anv  judgment  whatsoever  given  in  any  Court  on  auJJnts 
in  any  action  personal,  and  the  Court  of  Error  shall  give  judg-  of  en-or 
ment  for  the  defendant  thereon,  then  interest  shall  be  allowed  by  [^jf^ 
the  Court  of  Error  for  such  time  as  execution  has  been  delayed  execution 
by  such  writ  of  error  for  the  delaying  thereof.  deta^11 

LVI.  And  be  it  enacted,  that  in  everv  action  brought  by  any  Executors 
executor  or  administrator  in  right  of  the  testator  or  intestate,  Jj^Sf  of  the 
such  executor  or  administrator  shall,  unless  the  Court  in  which  testator  to 
such  action  is  brought,  or  a  Judge  of  any  of  the  said  Superior  JJJJ^*8  in 

J*  nonsuit,  Uc. 
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Courts  shall  otherwise  order,  be  liable  to  pay  costs  to  the  defen- 
dant in  case  of  being  nonsuited,  or  a  verdict  passing  against  the 
plaintiff,  and  in  all  other  cases  in  which  he  would  be  liable  if 
such  plaintiff  were  suing  in  his  own  right  upon  a  cause  of  action 
accruing  to  himself  ;  and  the  defendant  shall  have  judgment  for 
such  costs,  and  they  shall  be  recovered  in  like  manner. 
0ne  ™J*fn      LVIL  And  be  it  enacted,  that  where  several  persons  shall  be 
defendants  in  made  defendants  in  any  personal  action,  and  any  one  or  more  of 
any  action     them  shall  have  a  Nolle  prosequi  entered  as  to  him  or  them,  or 
»anoiie         uP°n  tne  *****  °*  8ucn  ^i011  snaU  nave  a  verdict  pass  for  him  or 
proseqnior    them,  every  such  person  shall  have  judgment  for  and  recover  his 
Vn^b0^      reasonable  costs,  unless,  in  the  case  of  a  trial,  the  Judge  before 
costs.  *  e     whom  such  cause  shall  be  tried  shall  certify  upon  the  record, 
under  his  hand,  that  there  was  a  reasonable  cause  for  making 
such  person  a  defendaut  in  such  action. 
Where  nolle      LVIII.  And  be  it  enacted,  that  where  any  Nolle  prosequi  shall 
entered  upon  have  been  entered  upon  any  count,  or  as  to  part  of  any  declara- 
auy  count,     tion,  the  defendant  shall  be  entitled  to  ana  have  judgment  for 
c"  and  recover  his  reasonable  costs  in  that  behalf. 

*lfrefacb£  LIX"  And  he  it:  enact^> tnat  in  a11  write  of  S*™  fa*0*  tne 
and  plaintiff  plaintiff  obtaining  judgment  on  an  award  of  execution  shall  re- 
or  defendant  cover  his  costs  of  suit  upon  a  judgment  by  default,  as  well  as 
?onaveUrrer'  uP°a  a  judgment  after  plea  pleaded  or  demurrer  joined ;  and 
costs.  that  where  judgment  shall  be  given  either  for  or  against  a  plain- 

tiff or  demandant,  or  for  or  against  a  defendant  or  tenant,  upon 
any  demurrer  joined  in  any  action  whatever,  the  party  in  whose 
favour  such  judgment  shall  be  given  shall  also  have  judgment  to 
recover  his  costs  in  that  behalf. 
Costs  of  LX.  And  whereas  it  is  provided  in  and  by  a  statute  passed  in 

special  juries  j.ne  session  of  Parliament  held  in  the  third  and  fourth  years  of 
nonsuit.  the  reign  of  his  late  Majesty  King  William  the  Fourth,  intituled 
An  Act  for  consolidating  and  amending  the  law  relative  to  Jurors 
c.  9it  4  and  Juries  in  Ireland,  that  the  person  or  party  who  shall  apply 
for  a  special  jury  shall  pay  the  fees  for  striking  such  jury,  and 
all  the  expenses  occasioned  by  the  trial  of  the  cause  by  the  same, 
and  shall  not  have  any  further  or  other  allowance  for  the  same, 
upon  taxation  of  costs,  than  such  person  or  party  would  be  en- 
titled unto  in  case  the  cause  had  been  tried  by  a  common  jury, 
unless  the  Judge  before  whom  the  cause  is  tried  shall,  imme- 
diately after  the  verdict,  certify  under  his  hand,  upon  the  back 
of  the  record,  that  the  same  was  a  cause  proper  to  be  tried  by  a 
special  jury  :  and  whereas  the  said  provision  does  not  apply  to 
cases  in  which  the  plaintiff  has  been  nonsuited,  and  it  is  expe- 
dient that  the  Judge  should  have  such  power  of  certifying  as 
well  when  a  plaintiff  is  nonsuited  as  when  he  has  a  verdict  against 
him  ;  be  it  therefore  enacted,  that  the  said  provisiou  of  the  said 
last-mentioned  Act  of  Parliament,  and  everything  therein  con- 
tained shall  apply  to  cases  in  which  the  plaintiff  shall  be  non- 
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suited  as  well  as  to  cases  iD  which  a  verdict  shall  pass  against 
him. 

LXIII.  And  whereas  it  is  expedient  to  render  references  to  ^Stm-11 
arbitration  more  effectual ;  be  it  enacted,  that  the  power  and  an-  tion  by  rule 
thority  of  any  arbitrator  or  umpire  appointed  by  or  in  pursuance  °* court*  &c« 
of  any  rule  of  Court,  or  Judge's  order,  or  order  of  Nisi  Prius,  in  vocable 
any  action  now  brought,  or  which  shall  be  hereafter  brought,  or  without 
by  or  in  pursuance  of  any  submission  to  reference  containing  an  ^Jj.0' tbo 
agreement  that  such  submission  shall  be  made  a  rule  of  any  of 
her  Majesty's  Courts  of  Record,  shall  not  be  revocable  by  any 
party  to  such  reference,  without  the  leave  of  the  Court  by  which 
such  rule  or  order  shall  be  made,  or  which  shall  be  mentioned  in 
such  submission,  or  by  leave  of  a  Judge  ;  and  the  arbitrator  or 
umpire  shall  and  may  and  is  hereby  required  to  proceed  with  the 
reference,  notwithstanding  any  such  revocation,  and  to  make 
such  award,  although  the  person  making  such  revocation  shall 
not  afterwards  attend  the  reference  ;  and  that  the  Court,  or  any 
Judge  thereof,  may  from  time  to  time  enlarge  the  term  for  any. 
such  arbitrator  making  his  award. 

LXIV.  And  be  it  enacted,  that  when  any  reference  shall  have  Power1tJL 
been  made  by  any  such  rule  or  order  as  aforesaid,  or  by  any  sub-  Sundance 
mission  containing  such  agreement  as  aforesaid,  it  shall  be  lawful  of  witnesses 
for  the  Court  by  which  such  rule  or  order  shall  be  made,  or 
which  shall  be  mentioned  in  such  agreement,  or  for  any  Judge, 
by  rule  or  order  to  be  made  for  that  purpose,  to  command  tne 
attendance  and  examination  of  any  person  to  be  named  or  the 
production  of  anv  documents  to  be  mentioned  in  such  rule  or 
order ;  and  the  disobedience  to  any  such  rule  or  order  shall  be 
deemed  a  contempt  of  Court  if,  in  addition  to  the  service  of  such 
rule  or  order,  an  appointment  of  the  time  and  place  of  attendance 
in  obedience  thereto,  signed  by  one  at  least  of  the  arbitrators, 
or  by  the  umpire,  before  whom  the  attendance  is  required,  shall 
also  be  served  either  together  with  or  after  the  service  of  such 
rule  or  order ;  provided  always,  that  every  person  whose  atten- 
dance shall  be  so  required  shall  be  entitled  to  the  like  conduct 
money,  and  payment  of  expenses  and  for  loss  of  time,  as  for  and 
upon  attendance  at  any  trial ;  provided  also,  that  the  application 
made  to  such  Court  or  Judge  for  such  rule  or  order  shall  set 
forth  the  county  where  such  witness  is  residing  at  the  time,  or 
satisfy  such  Court  or  Judge  that  such  person  cannot  be  found ; 
provided  also,  that  no  person  shall  be  compelled  to  produce, 
under  any  such  rule  or  order,  any  writing  or  other  document 
that  he  would  not  be  compelled  to  produce  at  a  trial,  or  to  attend 
at  more  than  two  consecutive  days,  to  be  named  in  such  order. 

LX V.  And  be  it  enacted,  that  when  in  any  rule  or  order  of  Power  for 
reference,  or  in  any  submission  to  arbitration  containing  an  ^"nder"a 
agreement  that  the  submission  shall  be  made  a  rule  of  Court,  rule  of  court 
it  shall  be  ordered  or  agreed  that  the  witnesses  upon  such  re-  toadintaigter 
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ference  shall  be  examined  upon  oath,  it  shall  be  lawful  for  the 
arbitrator  or  umpire,  or  any  one  arbitrator,  and  he  or  they  are 
hereby  authorized  and  required,  to  administer  an  oath  to  such 
witnesses,  or  to  take  their  affirmation  in  cases  where  affirmation 
is  allowed  by  law  instead  of  oath ;  and  if  upon  such  oath  or 
affirmation  any  person  making  the  same  shall  wilfully  and  cor- 
ruptly five  any  false  evidence,  every  person  so  offending  shall  be 
deemed  and  taken  to  be  guilty  of  perjury,  and  shall  be  prosecuted 
and  punished  accordingly. 

LXVI.  And  whereas  great  difficulties  and  delays  may  be  ex- 
perienced, and  sometimes  a  failure  of  justice  may  take  place,  in 
actions  depending  in  Courts  of  law  in  Ireland,  by  reason  of  the 
want  of  a  competent  power  or  authority  in  the  said  Courts  to 
order  and  enforce  the  examination  of  witnesses,  when  the  same 
may  be  required,  before  the  trial  of  a  cause :  and  whereas  by  an 
Act  passed  in  the  Parliament  of  Great  Britain  in  the  thirteenth 
is  c#  year  of  the  reign  of  his  late  Majesty  King  George  the  Third,  in- 

tituled An  act  for  the  establishing  certain  Regulations  for  the 
better  Management  of  the  affairs  of  the  East  hidia  Company  as 
well  in  India  as  in  Europe,  certain  powers  are  given  and  pro- 
visions made  for  the  examination  of  witnesses  in  India  in  the 
cases  therein  mentioned  :  and  whereas  by  an  act  passed  in  the 
i  w.  4.  c.  first  year  of  the  reign  of  His  late  Majesty  King  William  the 
'**:  Fourth,  intituled  An  act  to  enable  Courts  of  Law  to  order  the  exa- 

mination of  witnesses  upon  interrogatories  and  otherwise,  further 
provisions  were  made  in  relation  to  the  examination  of  wit- 
nesses in  all  colonies,  islands,  plantations,  and  places  under  the 
dominion   of  the  Crown  of  England  in  Foreign  parts:    and 
whereas  it  is  expedient  to  extend  to  Ireland  certain  provisions 
of  the  said  two  last-mentioned  recited  acts ;    be  it  therefore 
powers  of     enacted,  that  all  and  every  the  powers,  authorities,  provisions 
-act/6011**    anc^  nmtters  contained  in  the  said  recited  act  of  the  thirteenth 
exumded  to  year  of  the  reign  of  His  said  late  Majesty  King  Georae  the 
ail  actions  in  Third,  relating  to  the  examination  of  witnesses  in  India  shall  be 
atDobiin,     ^d  tne  s*016  *&>  w*tn  reference  to  all  actions  in  any  of  Her 
when  exa-     Majesty's  Courts  of  Law  at  Dublin,  hereby  extended  to  all 
c^nSnteSon    c0^011^8*  islands,  plantations,  and  places  under  the  dominion  of 
shall  appear  Her  Majesty  in  foreign  parts,  and  to  the  Judges  of  the  several 
necessary.     courtB  therein,  and  to  all  actions  depending  in  any  of  Her  Ma- 
jesty's Courts  of  Law  at  Dublin,  in  what  place  or  county  soever 
the  cause  of  action  may  have  arisen  within  the  jurisdiction  of  the 
court  to  the  Judges  whereof  the  writ  or  commission  may  be  di- 
rected, or  elsewhere,  when  it  shall  appear  that  the  examination 
of  witnesses  under  a  writ  or  commission  issued  in  pursuance  of 
.the  authority  hereby  given  will  be  necessary  or  conducive  to  the 
due  administration  of  justice  in  the  matter  wherein  such  writ 
shall  be  applied  for. 
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LXVIL  And  be  it  enacted,  when  any  writ  or  commission  Jl{^ge8fcV> 
shall  issue  under  the  authority  of  the  said  last-mentioned  act  and  cmnmission 
of  this  act,  or  of  the  power  hereinbefore  given  by  this  act.  the  is  directed 
Judge  or  Judges  to  whom  the  same  shall  be  directed  shall  have  ^JJJJJJJ* 
the  like  power  to  compel  and  enforce  the  attendance  and  exami-  the  atten- 
uation of  witnesses  as  the  Court  whereof  they  are  Judges  does  ?J5J?L£L 
or  may  possess  for  that  purpose  in  suits  or  causes  depending  in 
such  court. 

LXVIII.  And  be  it  enacted,  that  the  costs  of  every  writ  or  Costs  of 
commission  to  be  issued  under  the  authority  of  the  said  last-  JJ1^*0  ** 
mentioned  act  and  of  this  act,  or  of  the  power  hereinbefore  given  discretion 
by  this  act,  in  any  action  at  law  depending  in  either  of  the.  said  of  the 
Courts  at  Dublin,  and  of  the  proceedings  thereon,  shall  be  in  the  CourL 
discretion  of  the  court  issuing  the  same. 

LXIX.  And  be  it  enacted,  that  it  shall  be  lawful  to  and  for  Courts  at 
each  of  the  said  courts  at  Dublin,  and  the  several  Judges  thereof,  ^^,°h^My 
in  every  action  depending  in  such  Court,  upon  the  application  of  examination  ' 
any  of  the  parties  to  such  suit,  to  order  the  examination  on  oath,  of  witnesses 
upon  inteiTogatories  or  otherwise,  before  the  Prothonotary  or  JJ^SoSon' 

Clerk  of  the  Fleas  respectively  of  the  said  court,  or  other  person  by  an  officer 

r.  j  -  ..  .  .r.      .      of  fc.    «      * 


or  persons  to  be  named  in  such  order,  of  any  witnesses  within  the  j*  fchc|a£ou^fc, 
jurisdiction  of  the  court  where  the  action  shall  be  depending,  order  a 
or  to  order  a  commission  to  issue  for  the  examination  of  wit-  commission 
nesses  on  oath  at  any  place  or  places  out  of  such  jurisdiction,  by  ^^  out 
interrogatories  or  otherwise,  and  by  the  same  or  any  subsequent  of  their 
order  or  orders  to  give  all  such  directions  touching  the  time,  place,  Jurisdiction, 
and  manner  of  such  examination  as  well  within  the  jurisdiction 
of  the  court  wherein  the  action  shall  be  depending  as  without, 
and  all  other  matters  and  circumstances  connected  with  such  ex- 
aminations as  may  appear  reasonable  and  just. 

LXX.  And  be  it  enacted,  that  when  any  rule  or  order  shall  compelling 
be  made  for  the  examination  of  witnesses  within  the  jurisdiction  attendance  . 
of  the  court  wherein  the  action  shall  be  depending  by  authority  j£  p^odSc?*' 
of  this  act,  it  shall  be  lawful  for  the  Court,  or  any  Judge  thereof,  tion  of 
in  and  by  the  first  rule  or  order  to  be  made  in  the  matter,  or  any  documents. 
subsequent  rule  or  order,  to  command  the  attendance  of  any  per- 
son to  be  named  in  such  rule  or  order  for  the  purpose  of  being 
examined,  or  the  production  of  any  writings  or  other  documents 
to  be  mentioned  in  such  rule  or  order,  and  to  direct  the  attendance 
of  any  such  person  to  be  at  his  own  place  of  abode  or  elsewhere, 
if  necessary  or  convenient  so  to  do  ;  and  the  wilful  disobedience  ™^2a2SSS 
of  any  such  rule  or  order  shall  be  deemed  a  contempt  of  Court,  a  contempt 
and  proceedings  may  be  thereupon  had  by  attachment  (the  of  Court. 
Judge's  order  being  made  a  rule  ot  Court  before  or  at  the  time  of 
the  application  for  an  attachment),  if,  in  addition  to  the  service 
of  the  rule  or  order,  an  appointment  of  the  time  and  place  of 
attendance  in  obedience  thereto,  signed  by  the  person  or  persons 
appointed  to  take  the  examination,  or  by  one  or  more  of  such 
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persons,  shall  be  also  served,  together  with  or  after  the  service  of 
Payment  of  8ucn  rule  or  order ;  provided  always,  that  every  person  whose  at- 
ixpenaes.  tendance  gnaii  be  so  required  shall  be  entitled  to  the  like  conduct 
money  and  payment  for  expenses  and  loss  of  time  as  upon  atten- 
production*0  dance  a*  a  trial ;  provided  also,  that  no  person  shall  be  compelled 
of  docu-  to  produce,  under  any  such  rule  or  order,  any  writing  or  other 
ments.  document  that  he  would  not  be  compellable  to  produce  at  a  trial 

of  the  cause. 

Prisoners  LXXI.  And  be  it  enacted,  that  it  shall  be  lawful  for  any 

removed  by    Sheriff,  Gaoler,  or  other  officer  having  the  custody  of  any  prisoner, 

habeas  to  take  such  prisoner  for  examination  under  the  authority  of  this 

f0^8*^     act,  by  virtue  of  a  writ  of  habeas  corpus  to  be  issued  for  that 

on"  purpose,  which  writ  shall  and  may  be  issued  by  any  Court  or 

Judge  under  such  circumstances  and  in  such  manner  as  such 

Court  or  Judge  may  now  by  law  issue  the  writ  commonly  called 

a  writ  of  habeas  corpus  ad  testificandum. 

Examina-         LXXII.  And  be  it  enacted,  that  it  shall  be  lawful  for  all  and 

witoesses  to  everv  pers°n  authorized  to  take  the  examination  of  witnesses,  by 

be  taken       any  rule,  order,  writ,  or  commission  made  or  issued  in  pursuance 

upon  oath.    0f  this  act,  and  he  and  they  are  hereby  authorized  and  required, 

to  take  all  such  examinations  upon  the  oath  of  the  witnesses,  or 

affirmation  in  cases  where  affirmation  is  allowed  by  law  instead 

of  oath,  to  be  administered  by  the  person  so  authorized,  or  by 

any  Judge  of  the  court  wherein  the  action  shall  be  depending  ; 

^v^Lise  and  if  upon  such  oath  or  any  affirmation  any  person  making  the 

fvlcteSce       8ame  BnaU  wilfully  and  corruptly  give  any  false  evidence,  every 

to  be  deemed  person  so  offending  shall  be  deemed  and  taken  to  be  guilty  of 

perjury?       perjury,  and  shall  and  may  be  indicted  and  prosecuted  for  such 

offence  in  the  countv  wherein  such  evidence  snail  be  given,  or  in 

the  county  of  Dublin,  if  the  evidence  be  given  out  of  Ireland. 

Person*  LXXIII.  And  be  it  enacted,  that  it  shall  and  may  be  lawful 

JSdng      °r  for  the  Prothonotary,  and  any  other  persons  to  be  named  in  any 

examinations  such  rule  or  order  as  aforesaid  for  taking  any  examination  in 

the^ourt60   pursuance  thereof,  and  he  and  they  are  hereby  required  to  make, 

upon  the       if  need  be,  a  special  report  to  the  Court  touching  such  examina- 

Cbsen  ct  °t     **on,  an(^  *ne  con^uc^  or  absence  of  any  witness  or  other  person 

witnesaee      thereon  or  relating  thereto  ;  and  the  Court  is  hereby  authorized 

if  necessary,  to  institute  such  proceeding  and  make  such  order  and  orders  upon 

such  report  as  justice  may  require,  and  as  may  be  instituted  and 

made  in  any  case  of  contempt  of  the  Court 

LXXIV.  And  be  it  enacted,  that  the  costs  of  every  rule  or 
Costs  of  the  order  to  be  made  for  the  examination  of  witnessess  under  any 
examina^  commission  or  otherwise  by  virtue  of  this  act,  and  of  the  pro- 
tions  may  be  ceedings  thereupon,  shall  {except  in  the  case  hereinbefore  pro- 
mado  costs  vided  for)  be  costs  in  the  cause,  unless  otherwise  directed  either 
by  the  Judge  making  such  rule  or  order,  or  by  the  Judge  before 
whom  the  cause  may  be  tried,  or  by  the  Court 
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LXXV.  And  be  it  enacted,  that  no  examination  or  deposition  2f^{J°n 
to  be  taken  by  virtue  of  this  act  shall  be  read  in  evidence  at  any  reading  of 
trial  without  the  consent  of  the  party  against  whom  the  same  examina- 
may  be  offered,  unless  it  shall  appear  to  the  satisfaction  of  the  deposition* 
Judge  that  the  examinant  or  deponent  is  beyond  the  jurisdiction  without  the 
of  the  court,  or  dead,  or  unable  from  permanent  sickness  or  other  2£J^2j£f 
permanent  infirmity  to  attend  the  trial ;  in  all  or  any  of  which 
cases  the  examinations,  and  depositions,  certified  under  the  hand  of 
the  Commissioners,  Master,  Prothonotary,  or  other  person  taking 
the  same,  shall  and  may,  without  proof  of  the  signature  to  such 
certificate,  be  received  and  read  in  evidence,  saving  all  just  ex- 
ceptions. 


SCHEDULES    TO    WHICH    THE    ACT    REFERS. 

Schedule  (A.) 

Memorandum  to  be  subscribed  to  the  Writ  of  Capias. 

This  writ  is  to  be  executed  within  one  calendar  month  from 
the  date  thereof,  including  the  day  of  such  date  and  not  ^after- 
wards. 

A  Warning  to  the  Defendant. 

If  the  defendant,  having  given  bail  on  the  arrest,  shall  omit 
to  put  in  special  bail  as  required,  the  plaintiff  may  proceed 
against  the  Sheriff,  or  on  the  bail  bond. 

Endorsements  to  be  made  on  the  Writ. 

Bail  for  pounds,  by  order  of  [naming  the  Judge 

making  the  order].    Dated  this        day  of 

This  writ  was  issued  by  E.  F.  of  attorney  for  the 

plaintiff  [or  plaintiffs]  within  named,  who  resides  at 

Or, 

This  writ  was  issued  in  person  by  the  plaintiff  within  named, 
who  resides  at  [mention  the  city,  town,  or  parish,  and  also  the 
name  of  the  hamlet,  street,  and  number  of  the  house  of  the  plaintiff's 
residence,  if  any  such  there  be.] 
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8  &  9  VICT.  Chap.  CIX. 

An  Act  to  amend  the  Law  concerning  Games  and  Wagers. 

[8th  August,  1845.] 

Proceedings  XIX.  And  whereas  many  important  questions  are  now  tried 
eduSaos1*""  *n  ^e  *orm  °*  f^K116**  ws^es,  by  stating  that  a  wager  was  laid 
abolished,  between  two  parties  interested  in  respectively  maintaining  the 
affirmative  and  the  negative  of  certain  propositions,  but  such 
questions  may  be  as  satisfactorily  tried  without  such  form,  be  it 
.  therefore  enacted,  that  in  every  case  where  any  Court  of  Law  or 
Equity  may  desire  to  have  any  question  of  fact  decided  by  a  jury, 
it  shall  be  lawful  for  such  Court  to  direct  a  writ  of  summons  to 
be  sued  out  by  such  person  or  persons  as  such  Court  shall  think 
ought  to  be  such  plaintiff  or  plaintiffs,  against  such  person  or 
persons  as  such  Court  shall  think  ought  to  be  defendant  or  de- 
fendants therein,  in  the  form  set  forth  in  the  second  schedule  to 
this  A  ct  annexed,  with  such  alterations  or  additions  as  such  Court 
may  think  proper :  and  thereupon  all  the  proceedings  shall  go 
on  and  be  brought  to  a  close  in  the  same  manner  as  is  now  prac- 
tised in  proceedings  under  a  feigned  issue. 

Schedule  2. 

In  the  Court  of  Queen's  Bench  [  "Common  Pleas"  or  "Exche- 
quer "  or  in  any  inferior  Court  as  the  case  may  be]  Middlesex  to 
wit  for  such  other  county  as  may  be  directed.] 

Whereas  A.  B.  affirms,  and  C.  D.  denies  [here  state  fully  the 
fact  or  facts  in  issue"],  and  the  Lord  Chancellor  [or  such  other 
Court,  etc.],  is  desirous  of  ascertaining  the  truth  by  the  verdict  of 
a  jury,  and  both  parties  pray  that  the  same  may  be  inquired  of 
by  the  country :  Now  let  a  jury,  etc 


9  &  10  VICT.  Chap.  LXIV. 


An  Act  to  enable  Courts  of  Law  in  Ireland  to  give  relief  against 
adverse  claims  made  upon  persons  having  no  interest  %n  the 
subject  matter  of  such  claims. 

[iSth  August,  1846.] 

Whereas  it  often  happens  that  a  person  sued  at  law  for  the 
recovery  of  money  or  goods  wherein  he  has  no  interest,  and 
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which  are  also  claimed  of  him  by  some  third  party,  has  no  means 
of  relieving  himself  from  such  adverse  claims  but  by  a  suit  in 
equity  against  the  plaintiff  and  such  third  party,  usually  called 
a  Dill  of  interpleader,  which  is  attended  with  expense  and  delay; 
for  remedy  thereof  be  it  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  Spiri- 
tual  and  Temporal,  and  Commons,  in  this  present  parliament  SKra  ^  « 
assembled,  and  by  the  authority  of  the  same,  that  upon  applica-  Defendant  in 
tion  made  by  or  on  the  behalf  of  any  defendant  sued  in  any  of  JJ^St)1 
Her  Majesty's  Courts  of  Law  at  Dublin  in  any  action  of  assump-  &<^  stating 
sit,  debt,  detinue,  or  trover,  such  application  being  made  after  that  the 
declaration  and  before  plea  by  affidavit  or  otherwise,  showing  object "mat^ 
that  such  defendant  does  not  claim  any  interest  in  the  subject  ter  is  in  Bome 
matter  of  the  suit,  but  that  the  right  thereto  is  claimed  or  sup-  ^couS*7' 
posed  to  belong  to  some  third  party  who  has  sued  or  is  expected  may  order 
to  sue  for  the  same,  and*  that  such  defendant  does  not  in  any  8nch  thlTd 
manner  collude  with  such  third  party,  but  is  ready  to  bring  into  {5ewf&c?,and 
Court  or  to  pay  or  dispose  of  the  subject  matter  of  the  action  in  in  the  mean- 
such  manner  as  the  Court  or  any  Judge  thereof  may  order  or  ^^  ^°Ju^h" 
direct,  it  shall  be  lawful  for  the  Court  or  any  Judge  thereof  to  action  to  be 
make  rules  and  orders  calling  upon  such  third  party  to  appear  J*^*1*.1  & 
and  to  state  the  nature  and  particulars  ef  his  claim,  and  maintain  ch>  ^  £\. 
or  relinquish  his  claim,  and  upon  such  rule  or  order  to  hear  the 
allegations  as  well  of  such  third  party  as  of  the  plaintiff,  and  in 
the  meantime  to  stay  the  proceedings  in  such  action,  and  finally 
to  order  such  third  party  to  make  himself  defendant  in  the  same 
or  some  other  action,  or  to  proceed  to  trial  on  one  or  more  feigned 
issue  or  issues,'  and  also  to  direct  which  of  the  parties  shall  be 
plaintiff  or  defendant  on  such  trial,  or,  with  the  consent  of  the 
plaintiff  and  such  third  party,  their  counsel  or  attornies,  to  dis- 
pose of  the  merits  of  their  claims,  and  determine  the  same  in  a 
summary  manner,  and  to  make  such  other  rules  and  orders 
therein  as  to  costs  and  all  other  matters  as  may  appear  to  be  just 
and  reasonable. 

There  was  a  process  of  interpleader  at  Common  Law,  hot  it  had  a  very  interpleader 
narrow  range  of  application,  being  confined  to  cases  of  joint  bailments  at  Common 
(btory's  Eq.  Jur.  §  801) ;  and  it  had,  long  prior  to  the  present  statute,  Law- 
fallen  into  entire  disuse  (t'6.  §  805).    Under  those  circumstances  the  only 
remedy  of  a  person  sued  by  two  or  more  adverse  claimants,  in  respect  of 
a  matter  in  which  he  claimed  no  interest,  was  by  filing  a  bill  in  equity  to  In  equity. 
compel  them  to  interplead.    The  remedy  in  equity  was,  however,  only  Applicable 
applicable  when  the  adverse  claims  were  connected  by  reason  of  one  being  only  where 
derived  from  the  other,  or  of  both  being  derived  from  a  common  source  ;  claims  con- 
and  it  was  further  necessary  that  the  party  seeking  relief  should  not  be  JJJJiJfjiH*1 
under  a  special  obligation  to  either  of  the  parties.    Thus,  an  agent  could  obligations, 
not  file  an  interpleader  bill  against  his  principal  and  a  person  claiming 
by  a  title  wholly  adverse  and  distinct.     It  was  also  essential  that  the 
person  by  whom  a  bill  of  interpleader  was  filed,  should  be  in  such  a  potri- 
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Appendix. 


By  Sheriff. 


Interpleader 
by  statute. 

When 
allowed. 


Limitation 
to  right. 


Defendant 
mast  be  sued 

In  what 

actions 

allowed. 


Defendant 
must  claim 
no  interest. 


There  nrast 
be  an  adverse 
claim. 

Claims  must 
be  in  respect 
of  same  mat* 
ter. 


tion  as  to  be  able  to  admit  the  title  of  either  claimant.  Thus  a  sheriff 
who  seized  goods  in  execution  could  not  maintain  a  bill  on  account  of 
the  existence  of  adverse  claims  to  the  property ;  for  as  to  one  of  the 
claimants  he  should  necessarily  admit  himself  to  be  a  wrong  doer 
(Story's  Eq.  Jur.  §821). 

Under  the  present  statute,  however,  courts  of  law  have  power  to  give 
relief  when  adverse  claims  are  made  to  property  or  money  in  the  pos- 
session of  a  party  who  does  not  claim  any  interest  in  it,  or  where  a  debt 
(the  existence  of  which  is  not  denied)  is  claimed  by  two  or  more,  and 
subject  to  the  limitations  afterwards  mentioned  such  relief  will  be 
granted.  Thus,  where  money  had  been  deposited  by  the  plaintiff  dum 
sola  with  the  defendants,  for  which  she  brought  an  action,  and  A  alleg- 
ing that  the  plaintiff  had  since  been  married  to  him,  claimed  the  money, 
an  interpleader  order  was  granted  (Crellm  v.  Leyland.  6  Jur.  733).  So,  also, 
where  the  defendant  agreed  with  B  for  his  maintenance  at  a  hotel  which 
he  believed  B  to  be  the  owner  of,  and  who  ostensibly  conducted  himself 
as  such ;  and  before  payment  the  plaintiff  served  defendant  with  a  notice 
stating  that  he  was  the  owner  of  the  hotel,  and  cautioning  him  against 
paying  B,  and  then  brought  an  action,  it  was  held  to  be  a  fit  case  For  an 
interpleader  (Gill  v.  Scrope,  2  Ir.  Jur.  0.  S.  182).  Where  A  consigned 
goods  to  B.  who  sold  them  to  C,and  B  became  bankrupt,  whereupon  his 
assignees  sued  0  for  the  price  of  the  goods,  it  was  held  that  G  was  enti- 
tled to  the  benefit  of  the  statute  {Johnson  v.  Shaw,  4  M.  &  G.  916). 
Where  actions  were  commenced  by  two  persons  claiming  to  be  lawful 
owners  of  a  bill  of  exchange,  the  Court  directed  an  issue  (Began  v.  Serle, 
9  DowL  193). 

The  right  to  relief  is  however  subject  to  several  limitations,  some 
arising  from  the  express  provisions  of  the  statute,  and  others  from  the 

Erinciples  applied  by  Courts  of  Equity  to  interpleader  cases,  and  which 
ave  to  a  certain  extent  been  adopted  by  the  Courts  of  law.  Thus  the 
statute  requires  (1)  that  the  application  be  made  by  a  defendant  sued  in 
assumpsit,  debt,  detinue,  or  trover.  It  is  therefore  necessary  that  the 
defendant  should  be  actually  sued  (Parker  v.  Linnett,  2  DowL  562)  ;  and 
although  the  forms  of  action  have  been  abolished,  yet  the  subject  matter 
of  the  action  in  respect  of  which  the  interpleader  is  sought,  must  be  such 
as  might  have  been  sued  for  in  one  of  the  specified  forms.  An  action 
for  unliquidated  damages  is  not  therefore  within  the  act  (Walter  v.  Ni- 
cholson, 6  DowL  517.  (2)  It  is  also  necessary  that  the  defendant  should 
not  claim  any  interest  in  the  matter  in  dispute.  Thus  a  wharfinger 
claiming  a  lien  on  goods,  is  not  within  the  act  (Braddick  v.  Smith,  9  Bing. 
84).  Compare  with  this  case  Best  v.  Hays,  3  F.  &  F.  113  ;  Cotter  v. 
Bank  of  England,  3  M.  &  Scott,  180  ;  from  the  latter  of  which  cases  it 
would  appear  that  a  claim  of  lien  as  against  the  owner,  whoever  he  may 
be,  does  not  prevent  the  act  applying,  but  where  made  against  the  plain- 
tiff only  it  is  fatal.  (3)  The  right  to  the  matter  in  dispute  must  be 
claimed  by.  or  supposed  to  belong  to  some  third  party,  who  has  sued  or 
is  expected  to  sue  for  the  same.  It  is  therefore  necessary  that  the 
claims  of  both  parties  be  in  respect  of  the  very  same  matter.  Thus  the 
statute  does  not  apply  to  the  case  of  the  party  sued  by  one  person  for  the 
price  of  goods,  ana  by  another  for  the  goods  themselves  (Slaneyv.  Sidney, 
14  M.  &  W.  800).  Where,  however,  E  hired  a  farm,  which  he  allowed 
his  son  to  manage,  and  the  defendant  served  the  son  with  notice  to  quit, 
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and  a  valuation  of  the  tenant-right  was  made  by  valuers  appointed  by  the 
son  and  the  defendant,  whereupon  £  served  the  defendant  with  a  notice 
to  pay  the  amount  of  the  valuation  to  no  one  but  himself,  it  was  held  to 
be  a  fit  case  for  an  interpleader,  and  that  if  £  was  dissatisfied  with  the 
valuation,  he  might  apply  to  the  Court  for  relief  (Evan$  v.  Wright*  13  W. 
R.  468).    For  the  same  reason  the  claims  of  both  claimants  must  be  legal 
{Hurst  v.  Sheldon,  13  C.  BM  N.  S.  750  ;  Roach  v.  Wright,  8  M.  &  W.  Both  claims 
'S5)'     Where  an  action  was  brought  by  an  executor  upon  a  policy  of  must  be  legal, 
assurance,  it  was  held  that  the  defendants  were  not  entitled  to  an  inter- 
pleader order,  merely  because  other  parties  claimed  an  interest  in  the 
policy  (Sevan  v.  Britannia  Insurance  Co.,  9  Ir.  C.  L.  R.  Ap.  26) ;  but 
the  decision  of  the  Court  in  that  case  seems  to  have  proceeded  upon  the 
ground  of  the  proceedings  having  been  only  threatened  and  not  instituted. 
In  Putney  v.  Tring,  5  M.  &  W.  425,  it  was  considered  that  the  fapt  of 
one  of  the  claims  being  of  an  equitable  nature,  was  no  ground  for  re- 
fusing relief.     (4)  It  is  furthermore  necessary  that  there  should  be  no  Collusion, 
collusion  between  the  defendant  and  the  third  party.  And  not  only  must 
there  be  no  collusion,  but  the  defendant  must,  moreover,  not  have  placed 
himself  by  his  own  act  in  a  situation  to  be  sued,  as  for  instance  by  volun-     - 
tarily  becoming  a  stakeholder  with  a  view  to  forward  the  claimant's  inter- 
est ( Belcher  v.  Smith,  9  Bing.  82  ;  and  see  further  Horner  v.  Willcoeh,  1 
Ir.  Jut.  O.  S.  136).    Where  a  defendant  has  been  indemnified  by  a  third 
party  for  not  delivering  up  property  in  his  possession,  he  has  no  right  to 
relief  (Tucker  v.  Morris,  1  Cr.  &  M.  73).    (5)  The  statute  further  requires  Defendant 
that  the  defendant  should  be  ready  to  bring  into  Court,  or  to  pay  or  dis-  ="»];  J*  "*" 
pose  of  the  subject-matter  of  the  action  in  such  a  manner  as  may  be  directed .  money  into 
He  must  therefore  be  in  possession  of  the  matter  in  dispute,  and  where  a  Court. 
part  of  a  sum  claimed  had  been  paid  to  one  of  the  claimants  before  ad- 
verse claim  made,  it  was  held  that  the  adverse  claimant  had  a  right  to 
have  the  whole  sum  paid  into  Court,  on  the  holder  applying  for  relief. 
(J  lien  v.  GUbey,  3  Dowl.  143  ;  and  see  Inland  v.  BuJtcll,  2  H.  &  W. 
1 18).   (6)  The  statute  provides  that  the  claimant  shall  be  made  defendant  The  claims 
in  the  action,  or  a  feigned  issue  directed.      It  has  accordingly  been  held  mnst  be  dis- 
that  the  question  between  the  plaintiff  and  defendant  must  be  such  as  to  SSe^aon.1" 
be  capable  of  being  disposed  of  in  the  issue  between  the  plaintiff  and  the 
claimant.     On  this  ground,  where  the  defendants  had  accepted  a  bill  pay- 
able to  a  married  woman,  who  endorsed  it  to  the  plaintiff,  and  afterwards 
the  husband,  who  had  remitted  the  bill,  gave  notice  to  the  defendants 
not  to  pay  it,  it  was  held  that  the  case  was  not  within  the  Act,  for  on  an 
issue  between  the  plaintiff  and  the  husband,  the  question  of  the  defend- 
ants being  estopped  from  denying  the  wife's  power  to  endorse  would  not 
arise  (Baker  v.  The  Bank  of  Australasia,  1  C.  B.,  N.  S.  515  ;  and  see 
further  Parr  v.  Ward,  2  M.  &  W.  844). 

In  addition  to  the  several  requisites  referred  to  as  necessary  to  ground 
a  case  for  relief,  the  courts  of  law  after  the  introduction  of  the  above 
and  the  corresponding  English  act,  held  that  the  right  of  a  party  to  relief 
was  subject  to  the  same  limitations  as  were  applied  by  Courts  of  Equity 
in  administering  equitable  relief.     Thus  as  above-mentioned  courts  of 
equity  require  as  a  condition  to  giving  relief  that  the  title  of  both  claim-  Whether 
ants  should  have  a  common  origin,  t.f .,  that  one  should  claim  through  claims  must 
the  other,  or  both  from  a  common  source.     Thus  where  the  defendant  have  !L[£r,ni 
offered  a  reward  to  whoever  would  give  information,  and  the  reward  was  mon  ortgm* 
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claimed  by  several,  the  court  refused  to  make  an  interpleader  order  (Grant 
v.  Fry,  5  DowL  135  ;  Colli*  v.  Lee,  1  Hodg.  204) ;  see,  however,  Gay  v. 
Pittman,  1  Jur.  775.  So  also  where  the  plaintiff  sold  to  the  defendant  a 
rick  of  hay  belonging  to  a  deceased  person,  and  the  price  was  afterwards 
claimed  by  the  person  who  had  taken  out  administration  to  the  deceased, 
it  was  held  not  to  be  a  case  for  an  interpleader  {James  v.  Pritekard,  7  M. 
&  W.  216).  It  will,  however,  be  observed  that  there  is  nothing  in  the 
act  limiting  the  jurisdiction  of  the  Courts  of  Common  Law  to  cases  where 
both  claimants  claim  through  a  common  title,  unless  the  reference  to  pro- 
ceedings by  suit  in  equity  can  be  considered  as  having  that  effect ;  and 
subsequent  cases  have  thrown  considerable  doubt  upon  the  correctness  of 
the  decision  referred  to  (see  Best  v.  Hayes,  1  H.  &  C,  718  ;  Tanner  v. 
European  Bank,  L.R.,  1  Ex.,  261, 263).  It  should,  moreover,  be  remem- 
bered that  the  ground  on  which  courts  of  equity  declined  to  interfere  in 
such  cases  is,  that  by  so  doing  they  would  be  asserting  a  right  to  try  mere 
legal  titles  (see  Story's  Eq.  Jur.,  sec.  816,  820),  an  objection  which 
should  not  be  of  any  weight  in  a  court  of  law.  In  England  it  is  now 
expressly  provided  by  the  C.  L.  P.  Act,  i860,  sec  12,  that  the  fact  of 
the  claims  not  having  a  common  origin  shall  be  no  bar  to  relief ;  and  upon 
the  whole  it  would  appear  that  unless  the  earlier  cases  are  to  be  con- 
sidered as  having  settled  the  practice,  the  fact  of  the  claims  not  having  a 
common  origin  should  be  no  bar  to  relief  unless  in  such  cases  as  Baker 
v.  The  Bank  of  Australasia,  referred  to  ante  p.  cix.,  where  the  defendant 
is  under  different  liabilities  to  both  claimants  which  cannot  be  adjusted 
in  an  action  or  issue  between  the  claimants. 
Whether  Again  on  the  principle  that  courts  of  equity  would  not  interfere  where 

appUcable  fao^  was  anv  special  obligation  existing  between  the  defendant  and  one 
obligation^  °*  fcne  claimants,  it  has  been  held  that  where  an  action  is  brought  by 
bailor  against  bailee  no  interpleader  should  be  granted  {SeoU  v.  The 
Midland  Gt.  W.  Rly.  Co.,  2  Ir.  C.  L.  R.,  83  ;  Horton  v.  Devon,  4  Ex., 
497 ;  Lindsey  v.  Barron,  6  C.  B.,  291).  The  propriety  of  those  decisions 
has,  however,  been  questioned  {Best  v.  Baye$,  1  H.  &  C,  718;  Meynell  v. 
Angell,  8  Jur.,  N.  S.,  121 1  ;  Roberts  v.  Bell,  7  E.  &  B.,  323  ;  Tanner  v. 
European  Bank,  L.  R.,  1  Ex.  261).  In  the  latter  case  A  sued  the  defen- 
dants to  whom  he  had  entrusted  a  policy  for  certain  specified  purposes, 
and  declared  in  trover  and  detinue,  and  specially  on  the  contract.  B  who 
had  pledged  the  policy  with  A  then  brought  an  action  against  the  same 
defendants  for  the  recovery  of  the  policy.  An  interpleader  order  was 
made,  directing  that  the  proceedings  in  the  first  action  should  be  stayed 
till  further  order,  that  A  should  be  at  liberty  to  defend  the  second  action, 
indemnifying  the  defendants,  and  that  B  should  give  the  defendants 
security  for  costs  ;  and  it  was  held  on  appeal  that  the  order  was  rightly 
made ;  and  see  further  the  observations  on  the  end  of  the  last  paragraph. 
Procedure.  As  to  the  procedure  in  cases  when  an  order  is  sought  for  under  this 
section,  the  defendant  must  apply  to  the  Court  or  Judge  for  a  summoning 
Summoning  order  upon  an  affidavit  setting  out  the  several  matters  specified  in  the 
order.  section.    The  application  should  be  (it  would  appear)  ex  parte  in  the  first 

instance.  It  must  be  made  before  defence,  but  it  may  be  obtained  after 
an  extension  of  the  time  to  plead  (Barnes  v.  Bank  of  England,  1  W.  W. 
&  H.,  50).  Where  two  actions  have  been  brought  in  different  courts 
application  must  be  made  in  both  courts  (Allen  v.  GUby,  3  Dowl.  143). 
The  claimant  if  he  appears  must  state  by  affidavit  the  nature  of  his  claim 
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(Powell  v.  Lock  3  A.  &  E.,  315),  but  it  seems  not  to  be  necessary  for  the 
plaintiff  so  to  do  (see  Angus  v.  Woottcn,  3  M.  &  W.  310).    The  judge 
cannot  decide  in  a  summary  manner  between  the  claimants  without  their  ^jSS 
consent,  and  if  such  consent  be  not  given  an  issue  or  action  must  be  di-  manner, 
rected,  or  the  original  action  proceeded  with  as  provided  above.  As  to  the  jma9m 
course  to  be  adopted  when  the  claimant  does  not  appear,  see  sec.  3  infra. 
As  regards  the  costs  between  the  claimants  they  rest  in  the  discretion  of 
the  judge ;  and  are  disposed  of  afterwards,  and  generally  in  accordance  Co8t8* 
with  the  event  (Melville  v.  Smark,  3  M.  k  G.,  57).     The  defendant  if  he 
acts  bona  fide  is  entitled  to  his  costs  out  of  the  funds  or  the  produce  of  the 
subject  matter  in  dispute  to  be  ultimately  repaid  by  the  unsuccessful 
party  (Beeves  v.  Barraud,  7  Scott,  281 ;  Began  v.  Serlc,  9  Dowl.  193 ; 
Pitchers  v.  Edney,  4  Bing,  N.  S.  721). 

As  to  the  course  to  be  adopted  where  new  claimants  appear  in  addition 
to  the  original  claimant,  see  Walker  v.  Ker,  7  Jur.  156  ;  Kirk  v.  Clarke, 
4  Dowl.  363  ;  and  see  further  as  to  the  practice,  sec  6,  infra. 


II.  And  be  it  enacted,  that  the  judgment  in  any  such  action  or  J"^J2jJ 
issue  as  may  be  directed  by  the  Court  or  Judge,  and  the  decision  J}?^  Cou°rt 
of  the  Court  or  Judge  in  a  summary  manner,  shall  be  final  and  to  be  final, 
conclusive  against  the  parties,  and  all  persons  claiming  by,  from,  \*££m' 
or  under  them.  sec.  2.  ' 

III.  Amd  be  it  enacted,  that  if  such  third  party  shall  not  ap-  Munch  third 
pear  upon  such  rule  or  order  to  maintain  or  relinquish  his  claim,  v^j  shall 
being  duly  served  therewith,  or  shall  neglect  or  refuse  to  comply  2tc.,*oSSrt* 
with  any  rule  or  order  to  be  made  after  appearance,  it  shall  be  may  bar  hi* 
lawful  for  the  Court  or  Judge  to  declare  such  third  party,  and  all  SSjgS,* 
persons  claiming  by,  from,  or  under  him,  to  be  for  ever  barred  Defendant, 
from  prosecuting  his  claim  against  the  original  defendant,  his 
executors  or  administrators,  saving  nevertheless  the  right  or  claim 

of  such  third  party  against  the  plaintiff,  and  thereupon  to  make  savingright* 
such  order  between  such  defendant  and  the  plaintiff  as  to  costs  of  such  third 
and  other  matters  as  may  appear  just  and  reasonable.  Kato5Sin8i 

&  '2  Wm.  4. 
See  Ford  v.  DUUrn.  2  N.  and  M.  662  ;  Lucas  v.  London  Dock  Co.  4  B.  c  68,  sec  3. 
and  Ad.  378  ;  Donniger  v.  Hinxman,  2  Dowl.  424. 


IV.  Provided  always,  and  be  it  enacted,  that  every  order  to  Orders  mad** 
be  made  in  pursuauce  of  this  Act  by  a  single  Judge  not  sitting  jJdge^ilabie 
in  open  Court  shall  be  liable  to  be  rescinded  or  altered  by  the  tobereaciud- 
Court  in  like  manner  as  other  orders  made  by  a  single  Judge.       1V2  wm^ 

4.  c.  58,g.  4. 

V.  Provided  also,  and  be  it  enacted,  that  if  upon  application  Jj^11^?^ 
to  a  Judge  in  the  first  instance,  or  in  any  later  stage  of  the  pro-  may  refer   e 
ceedings,  ne  shall  think  the  matter  more  fit  for  the  decision  of  the^he  matter 
Court,  it  shall  be  lawful  for  him  to  refer  the  matter  to  the  Court, for  ***  ded" 
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CoSrt  ft  2  and  tnereuP°n  tne  Court  shall  and  may  hear  and  dispose  of  the 
Wm.  4.,  same  in  the  same  manner  as  if  the  proceeding  had  originally 
c.  58,  a.  5.      commenced  by  rule  of  Court  instead  of  the  order  of  a  Judge. 

P°rt  re!if         V*'  An^  whereas  difficulties  sometimes  arise  in  the  execution 
tkmISsh<j-  °f  process  against  goods  and  chattels  issued  by  or  under  the  au- 
riife  and       thority  of  the  said  Courts,  by  reason  of  claims  made  to  such  goods 
^SS^SSta  and  cnattels  °7  assignees  of  bankrupts  and  other  persons  not 
execution  of  being  the  parties  against  whom  such  process  has  issued,  whereby 
pr°i*88ffoodB  Sheriffs  and  other  officers  are  exposed  to  the  hazard  and  expense 
2S  chattel!  °*  actions,  and  it  is  reasonable  to  afford  relief  and  protection  in 
l  &  2  Wm.  4,  such  cases  to  such  Sheriffs  and  other  officers ;  be  it  therefore  en- 
c  58,  s.  6.      acted,  that  when  any  such  claim  shall  be  made  to  any  goods  or 
chattels  taken  or  intended  to  be  taken  in  execution  under  any 
such  process,  or  to  the  proceeds  or  value  thereof,  it  shall  and  may 
be  lawful  to  and  for  the  Court  from  which  such  process  issued, 
or  any  Judge  of  such  Court,  upon  application  of  such  Sheriff  or 
other  officer  made  before  or  after  the  return  of  such  process,  and 
as  well  before  as  after  any  action  brought  against  such  Sheriff  or 
other  officer,  to  call  before  them  or  him,  by  rule  of  the  Court  or 
Judge,  as  well  the  party  issuing  such  process  as  the  party  making 
such  claim,  and  thereupon  to  exercise,  for  the  adjustment  of  such 
claims,  and  the  relief  and  protection  of  the  Sheriff  or  other  officer, 
all  or  any  of  the  powers  and  authorities  herein-before  contained, 
and  make  such  rules  and  decisions  as  shall  appear  to  be  just,  ac- 
cording to  the  circumstances  of  the  case  ;  and  the  costs  of  all 
such  proceedings  shall  be  in  the  discretion  of  the  Court  or  any 
Judge  thereof. 

Interpleader  Previous  to  the  present  act  there  was  no  means  by  which  a  sheriff 
by  Sheriff.  couid  compel  an  execution  creditor  and  a  claimant  to  goods  seized  or 
about  to  be  seized  to  interplead.  The  courts  of  equity  declined  to  inter- 
fere in  such  a  case,  and  there  was  no  process  by  which  the  conflicting 
Inquiry  by  claims  of  the  parties  could  be  adjusted  at  common  law.  It  is  true  that 
jury.  the  sheriff  might  impannel  a  jury  to  enquire  in  whom  the  property  in 

goods  was  vested  (See  Ch.  Ar.  Pr.  12th  ed.  p.  657),  but  the  verdict  of 
such  a  jury  did  not  conclude  the  parties,  the  only  result  of  it  being  that 
it  had  the  effect  of  indemnifying  the  sheriff  in  making  a  return  of  nulla 
bona,  or  mitigated  the  damages  in  an  action  of  trespass.  The  present 
statute  has  not  abolished  the  sheriffs  power  of  proceeding  by  writ  of 
inquiry ;  and  the  court  may  in  some  cases  leave  the  sheriff  to  pursue  that 
course  (Barrett  v.  Butler,  2  Ir.  Jur.  O.S.  32). 
When  Sheriff  According  to  the  earlier  practice  it  seems  to  have  been  considered  that 
may  apply,  a  sheriff  could  not  apply  for  a  summoning  order  unless  he  was  in  actual 
possession  of  the  property  seized  (Molloy  v.  McDermott,  2  Ir.  Jur.  O.  S. 
32  ;  Scott  v.  Lewii,  2  C.  M.  &  R.  289).  The  words  of  the  statute  are 
however  "  when  a  claim  shall  be  made  to  goods  taken  or  intended  to  be 
taken,''  and  it  has  accordingly  been  held  that  an  actual  seizure  is  not  re- 
quired to  give  the  court  jurisdiction,  although  the  court  will  rarely  inter- 
fere except  where  the  goods  have  been  actually  seized  {Lea  v.  Rosd,  1 1 
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Ex.  13  ;  Day  v.  (7arr,  7  Ex.  883).    A  claim  must  however  have  been  C  aim  must 
actually  made  to  the  goods  (Isaac  v.  Spilsbury,  10  Bing.  3)-    As  to  the  wiStriaim 
nature  of  the  claim  necessary  to  give  jurisdiction  to  the  court  it  may  be  necessary  to 
either  legal  or  equitable,  provided  it  be  a  claim  to  the  goods  or  their  givejurisdic- 
proceeds  (See  Bateman  v.  Green,  Ir.  R.,  2  C.  L.  166,  607).    Thus  an  tion- 
order  may  be  applied  for  when  a  lien  is  claimed  (Ford  v,  Baynton,  1 
Dowl,  357)  ;  or  where  it  is  alleged  that  the  debtor  holds  the  goods  not  in 
his  own  right  but  as  executor  or  trustee  for  others—  as  for  instance  for 
his  wife  (Burke  v.  tiutlcdgc,  3  Ir.  Jur.  0.  S.  148  ;  Fenwick  v.  Laycoch,  2 
Q.  B.  108  ;  with  which  cases  compare  Mooch  v.  Wright,  8  M.  &  W.  155)  ; 
and  where  the  landlord  served  a  notice  claiming  a  year's  rent  the  court 
made  an  order  (Nixon  v.  Willcs,  4  Ir.  Jur.  N.  S.  242).    In  Bateman  v. 
Farnsworth,  29  L.  J.  Ex.  365,  it  was  however  held  that  the  court  has 
not  jurisdiction  under  such  circumstances  to  make  an  order,  and  see 
Haythorn  v.  Bush,  2  C.  &  M.  689.     A  claim  of  priority  between  two 
execution  creditors  is  not  within  the  act  (Salmon  v.  Jones,  1  Dowl,  369  ; 
Day  v.  Waldock,  ib.  523)  ;  neither  is  a  claim  set  up  in  respect  of  an  inter- 
est as  a  partner  (Holmes  v.  Mentze,  4  A.  &  E.  127). 

When  the  case  is  within  the  statute,  the  Sheriff  is  entitled  to  call 
upon  the  execution  creditor  and  claimants  to  interplead,  unless  he  has 
acted  dishonestly,  or  his  conduct  has  prejudiced  either  of  the  parties 
(HoU  v.  Frost,  3  H.  &  N.  82 1).  It  is  true  that  formerly  it  was  held  that  Where 
if  tiie  Sheriff  was  placed  in  circumstances  which  gave  him  an  interest  in  sheriff 
either  side,  the  Court  would  not  relieve  him  (Dudden  v.  Long,  1  Scott,  interested. 
281 )  ;  and  on  this  ground  relief  has  been  refused  where  the  under  Sheriff 
was  the  execution  creditor  or  the  partner  of  the  execution  creditor  (Ost- 
ler v  Bower,  4  Dowl.  605) ;  or  where  the  under  Sheriff's  partner  appear- 
ed to  be  concerned  for  some  of  the  parties  (Duddin  v.  Long,  ubi  supra). 
In  Holt  v.  Frost,  it  was,  however,  held  to  be  no  objection  that  the  under 
Sheriff  was  the  attorney  of  one  of  the  claimants,  and  directed  a  claim  to 
be  made  on  her  account,  and  it  was  said  that  so  great  a  strictness  does 
not  now  prevail  as  formerly,  and  that  unless  it  be  shown  that  one  of  the 
parties  has  been  prejudiced,  the  Sheriff  will  be  relieved.  Where,  how- 
ever, the  goods  have  been  sold  and  the  proceeds  paid  over  to  the  execu- 
tion creditor,  the  Sheriff  cannot  apply  for  relief  (Inland  v.  Bushell,  2  H. 
&  W.  1 18) ;  neither  can  he  where  he  has  delivered  part  of  the  goods  to 
the  claimant  (Braine  v.  Hunt,  2  Dowl.  391).  The  fact,  however,  of  the 
Sheriff  having,  after  seizure,  been  served  with  notice  of  an  act  of  bank- 
ruptcy, and  having,  notwithstanding,  sold,  does  not  disentitle  him  to 
relief  (O'Neill  v.  O'Neill,  5  Ir.  Jur.  O.  S.  183).  The  Sheriff  must  in  all 
cases,  in  order  to  entitle  him  to  relief,  apply  promptly  ( Mutton  v.  Young, 
4  C.  B.  371  ;  Alexander  v  Connell,  1 1  Ir.  L.  R.  325). 

Assuming  that  the  Sheriff  is  entitled  to  relief,  he  must,  in  the  first  in-  Obtaining 
stance,  apply  ex  parte  to  the  Court  for  a  summoning  order.    The  affi-  summoning 
davit  in  support  of  the  application  should  state  the  facts.   It  should  also  onter* 
state  that  there  is  no  collusion,  although  an  omission  in  this  respect  is  not 
fatal  (Donnigerv.  Hinxman,  2  Dowl.  424;  Bond  v.  Woodhall,  2  C.  M.  & 
E.  601 ).    If  the  claimant  app«  ar  to  support  his  claim,  which  he  must  do 
by  affidavit  (Powell  v.  Lock,  3  A.  &  E.  315  ;  Campbell  v.  Conway,  7  Ir. 
Jur.  O.  8.  260),  and  the  execution  creditor  appear  also,  an  issue  must  Directing 
be  directed,  unless  the  parties  consent  to  have  the  matter  summarily  dis-  *****- 
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posed  of  {Deehan  v.  Lynch,  2  Ir.  Jur.  O.S.  1$).  The  claimant  is  usually 
made  plaintiff  and  the  execution  creditor  the  defendant  in  the  issue. 
In  place  of  directing  an  issue,  the  Court  or  judge  may,  however,  direct 
an  action  of  trover  to  be  brought  (Gilhooly  v.  Coogan,  5  Ir.  Jur.  O.  S. 
244).  If  the  claimant  declines  to  take  an  issue,  the  Court  will  make  an 
order  barring  his  claim  (Hoban  v.  Munroc,  Ir.  R.  1  C.  L.  595) ;  and  if 
the  claimant  neglects  to  appear,  his  claim  will  also  be  barred  as  against 
the  Sheriff,  and  he  will  be  precluded  from  afterwards  enforcing  it  {Ford 
v.  Dillon,  a  N.  &  M.  662  ;  Bawdier  v.  Smith,  1  Dowl,  417)  ;  but  in  case 
the  execution  creditor  does  not  appear,  the  Court  cannot  it  seems  bar  his 
claim  as  against  the  claimant  (Donniger  v.  Hinxman,  2  Dowl,  424). 
The  court  has  power  under  the  section  to  restrain  an  action  both  against 
the  sheriff  and  the  execution  creditor  (Carpenter  v.  Pearce,  27  L.  J.  Ex. 

When  an  issue  is  directed  under  the  act  the  finding  upon  it  is  conclu- 
sive between  the  parties,  in  the  same  manner  as  the  finding  of  the  jury  in 
an  ordinary  case.  An  appeal  lies  from  the  decision  of  the  Court  in  banc 
in  cases  of  interpleader,  in  the  same  manner  as  in  ordinary  cases  under 
sects.  40  &  41  of  the  C.  L.  P.  Act,  1856  (Bateman  v.  Green,  lr.  R.  2  C. 
L.  607). 

As  regards  the  costs  of  the  parties  they  rest  in  the  discretion  of  the 
Court,  and  will  generally  be  awarded  to  the  successful,  party.  As  to  the 
costs  where  the  court  makes  an  order  barring  the  claim,  see  Hoban  v. 
Munroe,  Ir.  "B.  1,  C.  L.  595.  As  to  the  costs  where  the  finding  is  partly 
in  favour  of  one  and  partly  in  favour  of  the  other  claimant,  see  Vanston 
v.  Symes,  14  Ir.  C.  L.  R.  Ap.  3,  and  as  to  the  costs  where  a  new  trial 
is  awarded,  see  Doolan  v.  Gorman,  6  Ir.  Jur.  N.  S.  366.  In  the  Ex- 
chequer the  Sheriff  as  a  general  rule  is  allowed  his  costs  of  obtaining 
the  interpleader  order  {Gilhooly  v.  Grogan,  5  Ir.  Jur.  O.  S.  244) ;  but  in 
the  Queen's  Bench  and  Common  Pleas  he  does  not  get  them  (Cotton  v. 
Oregon,  4  Ir.  C.  L.  R.  250  ;  Deehan  v.  Lynch,  2  Ir.  Jur.  O.  S.  15).  No 
costs  as  a  general  rule  are  allowed  until  the  termination  of  the  proceed- 
ings {Hood  v.  Bradbury,  6  M.  &  G.  981).  As  regards  the  expenses  in- 
curred by  the  Sheriff  in  keeping,  etc.,  the  goods,  he  will  in  general  be  al- 
lowed those  incurred  after  (Yates  v.  Median,  11  Ir.  C.  L.  R.  Ap.  1) ; 
but  not  those  before  the  making  of  the  summoning  order  (KeUeher  v. 
Lane,  8  Ir.  Jur.  N.  S.  419).  In  Taaffe  v.  Tyrrell,  14  Jr.  C.  L.  R.  Ap. 
27,  it  was  held  that  the  Sheriff  is  entitled  to  get  from  a  claimant  who 
succeeds  the  expenses  of  keeping  live  stock  of  which  he  might  by  giving 
security  have  obtained  possession  ;  and  see  further  as  to  the  Sheriffs  right 
to  expenses  etc.  ante  p.  150.  As  to  enforcing  security  for  costs,  see 
Hoban  v.  Munroe,  Ir.  R.  2  C.  L.  74  ;  Williams  v.  Crosling,  3  C.  B.  957  ; 
Melin  v.  Dumont,  17  W.  R.  673. 

Where  an  execution  is  levied  by  seizure,  but  the*  sale  is  suspended  by  an 
interpleader  order,  and  before  sale  the  execution  debtor  is  adjudicated  a 
bankrupt,  the  creditor  loses  the  benefit  of  the  execution  {O'Brien  v.  Bro- 
die,  L.  R.  1  Ex.  302).  If  in  such  a  case  the  proceedings  are  discontinued 
the  Sheriff  cannot  obtain  the  costs  of  the  order  though  he  has  been  de- 
clared entitled  to  them  (McDonnell  v.  Doherty,  15  Ir.  C.  L.  R.  Ap.  3). 

An  execution  creditor  is  not  liable  to  the  person  whose  goods  have  been 
wrongfully  taken  in  execution  for  any  damage  sustained  by  him  in  con* 
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sequence  of  their  sale  under  an  interpleader  order  (Walter  v.  Oldingy  i  H. 
&  C.  62 1).  Where  a  Sheriff  seized  sheep  to  which  a  claim  was  made,  and 
an  issue  having  been  directed  under  the  interpleader  act,  the  finding  was 
in  favour  of  the  claimant,  who  thereupon  sued  the  Sheriff  for  injury  alle- 
ged to  have  been  sustained  by  the  seizure,  the  Court  stayed  the  action 
and  referred  it  to  the  Master  to  ascertain  whether  any  deterioration  had 
taken  place  in  the  value  of  the  sheep  (Butler  v.  Lloi/d,  1  Ir.  Jur.  0.  S. 
Ap.  80) ;  see  O'Neill  v.  VNeM,  5  Ir.  Jur.  0.  S.  183. 

VII.  And  be  it  enacted,  that  all  rules,  orders,  matters,  and  ^€8^)r" 
decisions  to  be  made  and  done  in  pursuance  of  this  Act,  except  made  in  pur- 
only  the  affidavits  to  be  filed,  mav,  together  with  the  declaration  J?1"106  of 
in  the  cause  (if  any),  be  entered  of  record,  with  a  note  in  the  be  entered  of 
margin  expressing  the  true  date  of  such  entry,  to  the  end  that  record,  and 
the  same  may  be  evidence  in  future  times,  if  required  and  to  SUJj^1" 
secure  and  enforce  the  payment  of  costs  directed  by  any  such  rule 

or  order  ;  and  every  such  rule  or  order  so  entered  shall  have  the 

force  and  effect  of  a  judgment,  except  ouly  as  to  becoming  a 

charge  on  any  lands,  tenements,  or  hereditaments ;  and  in  case 

any  costs  shall  not  be  paid  within,  fifteen  days  after  notice  of  the  ^JJ™61^  rf 

taxation  and  amount  thereof  given  to  the  party  ordered  to  pay 

the  same,  his  agent  or  attorney,  execution  may  issue  for  the  same 

by  fieri  facias  or  capias  ad  satisfaciendum,  adapted  to  the  case, 

together  with  the  costs  of  such  entry,  and  of  the  execution  if  by 

fieri  facias  ;  and  such  writ  and  writs  may  bear  teste  on  the  day  j^^gof 

of  issuing  the  same,  whether  in  term  or  vacation  ;  and  the  She-  writs  and 

riff  or  other  officer  executing  any  such  writ  shall  be  entitled  to  j*« *&£  f«** 

the  same  fees  and  no  more  as  upon  any  similar  writ  grounded  4  c.  68,  b!";. 

upon  a  judgment  of  the  Court. 

VIII.  And  be  it  enacted,  that  this  Act  may  be  amended  or  Act  may  be 
repealed  by  any  Act  to  be  passed  in  this  present  session  of  Par-  J™811^ 
liament. 


9  &  10  VICT.,  Chap.  XCIII. 


An  Act  for  compensating  the  Families  of  Persons  killed  by  Acci- 
dents, 

[26th  August,  1846.] 

Whereas  no  action  at  law  is  now  maintainable  against  a  per- 
son who  by  his  wrongful  act,  neglect,  or  default  may  have  caused 

8* 
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the  death  of  another  person,  and  it  is  oftentimes  right  and  ex- 
pedient that  the  wrong-doer  in  such  case  should  be  answerable 
in  damages  for  the  injury  so  caused  by  him  :  Be  it  therefore  enacted 
by  the  Queen's  most  excellent  Majeety,  by  and  with  the  advice 
and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in 
An  action  to  this  present  Parliment  assembled,  and  by  the  authority  of  the  same, 
bbk1IaeainBt tnat  wnensoever  *ne  death  of  a  person  shall  be  caused  by  wrong- 
any  person8  ful  act,  neglect,  or  default,  ana  the  act,  neglect,  or  default  is 
nauMng        such  as  would  (if  death  had  not  ensued)  have  entitled  the  party 
through  ne-  injured  to  maintain  an  action  aud  recover  damages  in  respect 
gleet,  eta,     thereof,  then  and  in  every  such  case  the  person  who  would  have 
Tndinh  th   ^)een  liable  if  death  had  not  ensued  shall  be  liable  to  an  action 
death  of  the  for  damages,  notwithstanding  the  death  of  the  person  injured, 
prson  in-     and  although  the  death  shall  have  been  caused  under  such  cir- 
jured.  cumstances  as  amount  iu  law  to  felony. 

Action  to  be  II.  And  be  it  enacted,  that  every  such  action  shall  be  for  the 
fitrofhcertain  benefit  °*  tne  ^^e»  husband,  parent,  and  child  of  the  person 
relations,  '  whose  death  shall  have  been  so  caused,  and  shall  be  brought  by 
and  snail  be  aud  in  the  name  of  the  executor  or  administrator  of  the  person 
and\nhthey  deceased;  and  in  every  such  action  the  jury  may  give  such  dam- 
name  of  ex-  ages  as  they  may  think  proportioned  to  the  injury  resulting  from 
minUtratOT  8UC^  (*eatn  *°  ^ne  parties  respectively,  for  whom  and  for  whose 
of  the  benefit  such  action  shall  be  brought ;  and  the  amount  so  recovered 

deceased.  after  deducting  the  costs  not  recovered  from  the  defendant,  shall 
be  divided  amongst  the  before-mentioned  parties,  in  such  shares 
as  the  jury  by  their  verdict  shall  find  and  direct. 

By  27  &  28  Vict.  ch.  95  (which  see  post)  where  no  action  is  brought 
within  six  months  by  the  personal  representative  of  the  person  killed,  an 
action  may  be  brought  by  the  persons  beneficially  interested  in  the  result 
of  the  action. 

Accord  and  satisfaction  with  the  deceased  during  his  lifetime  is  a  good 
answer  to  an  action  under  the  act  (Read  v.  The  Great  Eastern  Railway  Co. 
L.  R.  3.  Q.  B.  555).  Where  the  wrongful  act,  neglect,  or  default  result- 
ing in  death  has  also  been  productive  of  damage  to  the  personal  chattels 
of  the  deceased,  the  executor  may  maintain  separate  actions  under  this 
act  and  for  the  damage  to  the  personal  chattels  (Barnett  v.  Lucas,  Ir. 
R.  5  C.  L.  140).  It  has  been  decided  that  the  jury  in  estimating  the 
damages  to  be  recovered  under  this  act,  cannot  take  into  consideration 
the  mental  suffering  of  the  survivors,  or  loss  of  society  which  they  have 
sustained,  but  are  to  award  them  compensation  for  pecuniary  loss  alone 
(BlaH  v.  Midland  Railway  Co.,  18  Q.  B.  93) ;  and  see  further  as  to  the 
question  of  pecuniary  loss,  Duchcvrth  v.  Johnson,  4  H.  &  N.  653  ;  Pym  v. 
Great  Northern  Railway  Co.,  4  B.  &  S.  396  ;  Dalton  v.  South  Eastern 
Railway  Co.,  4  C.  B.  N.  S.  296  ;  Franklin  v.  South  Eastern  Railway  Co., 
3  H.  &  N.  211.  Where  an  action  was  brought  by  a  widow  for  damages 
upon  the  death  of  her  son,  aged  fourteen,  who  had  never  earned  any 
wages,  but  whose  capabilities  were  valued  at  sixpence  per  day,  the  pro- 
bability that  he  would  have  enabled  his  mother  to  earn  more,  or  would 
have  devoted  part  of  his  earnings  to  her  support,  was  held  to  be  evidence 
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to  go  to  the  jury  upon  the  question  of  damages  (Condon  v.  The  Great 
Southern  and  Western  Railway  Co.,  16  Ir.  C.  L.  R.  415). 

III.  Provided  always,  and  be  it  enacted,  that  not  more  than  Only  one 
one  action  shall  lie  for  and  in  respect  of  the  same  subject  matter  Jj?1011/]1*!1 
of  complaint ;  and  that  every  such  action  shall  be  commenced  oSnmenced 
within  twelve  calendar  months  after  the  death  of  such  deceased  within  12 
person.  months- 

IV.  And  be  it  enacted,  that  in  every  such  action  the  plaintiff  Plaintiff  to 
on  the  record  shall  be  required,  together  with  the  declaration,  to  ?!^>r^fuI] 
deliver  to  the  defendant,  or  his  attorney,  a  full  particular  of  the  the  person ° 
person  or  persons  for  whom  and  on  whose  behalf  such  action  for  whom 
shall  be  brought,  and  of  the  nature  of  the  claim  in  respect  of  which  ^^hSfuT 
damages  shall  be  sought  to  be  recovered.  claimed. 

See  Murphy  v.  Logan,  10  Ir.  C.  L.  R.  87,  referred  to  ante  p.  10. 

V.  And  be  it  enacted,  that  the  following  words  and  expres-  ConBtrnc- 
sions  are  intended  to  have  the  meanings  hereby  assigned  to  them  Uon  of  «*• 
respectively,  so  far  as  such  meanings  are  not  excluded  by  the  con- 
text or  by  the  nature  of  the  subject  matter;  that  is  to  say,  words 
denoting  the  singular  number  are  to  be  understood  to  apply  also 

to  a  plurality  of  persons  or  things ;  and  words  denoting  the 
masculine  gender  are  to  be  understood  to  apply  also  to  persons  of 
the  feminine  gender  ;  and  the  word  "person"  shall  apply  to  bodies 
politic  and  corporate  ;  and  the  word  "parent"  shall  mclude  father 
and  mother, and  grandfather  and  grandmother,  and  stepfather  and 
stepmother  ;  and  the  word  "child"  shall  include  son  and  daughter, 
ana  grandson  and  granddaughter,  and  stepson  and  stepdaughter.  r 

The  word  "  child  "  does  not  include  an  illegitimate  child  (Dickenson  v. 
North  Eastern  Railway  Company,  2  H.  &  C.  735). 

VI.  And  be  it  enacted,  that  this  act  shall  come  into  operation  Act  to  take 
from  and  immediately  after  the  passing  thereof,  and  that  nothing  effect  after 
therein  contained  shall  apply  to  that  part  of  the  United  Kingdom  Softcfappiy 

called  Scotland.  to  Scotland. 

VII.  And  be  it  enacted,  that  this  act  may  be  amended  or  re-  Act  may  be 
pealed  by  any  act  to  be  passed  in  this  session  of  parliament  amended,  &c 
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9  &  10  VICT.  Chap  CXIII. 

An  Act  to  improve  the  Proceedings  in  Prohibition  and  on  Writs 
of  Mandamus  in  Ireland. 

[z%th  August,  1846.] 

Whereas  by  an  Act  passed  in  the  First  Year  of  the  Beign  of 
his  late  Majesty  King  William  tne  Fourth  intituled  An  Act  to 
iWm.4,c.2i  improve  the  Proceedings  in  Prohibition  and  on  Writs  of.  Man- 
damus, certain  provisions  were  made  relating  to  applications  for 
writs  of  prohibition,  and  to  the  proceedings  thereon,  and  to 
damages  and  costs  of  such  applications  and  proceedings;  and 
it  is  expedient  that  the  said  provisions  should  be  extended  to 
and  be  in  force  in  Ireland :    Be  it  therefore  enacted  by  the 
Queen's  most  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  bv  the  authority  of  the 
Prorisionsof  same,  that  the  several  enactments  contained,  in  the  said  statute  re- 
o,ctlw,4'c*  lating  to  applications  for  writs  of  prohibition,  and  to  declara- 
writsofpro-  tions  and  otner  pleadings  and  proceedings  thereon,  and  to  the 
hibitionex-   recovery  of  costs  and  damages  therein,  shall  be  and  the  same 
Ireland0      are  hereby  extended  to  and  shall  be  in  force  in  Ireland. 

The  statute  of  1  Wm.  4,  ch.  21,  provides  that  applications  for  writs  of 
prohibition  shall  be  made  on  affidavit  only,  and  that  in  case  the  party  is 
directed  to  declare  in  prohibition,  the  declaration  shall  state  so  much 
only  of  the  proceedings  as  may  be  necessary  to  show  the  ground  of  the 
application  (sect.  1).  The  defendant  may  plead  or  demur  to  the  decla- 
ration, and  the  party  succeeding  is  entitled  to  costs  (ib.).  If  the  plain- 
tiff succeeds,  the  jury  may  assess  damages  (ib.). 

Provteionaof      IL  And- whereas  the  provisions  contained  in  an  Act  passed 

|hSo  wto0,  "* tne  Parliament  of  Ireland  in  the  Nineteenth  Year  of  the  Reign 

writs  of        of  his  late  Majesty  King  George  the  Second,  intituled  An  Act 

extended^  for  the  better  regulation  of  Corporations,  relating  to  the  Writs  of 

other  cases    mandamus,  therein  mentioned,  have  been  found  useful  and  con- 

of  writs  of    venient,  and  the  same  ought  to  be  extended  to  the  proceedings 

Mandamus.    on  0tner  sucii  writ8  ;  be  it  therefore  enacted,  that  the  several 

enactments  contained  in  the  said  last-mentioned  statute  relating 

to  the  returns  to  writs  of  mandamus,  and  the  proceedings  on  such 

returns,  and  to  the  recovery  of  damages  and  costs,  shall  be  and 

the  same  are  hereby  extended  and  made  applicable  to  all  other 

writs  of  mandamus,  and  the  proceedings  thereon,  except  so  far 

only  as  the  same  may  be  varied  or  altered  by  this  act* 
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By  19  b.  2,  ch.  12  (It.)  it  is  provided  that  the  person  to  whom  the 
writ  of  mandamut  is  directed  shall  make  his  return  to  the  first  writ  of 
mandamus,  and  that  the  prosecutor  of  the  writ  may  plead  to  or  traverse 
all  or  any  of  the  material  facts  in  the  return ;  to  which  the  party  making 
the  return  may  plead  reply  or  demur. 


III.  And  whereas  writs  of  mandamus,  other  than  such  as  relate  For  proteo 
to  the  offices  and  franchises  mentioned  in  or  provided  for  by  the  *j^J  $*?**' 
said  act  made  in  the  nineteenth  year  of  the  reign  of  King  Oeorge  to  whom 
the  second,  are  sometimes  issued  to  officers  and  other  persons,  write  of 
commanding  them  to  admit  to  offices  or  do  or  perform  other  mat-  JS^djJSSed. 
ters  in  respect  whereof  the  persons  to  whom  such  writs  are 
directed  claim  no  right  or  interest,  or  whose  functions  are  merely 
ministerial  in  relation  to  such  offices  or  matters  ;  and  it  may  be 
proper  that  snch  officers  and  persons  should  in  certain  cases  be 
protected  against  the  payment  of  damages  or  costs  to  which  they 
may  otherwise  become  liable  ;  be  it  therefore  enacted,  that  it 
shall  be  lawful  for  the  Court  in  Ireland  to  which  application  may 
be  made  for  any  writ  of  mandamus  ( other  than  sucn  as  relate  to 
the  said  offices  and  franchises  mentioned  in  or  provided  for  by 
the  said  act  made  in  the  reign  of  King  Oeorge  the  Second),  if  such 
Court  shall  see  fit  so  to  do,  to  make  rules  and  orders  calling  not 
only  upon  the  person  to  whom  such  writ  may  be  required  to  issue, 
but  also  all  and  every  other  person  having  or  claiming  any  right 
or  interest  in  or  to  the  matter  of  such  writ,  to  show  cause  against 
the  issuing  of  such  writ,  and  payment  of  costs  of  the  application ; 
and  upon  the  appearence  of  such  other  person  in  compliance  with 
such  rules,  or  in  default  of  appearence  after  service  thereof,  to 
exercise  all  such  powers  and  authorities,  and  make  all  such  rules 
and  orders  applicable  to  the  case,  as  are  or  may  be  given  or  men- 
tioned by  or  in  any  act  passed  or  to  be  passed  during  this  present 
session  of  Parliament  for  giving  relief  against  adverse  claims 
made  upon  persons  having  no  interest  in  the  subject  of  such 
claims :  provided  always,  that  the  return  to  be  made  to  any  such  Provteo  as  to 
writ,  and  issues  joined  in  fact  or  in  law  upon  any  traverse  there-  ^sand 
of,  or  upon  any  demurrer,  shall  be  made  and  joined  by  and  in  JSues joined. 
the  name  of  the  person  to  whom  such  writ  shall  be  directed  ;  but 
nevertheless  the  same  shall  and  may,  if  the  Court  shall  think  fit  so 
to  direct,  be  expressed  to  be  made  and  joined  on  the  behalf  of 
such  other  person  as  may  be  mentioned  in  such  rules,  and  in 
that  case  sucn  other  person  shall  be  permitted  to  frame  the  return, 
and  to  conduct  the  subsequent  proceedings  at  his  own  expense  ; 
and  in  such  case,  if  any  judgment  shall  be  given  for  or  against 
the  party  suing  such  writ,  such  judgment  shall  be  given  against 
or  for  the  person  or  persons  on  whose  behalf  the  return  shall  be 
expressed  to  be  made,  and  who  shall  have  the  like  remedy  for  the 
recovery  of  costs  and  enforcing  the  judgment  as  the  person  to 
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whom  the  writ  shall  have  been  directed  might  and  would  other- 
wise have  had. 
Proceedings       IV.  And  be  it  enacted,  that  in  case  the  return  to  any  such 
b°tdt°thb&c.  ^^  sna^> m  pursuance  of  the  authority  given  by  this  act,  be  ex- 
of  the  officer  pressed  to  be  made  on  behalf  of  anv  other  person  as  aforesaid, 
having  made  the  further  proceedings  on  such  writ  shall  not  abate  or  be  dis- 
the  return.    cQ^jnued  by  the  death  or  resignation  of  or  removal  from  office 
of  the  person  having  made  such  return,  but  the  same  shall  and 
may  be  continued  and  carried  on  in  the  name  of  such  person  ;  and 
if  a  peremptory  writ  shall  be  awarded  the  same  shall  and  may  be 
directed  to  any  successor  in  office  or  right  to  such  person. 
The  costs  of      V.  And  for  making  some  further  provision  for  the  payment  of 
application    costs  on  application  for  mandamus,  be  it  enacted,  that  in  all  cases 
musBto  be  in  of  applications  for  any  writ  of  mandamus  whatsoever  in  Ireland  1 
the  diacre-     the  costs  of  such  application,  whether  the  writ  shall  be  grauted 
Court!  ***     or  refused,  and  also  the  costs  of  the  writ,  if  the  same  snail  be 
issued  and  obeyed,  shall  be  in  the  discretion  of  the  Court,  and  the 
Court  is  hereby  authorized  to  order  and  direct  by  whom  and  to 
whom  the  same  shall  be  paid, 
where  prose-     VI.  And  whereas  it  is  expedient  that  parties  interested  in  the 
cutor.intends  issuing  of  or  in  the  proceedings  upon  writs  of  mandamus  shall  be 
tteviwdity    enabled  in  certain  cases  to  have  the  judgments  and  decisions  of 
of  a  return  to  the  Court  of  Queen's  Bench  in  Ireland  in  respect  of  the  said 
Jemandftmua  writs,  and  of  the  proceedings  thereon,  reviewed  by  a  Court  of 
sobyway  of  error,  if  they  shall  so  think  fit,  and  that  a  certain  mode  of  effect-    ■ 
demurrer,      ing  the  same  shall  be  ordained  and  established :  and  whereas  there 
is  not  anypower  or  authority  given  by  the  said  recited  act  of  the 
•     reign  of  His  Majesty  King  George  the  Second  to  the  person 
prosecuting  a  writ  of  mandamus  to  demur  to  the  return  made  to 
any  such  writ,  so  that  the  decision  of  the  said  Court  of  Queen's 
Bench  as  to  the  validity  of  such  return  could  be  reviewed  by  a 
Court  of  error ;  for  remedy  whereof,  therefore,  be  it  enacted, 
that  in  all  cases  in  which  the  person  prosecuting  any  writ  of 
mandamus  heretofore  issued  or  hereafter  to  be  issued  shall  wish 
or  intend  to  object  to  the  validity  of  any  return  heretofore  made 
or  hereafter  to  be  made  to  the  same,  he  shall  do  so  by  way  of 
demurrer  to  the  same,  in  such  and  the  like  manner  as  is  now 
practised  and  used  in  the  said  Court  in  personal  actions,  and 
thereupon  the  said  writ  and  return  and  the  said  demurrer  shall  be 
Proceedings  entered  on  record  in  the  same  Court,  and  such  and  the  like  further 
thereupon,    proceedings  shall  be  thereupon  had  and  taken  as  upon  a  demurrer 
to  pleadings  in  personal  actions  in  the  said  Court ;  and  the  said 
Court  shall  thereupon  adjudge  either  that  the  said  return  is  valid 
in  law,  or  that  it  is  not  valid  in  law,  or  that  the  writ  of  manda- 
mus is  not  valid  in  law ;  and  if  the  Court  adjudge  that  the  said 
writ  is  valid  in  law,  but  that  the  return  thereto  is  not  valid  in 
law,  then  and  in  every  such  case  the  Court  shall  also  by  the  said 
judgment  awarded  that  a  peremptory  mandamus  shall  issue  in 
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that  behalf ;  and  thereupon  such  peremptoiy  writ  of  mandamus 
may  be  sued  out  and  issued  accordingly  at  any  time  after  four 
days  from  the  signing  of  the  said  judgment ;  and  it  shall  be  law- 
ful for  the  said  Court  and  they  are  hereby  required,  in  and  by  their 
said  judgment,  to  award  costs  to  be  paid  to  the  party  in  whose 
favour  they  shall  thereby  decide,  by  the  other  party  or  parties. 

VII.  And  be  it  enacted,  that  whenever  any  such  judgment  as  gdevedby 
is  herein-before  mentioned  shall  be  given,  or  whenever  issue  in  judgment 
fact  or  in  law  shall  be  joined  upon  any  pleadings,  in  pursuance  a^ri^011* 
of  the  said  recited  act  of  the  reign  of  His  Majesty  King  Oeorge  error  to  ra- 
the Second  and  of  this  act,  or  of  either  of  them,  and  judgment  ™™ the 
shall  be  given  thereon  by  the  said  Court,  it  shall  be  lawful  for  8anw* 
any  party  to  the  record  in  any  of  such  cases,  who  shall  think 
himself  aggrieved  by  such  judgment,  to  sue  out  and  prosecute 

a  writ  of  error  for  the  purpose  of  reversing  the  same,  in  such 
manner  and  to  such  Court  or  Courts  as  a  party  to  any  personal 
action  in  the  said  Court  of  Queen's  Bench  in  Ireland  may  now 
sue  out  and  prosecute  a  writ  of  error  upon  the  judgment  in  such 
action,  and  such  and  the  like  proceedings  shall  thereupon  be  had 
and  taken,  and  such  costs  awarded,  as  in  ordinary  cases  of  writs 
of  error  upon  judgments  of  the  said  Court  in  personal  actions  ; 
and  if  the  judgment  of  the  said  Court  be  reversed  by  the  Court 
of  error  the  said  Court  of  error  shall  thereupon,  by  their  judg-   * 
ment,  not  only  reverse  the  same,  but  shall  also,  in  addition  there- 
to, give  the  same  judgment  which  the  Court  whose  judgment 
is  so  reversed  ought  to  have  given  in  that  behalf;  and  if  by  their 
said  judgment  they  shall  award  that  a  peremptory  writ  of  man- 
damus shall  issue,  the  same  shall  and  may  accordingly  be  issued      * 
by  the  proper  officer  in  the  office  from  which  such  writs  issue, 
upon  production  to  him  of  an  office  copy  of  the  said  judgment 
of  the  Court  of  error,  which  shall  be  his  authority  and  warrant 
for  so  doing :  provided  always,  that  bail  in  error  to  the  amount  Bail  in  error 
of  fifty  pounds,  or  such  other  sum  as  may  by  any  rule  of  practice  sh^  **  Jjj^ 
be  appointed  as  herein-after  provided,  shall  be  duly  put  in  with-  fourdays 
in  four  days  after  the  allowance  of  the  said  writ  of  error,  and  the  after  aiiow- 
same  shall  afterwards  be  duly  perfected  according  to  the  practice  ttnce  ^  WTifc* 
of  the  Court  wherein  the  said  original  judgment  was  given, 
otherwise  the  plaintiff  in  error  shall  be  deemed  to  have  aban- 
doned his  writ  of  error,  and  the  same  shall  not  be  further  prose- 
cuted. 

VIII.  And  be  it  enacted,  that  no  action,  suit,  or  any  other  pro-  No  action, 
ceedirig  shall  be  commenced  or  prosecuted  in  Ireland  against  any  ^  [J  rea" 
person  or  persons  whatsoever  for  or  by  reason  of  any  thing  done  Jhfng  done 
in  obedience  to  any  peremptory  writ  of  mandamus  issued  by  any  *n  obedienoe 
Court  having  authority  to  issue  writs  of  mandamus.  emptorywrit 

IX.  And  be  it  enacted,  that  the  said  Court  or  Courts  of  error  Conrtof 
which  are  hereby  empowered  to  take  cognizance  of  the  matters  ^^""leaof 
aforesaid  may  make  and  they  are  hereby  directed  to  make,  from  practice,  die. 
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Act  may  be 
aiuended,&c. 


time  to  time  and  as  often  as  thev  shall  see  occasion,  such  rules 
of  practice  in  reference  to  the  said  application  and  the  proceed- 
ings thereon,  and  in  reference  to  the  writs  of  error  herein-ibefore 
mentioned,  and  the  proceedings  thereon,  and  the  amount  of  bail 
to  be  taken,  as  the  said  Courts  respectively  may  deem  necessary 
to  effectuate  the  intention  of  this  act  in  relation  to  the  same  res- 
pectively. 

X.  And  be  it  enacted,  that  this  act  may  be  amended  or  repealed 
by  any  act  to  "be  passed  in  this  present  session  of  Parliament. 


Afteccom- 
wencement 
of  this  Act, 
no  writ  or 
process  for 
arrest  shall 
issue  from 
certain 
courts  in 
Ireland  for 
debts  or 
sums  not 
exceeding 
£10,  save  a 
herein  ex- 
cepted. 


ii  &  12  VICT.,  Chap.  XXVIII. 

An  Act  to  amend  the  Law  of  Imprisonment  for  Debt  in  Ireland,  and 
to  imptpve  the  Remedies  for  the  Recovery  of  Debts  and  of  the 
Possession  of  Tenements  situate  in  Cities  and  Towns,  in  certain 
Cases. 

\22ndJvly,  1848.] 

Whereas  it  is  expedient  to  limit  the  present  power  of  arrest 
for  debts,  damages,  demands,  or  costs  under  process  issuing 
from  courts  of  law  or  equity  or  inferior  courts  in  Ireland ; 
be  it  therefore  enacted  by  the  Queers  most  excellent  majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  parliament  assem- 
bled, and  by  the  authority  of  the  same,  that  from  and  after  the 
day  of  the  commencement  of  this  act  no  writ  of  capias  ad  satisfa- 
ciendum, or  other  writ,  process,  or  warrant  to  arrest  the  body  of 
any  defendant  in  any  action  or  suit,  (actions  for  malicious  prosecu- 
tion, or  for  deceit,  libel,  slander,  criminal  conversation,  seduction, 
or  breach  of  promise  of  marriage,  only  excepted,)  shall  be  issued  in 
Ireland  founded  on  a  judgment,  decree,  or  order  of  any  of  the  su- 
perior courts  of  law  or  of  any  inferior  courts  in  Ireland,  when  the 
sum  due  or  to  be  paid  by  or  under  such  judgment,  decree,  or  order, 
exclusive  of  the  costs,  if  any,  thereby  recovered  or  ordered  to  be 
paid,  shall  not  exceed  the  sum  of  ten  pounds;  nor  shall  any  writ, 
process,  or  warrant  to  arrest  the  body  of  any  plaintiff,  defendant, 
or  other  person  in  any  action  or  suit  be  issued,  founded  on  any 
judgment,  decree,  or  order  for  the  recovery  of  costs  only,  when 
such  costs  due  or  to  be  paid  shall  not  exceed  the  sum  of  ten  pounds; 
nor  shall  any  writ,  process,  or  warrant  issue  to  arrest  the  Dody  of 
any  plaintiff,  defendant,  or  other  person,  founded  on  any  decree 
or  order  of  any  court  of  equity,  ecclesiastical  court,  or  court  of 
admiralty  in  Ireland,  for  the  payment  of  money,  whether  consis- 
ting wholly  or  partly  of  costs  or  otherwise,  when  the  sum  due  or 
to  be  paid  shall  not  exceed  the  said  sum  of  ten  pounds. 
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IX.  And  whereas  it  is  expedient  to  protect  the  tools  and  actual  Tot0^,^ 
necessaries  of  or  belonging  to  judgment  debtors  from  being  seized  JSw^ieTof 
in  execution :  be  it  enacted,  that  from  and  after  the  passing  of  this  judgment 
act  the  wearing  apparel  and  bedding  of  any  debtor  in  Ireland  un-  Jjf(|£2i»2f 
der  a  judgment,  decree,  or  order,  or  of  his  family,  and  the  tools  in  execution. 
and  implements  of  his  trade  not  exceeding  in  the  whole  the  value 
of  five  pounds,  shall  not  be  liable  to  seizure  under  any  execution, 
decree,  or  order  of  any  Court  against  his  goods  and  chattels. 


13  VICT.,  Chap.  XVIII. 


An  Act  for  the  Regulation  of  Process  and  Practice  in  the  superior 
Courts  of  common  Law  in  Ireland,        # 

[31$*  May,  1850.] 

XIII.  And  be  it  enacted,  that  where  proceedings  in  replevin  Prorteion 
shall  have  been  instituted  in  any  Court  of  inferior  jurisdiction,  o^repteviu1 
it  shall  be  lawful  for  either  party  to  remove  the  same  into  one  of  suits  from 
the  said  superior  Courts  of  Common  law  as  heretofore  :  provided  infelj°0"rto 
always,  that  the  writs  for  the  removal  of  any  such  proceedings  courts?1 
shall  issue  out  of  the  consolidated  writ  office  of  the  said  superior 
Courts  of  Common  Law,  instead  of  the  writ  office  of  the  Court  of 
Chancery ;  and  the  said  superior  Courts  of  Common  Law  and  each 
of  them  are  and  is  hereby  authorised  and  empowered  and  declared 
to  have  authority,  power,  and  competent  jurisdiction  to  issue 
writs  for  such  purpose,  and  to  entertain  and  determine  the  suits  so 
removed,  and  to  enforce  obedience  to  all  writs  by  this  act  au- 
thorized, as  fully  as  in  the  case  of  any  other  writs  now  issued  by 
the  said  Courts.  * 

XXX.  And  whereas  by  certain  acts  of  parliament  now  in  force  Ap}**]"  *.£ 
in  Ireland  provision  is  made  for  enabling  any  person  who  may  consolidated 
think  himself  aggrieved  by  a  decree  or  dismiss  of  the  Recorder  of  Nisi  Priua 
Dublin  upon  any  civil  bill,  or  by  a  decree,  dismiss,  or  order  of  the  Court- 
chairman  of  the  county  of  Dublin,  or  by  the  decree  of  any  seneschal 
or  steward  of  any  manor  court  within  the  county  of  Dublin,  to 
appeal  from  such  decree  to  the  chief  justice  of  her  majesty's  Court 
of  Queen's  Bench  or  Common  Pleas,  or  to  the  Chief  Baron  of 
her  majesty's  Court  of  Exchequer  in  Ireland,  or  other  justice  of 
nisi  prius,  at  their  respective  sittings  at  nisi  prius  for  the  city  of 
Dublin  ;  be  it  enacted,  that  from  and  after  the  commencement  of 
this  act  all  such  appeals  shall  be  made  to  the  said  consolidated 
Nisi  Prius  Court  herein-before  constituted  and  authorized,  at  the 
sittings  thereof  which  shall  commence  or  be  in  progress  next  after 
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the  expiration  of  fourteen  days  from  the  day  of  making  such 
decree,  dismiss,  or  order,  and  shall  be  received  and  determined  by 
the  said  Court  at  any  time  or  times  of  its  sittings  which  shall  be 
appointed  by  the  judge  of  the  said  Court  for  that  purpose. 
Onecommon      XL.  And  be  it  enacted,  that  it  shall  and  may  be  lawful  for  the 
cSedfor^he  j^ges  °*  s^d  several  Courts  and  they  are  hereby  required  to  devise 
three  courts,  and  adopt  and  cause  to  be  prepared  a  fitting  seal,  which  shall  be 
the  common  seal  of  the  three  Courts,  to  be  affixed  to  all  writs  of 
either  Court  by  the  Clerk  of  the  writs,  and  which  seal  shall  be  in 
lieu  of  and  have  the  same  force  and  effect  as  the  respective  seals  of 
the  said  Courts  now  in  use. 
Ail  plead-         XLI.  And  be  it  enacted  that  from  and  after  the  commencement 
txfof  uni-40  °^  *k*8  ^  everv  pleading  to  be  filed  in  any  of  the  offices  of  the 
form  shape    said  courts  shall  be  engrossed  or  written  on  vellum  or  parchment 
and  dimen-    of  uniform  shape  and  dimensions,  with  a  certain  margin  so  as 
810118.  ^  ^jjjft  0£  ^eir  being  filed  and  kept  as  hereinafter  directed ;  and 

that  every  affidavit  or  other  proceediug  usually  written  upon  paper, 
and  to  be  filed  in  any  of  the  said  offices,  shall  in  like  manner  be 
of  uniform  shape  and  dimensions,  and  with  a  like  margin  for  the 
Judges  to     like  purpose  ;  and  the  said  judges  or  any  seven  or  more  of  them, 
anddimen?6  °*  wnom  ^wo  shall  be  chief  judges,  shall  determine  and  by  their 
sions  of        order  direct  what  shall  be  the  shape  and  dimensions  and  pattern 
pleadings,     ^  8Ucn  vellum,  parchment,  or  paper  respectively,  and  to  what 
documents  such  regulations  shall  apply  ;  and  the  officers  of  the 
said  courts  shall  not  receive  or  file  any  pleading,  affidavit,  or 
document  which  shall  not  be  according  to  such  regulations,  and 
engrossed  or  written  fairly  and  legibly,  and  in  fit  condition  to  be 
placed  amongst  the  records  of  the  Court. 
Officers  to.         XLII.  And  be  it  enacted,  that  the  officers  whose  duty  it  shall 
&cPaftCTnthe  k®  *°  °^e  an(^  keeP  such  pleadings,  affidavits,  and  documents  res- 
manner  of     pectively  shall  file  the  same  as  tney  shall  be  received  in  compact 
books.  order,  attaching  them  by  laces  through  the  margin  to  portfolio 

covers  after  the  manner  of  books,  so  that  the  same  shall  be  kept 
When  judg-  free  fr°m  injury  and  easily  accessible  ;  and  that  when  it  shall  oe 
ment  to  be  required  to  make  up  any  judgment,  the  attorney  requiring  the 
attorn"?  to  same  shall  deliver  to  the  proper  officer  a  correct  summary  or 
deliver  to  recital  of  the  proceedings,  briefly  stating  the  several  pleadings 
officer  a  an(j  t,ne  nature  thereof,  and  which  summary  shall  be  written  fairly 
p"eaSngs ;  on  parchment,  and  signed  by  the  attorney ;  and  thereupon  the 
officer  shall  take  off  from  the  pleadings  file  the  several  pleadings 
putp^eadlnw  *n  *he  cause  in  which  such  judgment  shall  be  required  to  be  made 
together  on  up,  and  shall  place  them,  together  with  the  said  summary  pre- 
asiS?011* flle  &xe&>  *u  consecutive  order,  in  like  manner  secured  by  laces  through 
manentrc*.  the  margin,  upon  the  file  of  judgments,  there  to  be  kept  as  the 
cord.  permanent  records  of  the  Court. 

it  shall  not       XLI  II.  And  be  it  enacted,  that  from  and  after  the  commence- 
be  necessary  ment  of  this  act  it  shall  not  be  necessary  in  enrolling  judgments 
the' whoteibe  *n  ^^  °* tne  ^^  Courts  to  transcribe  the  whole  pleading  as  here- 
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tofore  upon  the  roll,  or  to  insert  con  tin  nances  or  imparlances  or  gjj^j^  on 
any  other  fictions  now  used  for  form  sake  ;  and  that  it  shall  in  all  ment  roil,  or 
cases  of  enrolling  judgments  be  sufficient  to  place  on  the  roll  a  to  insertcon- 
correct  summary  or  recital  of  the  proceedings  according  to  fact,  ^CM^utoniy 
such  as  herein-before  directed,  together  with  the  award  of  judg-  a  summary 
ment  in  proper  form,  with  a  reference  to  the  original  pleadings  on  JJJ®011*1, 
the  judgment  file,  whereby  the  same  maybe  immediately  founa  and 
inspected ;  and  no  judgment  so  enrolled  under  the  authority  of  this  No  J™te- 
act  shall  be  liable  to  be  disturbed  on  the  ground  of  error,  on  account  SI"^^  on 
of  any  omissions  hereby  authorized,  upon  any  plea  whatsoever,  the  ground 
any  law  or  usage  to  the  contrary  notwithstanding:  provided  always  JJ^JJJJ^J} 
that  if  it  shall  be  deemed  necessary  in  any  case  for  the  prosecution  omissions 
of  a  writ  of  error,  or  for  any  other  purpose,  it  shall  and  may  be  hereby  au- 
lawf ul  for  the  Court  to  order  that  the  whole  or  any  part  of  the  ^Jjsote 
pleadings  shall  be  transcribed  upon  the  roll,  and  the  same  shall  be  case*  of 
transcribed  by  the  proper  officer.  JjJJ  £c 

XLIV.  And  be  it  enacted,  that  from  and  after  the  commence-  onmingany 
ment  of  this  act,  on  the  filing  of  any  pleading,  affidavit,  document,  pleading 
or  proceeding  in  any  of  the  offices  of  the  said  Courts  or  either  of  ™JJJ^t  * 
them,  of  which  filing  in  shall  be  necessary  to  serve  notice,  the  be  delivered 
party  filing  the  same  shall  cause  to  be  served  and  deliverea,  to-  jJ^fUnd, 
gether  with  the  notice  thereof,  a  true  copy  of  such  pleading,  except  in 
affidavit,  document,  or  proceeding  ;  and  it  shall  not  be  necessary  certaincasea, 
for  either  party  to  take  out  or  produce  in  court  or  before  any  £j£8hllU 
judge  or  baron  in  chamber  an  attested  copy  of  any  pleading,  not  be 
affidavit,  document,  or  proceeding,  a  copy  of  which  shall  have  necessary, 
been  delivered,  unless  it  shall  happen  that  the  trial,  hearing,  or 
motion  upon  which  the  copy  of  such  pleading,  affidavit,  document, 
or  proceeding  shall  be  read  or  used,  shall  be  had  or  made  at  assizes, 
or  at  any  place  where  immediate  reference  cannot  be  had  to  the 
original  pleading,  affidavit,  document,  or  proceeding  on  the  file, 
in  the  event  of  the  accuracy  of  the  deliverea  copy  being  disputed ; 
and  all  paper  books  for  the  judges  on  law  arguments,  and  trans- 
cripts of  records  for  the  court  of  error,  shall  be  prepared  and  writ- 
ten or  engrossed  by  the  attornies  or  parties  requiring  them,  under 
such  regulations  as  the  judges  shall  make  in  that  behalf  by  any 
general  order  as  hereinbefore  provided. 

XLV.  And  be  it  enacted,  that  any  expenses  which  the  said  Expenses 
judges  shall  certify  (as  now  required  with  reference  to  incidental  ocrtlfle<JftlL 
expenses)  to  have  been  necessarily  or  properly  incurred  in  giving  jlaidas  port 
effect  to  the  provisions  of  this  act,  shall  De  charged  and  paid  in  °'  incidental 
like  manner  and  as  part  of  the  incidental  expenses  of  the  said  "P608**- 
Courts. 

XLVI.  And  be  it  enacted,  that  all  persons  who  shall  at  the  JjJJ^^,. 
commencement  of  this  act  have  been  duly  appointed  as  com-  taking  am- 
missioners  for  taking  affidavits  or  special  bail  in  and  for  any  one  da^t* »» 
of  the  said  superior  Courts  of  common  law  shall  be  commisioners  gh^Jbe* 
for,  and  they  are  hereby  authorized  to  take  affidavits  or  special  commis- 
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aionere  for  bail  in  and  for  each  of  the  said  Courts ;  and  the  administration 
courts  ;Uw  °f  *!!  affidavits  and  all  bail  pieces  taken  by  them  or  any  of  them 
by  virtue  hereof  shall  have  the  same  force  and  effect  to  all  intents 
and  purposes  as  if  the  commissioner  administering  or  taking  the 
same  were  duly  appointed  by  commission  from  each  of  the  said 
Courts, 
and  here-  XL VII.  And  be  it  enacted,  that  from  and  after  the  commence- 

after,8ltedbe  men*i  °f  th*8  act  no  commissioner  for  taking  affidavits  or  special 
Courtof  7  bail  for  the  said  Courts  shall  be  appointed  except  by  the  Court  of 
Queen's  Queen's  Bench ;  and  that  each  ana  every  person  appointed  by  the 
BendL  said  Court  as  commissioner  for  taking  affidavits  or  special  bail 

shall  be,  by  virtue  of  the  commision  issued  by  the  Court  of 
Queen's  Bench,  a  commissioner  duly  authorized  to  all  intents  and 
purposes  for  taking  affidavits  or  special  bail  in  and  for  all  the 
superior  Courts  of  common  law,  with  all  the  powers  and  privi- 
leges now  by  law  belonging  to,  or  hereafter  to  belong  to,  Com- 
missioners appointed  to  take  affidavits  in  and  for  the  said  Courts 
or  either  of  them. 
As  to  difl-  XLVIII.  Provided  always,  and  be  i(  enacted,  that  any  person 

qualification  disqualified  by  the  order  of  either  of  the  said  Courts  from  acting 
Bionere!111*"    as  such  commissioner  shall  be  thereupon  disqualified  from  acting 

as  such  commissioner  for  all  the  said  Courts. 
Commence-       XLIX.  And  be  it  enacted,  that,  save  where  herein  otherwise 
ment  of  act.  provided,  this  act  shall  commence  and  take  effect  on  the  last  day 
of  Trinity  term  next  after  the  pasing  hereof. 


19  &  20  VICT.,  Chap.  XCVII. 


An  Act  to  amend  the  Laws  of  England  and  Ireland  affecting  trade 
and  Commerce. 

[29M  July,  1856.] 

Whereas  inconvenience  is  felt  by  persons  engaged  in  trade  bv 
reason  of  the  laws  of  England  and  Ireland  being  in  some  parti- 
culars different  from  those  of  Scotland  in  matters  of  common 
occurrence  in  the  course  of  such  trade,  and  with  a  view  to  remedy 

%  such  inconvenience  it  is  expedient  to  amend  the  laws  of  England 

'*  and  Ireland  as  herein-after  is  mentioned:  be  it  enacted  by  the 

Queen's  most  Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the  authority  of  the 
same,  as  follows : 

person*  I.  No  writ  of  fieri  facias  or  other  writ  of  execution,  and  no  writ 
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of  attachment  against  the  goods  of  a  debtor,  shall  prejudice  the  JS?^"!^,, 
title  to  such  goods  acquired  by  any  person  bond  fide  and  for  a  before  they 
valuable  consideration  before  the  actual  seizure  or  attachment  have  been 
thereof  by  virtue  of  such  writ ;  provided  such  person  had  not,  at  JJ^X^ 
the  time  when  he  acquired  such  title,  notice  that  such  writ,  or  under  a  writ 
any  other  writ  by  virtue  of  which  the  goods  of  such  owner  might  winat  the 
be  seized  or  attached,  had  been  delivered  to  and  remained  un-  tecteci.Pr<> 
executed  in  the  hands  of  the  sheriff,  under  sheriff,  or  coroner. 

II.  In  all  actions  and  suits  in  any  of  the  superior  Courts  of  ^l™?^16" 
common  law  at  Westminster  or  Dublin,  or  in  any  Court  of  record  goods  sold, 
in  England,  Wales,  or  Ireland,  for  breach  of  contract  to  deliver 
specific  goods  for  a  price  in  money,  on  the  application  of  the 
plaintiff,  and  by  leave  of  the  Judge  before  whom  the  cause  is 

tried,  the  jury  shall,  if  they  find  the  plaintiff  entitled  to  recover, 
find  by  their  verdict  what  are  the  goods  in  respect  of  the  non- 
delivery of  which  the  plaintiff  is  entitled  to  recover  and  which 
remain  undelivered  ;  what  ( if  any )  is  the  sum  the  plaintiff  would 
have  been  liable  to  pay  for  the  delivery  thereof  ;  what  damages 
( if  any )  the  plaintiff  would  have  sustained  if  the  goods  should  be 
delivered  unaer  execution,  as  herein-after  mentioned,  and  what 
damages  if  not  so  delivered  ;  and  thereupon,  if  judgment  shall  be 
given  for  the% plaintiff,  the  Court  or  any  judge  thereof,  at  their  or 
his  discretion,  on  the  application  of  the  plaintiff,  shall  have  power 
to  order  execution  to  issue  for  the  delivery,  on  payment  01  such 
sum  (if  any)  as  shall  have  been  found  to  be  payable  by  the  plain- 
tiff as  aforesaid,  of  the  said  goods,  without  giving  the  defendant 
the  option  of  retaining  the  same  upon  paying  the  damages  as- 
sessed ;  and  such  writ  of  execution  may  be  for  the  delivery  of 
such  goods ;  and  if  such  goods  so  ordered  to  be  delivered,  or  any 
part  thereof,  cannot  be  found,  and  unless  the  Court,  or  such 
Judge  or  Baron  as  aforesaid,  shall  otherwise  order  the  Sheriff,  or 
other  officer  of  such  Court  of  record,  shall  distrain  the  defendant 
by  all  his  lands  and  chattels,  in  the  said  Sheriff's  bailiwick,  or 
within  the  jurisdiction  of  such  other  Court  of  record,  till  the  de- 
fendant deliver  such  goods,  or,  at  the  option  of  the  plaintiff,  cause 
to  be  made  of  the  defendant's  goods  the  assessed  value  or  da- 
mages, or  a  due  proportion  thereof ;  provided  that  the  plaintiff 
shall,  either  by  the  same  or  a  separate  writ  of  execution,  be  en- 
titled to  have  made  of  the  defendant's  goods  the  damages,  costs, 
and  interest  in  such  action  or  suit. 

III.  No  special  promise  to  be  made  by  any  person  after  the  Considera- 
passing  of  this  act  to  answer  for  the  debt,  default,  or  miscarriage  J^J^J^, 
of  another  person  being  in  writing,  and  signed  by  the  party  to  be  need  not 
charged  therewith  or  some  other  person  by  him  thereunto  law-  aPJJ.ar  br 
fully  authorized,  shall  be  deemed  invalid  to  support  an  action,  wriUng- 
sift,  or  other  proceeding  to  charge  the  person  by  whom  such  pro- 
mise shall  have  been  made,  by  reason  only  that  the  consideration 

for  such  promise  does  not  appear  in  writing,  or  by  necessary  in- 
ference from  a  written  document. 
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OTUfR<I??ta      IV*  No  P1"0™'86  to  answer  for  the  debt,  default,  or  miscarriage 
to  cease        °f  another  made  to  a  firm  consisting  of  two  or  more  persons,  or 
Uhmn  a  in      *°.a  8m8*e  person  trading  under  the  name  of  a  firm,  and  no  pro- 
the  flm,  ex-  m'8e  to  answer  for  the  debt,  default,  or  miscarriage  of  a  firm  con- 
cept in         sisting  of  two  or  more  persons,  or  of  a  single  person  trading  un- 
•pociai  cases.  <Jer  the  name  of  a  firm,  shall  be  binding  on  the  person  making  such 
promise  in  respect  of  anything  done  or  omitted  to  be  done  after 
a  change  shall  have  taken  place  in  any  one  or  more  of  the  persons 
constituting  the  firm,  or  in  the  person  trading  under  the  name  of 
a  firm,  unless  the  intention  of  the  parties  that  such  promise  shall 
continue  to  be  bindiug  notwithstanding  such  change  shall  appear, 
either  by  express  stipulation  or  by  necessary  implication  from  the 
nature  of  the  firm  or  otherwise. 
A  surety  V.  Every  person  who,  being  surety  for  the  debt  or  duty  of 

chanresthe    another,  or  beinff  liable  with  another  for  any  debt  or  duty, 
liability,  to    shall  pay  such  debt  or  perform  such  duty,  shall  be  entitled  to 
Mslgnnwnt0  nave.  signed to  him,  or  to  a  trustee  for  him,  every  judgment, 
of  ail  securi-  specialty,  or  other  security  which  shall  be  held  by  the  creditor 
tjj*  te^  °y    in  respect  of  such  debt  or  duty,  whether  such  judgment,  speci- 
CTCditOT-  alty,  or  other  security  shall  or  shall  not  be  deemed  at   law  to 
have  been  satisfied  by  the  payment  of  the  debt  or  performance 
of  the  duty,  and  such  person  shall  be  entitled  to  stand  in  the  place 
of  the  creditor,  and  to  use  all  the  remedies,  and,  if  need  be  and 
upon  a  proper  indemnity,  to  use  the  name  of  the  creditor,  in  any 
action  or  other  proceeding,  at  law  or  in  equity,  in  order  to  obtain 
from  the  principal  debtor,  or  any  co-surety,  co-contractor,  or  co- 
debtor,  as  the  case  may  be,  indemnification  for  the  advances  made 
and  loss  sustained  by  the  person  who  shall  have  so  paid  such  debt 
or  performed  such  duty,  and  such  payment  or  performance  so 
made  by  such  surety  shall  not  be  pleadable  in  bar  of  any  such 
action  or  other  proceeding  by  him  :  Provided  always,  that  no 
co-surety,  co-contractor,  or  co-debtor,  shall  be  entitled  to  recover 
from  any  other  co-surety,  co-contractor,  or  co-debtor  by  the  means 
aforesaid,  more  than  the  just  proportion  to  which,  as  between 
those  parties  themselves,  such  last  mentioned  person  shall  be 
justly  liable. 
Acceptance       VI.  No  acceptance  of  auy  bill  of  exchange,  whether  inland  or 
Siiandor       foreign,  made  after  the  thirty-first  day  of  December  one  thousand 
foreign  to  be  eight  hundred  and  fifty-six,  shall  be  sufficient  to  bind  or  charge 
It  andting0n  ^^  P61*80^  unless  the  same  be  in  writing  on  such  bill,  or  if  there 
sijrned  by      be  more  than  one  part  of  such  bill,  on  one  of  the  said  parts,  and 
the  acceptor  signed  by  the  acceptor  or  some  person  duly  authorized  oy  him. 
willlfc  ni»  to       V1*-  Every  bill  of  exchange  or  promissory  note  drawn  or  made 
be  deemed     in  any  part  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
"biUs!"d        tne  Elands  °*  ^a7l»  Guernsey }  Jersey,  Aldemey,  and  Sark,  and 
the  islands  adjacent  to  any  of  them,  being  part  of  the  domi- 
nions of  Her  Majesty,  and  made  payable  in  or  drawn  upon  any 
person  resident  in  any  part  of  the  said  United  Kingdom  or  is- 
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lands,  shall  be  deemed  to  be  an  inland  bill ;  but  nothing  herein 
contained  shall  alter  or  affect  the  stamp  duty,  if  any,  which,  but 
for  this  enactment,  would  be  payable  in  respect  of  any  such  bill 
or  note. 

VIII.  In  relation  to  the  rights  and  remedies  of  persons  having  JJJJ^  ufti* 
claims  for  repairs  done  to,  or  supplies  furnished  to  or  for,  ships,  repairs  of ' 
every  port  within  the  United  Kingdom  of  Great  Britian  and  a^pe,  every 
Ireland,  the  islands  of  Man,  Guernsey,  Jersey,  Alderney,  and  Sark,  (United" 
and  the  islands  adjacent  to  any  of  them,  being  part  of  the  domi-  Kingdom. 
nions  of  Her  Majesty,  shall  be  deemed  a  home  port.  *££  htm 

IX.  All  actions  of  account  or  for  not  accounting,  and  suits  for  Limitation* 
such  accounts,  as  concern  the  trade  of  merchandise  between  mer-  S^chJuit? 
chant  and  merchant,  their  factors  or  servants,  shall  be  commen-  account*." 
ced  and  sued  within  six  years  after  the  cause  of  such  actions  or 

suits  or  when  such  cause  "has  already  arisen  then  within  six  yeara 
after  the  passing  of  this  act ;  and  no  claim  in  respect  of  a  matter 
which  arose  more  than  six  years  before  the  commencement  of  such 
action  or  suit  shall  be  enforceable  by  action  or  suit  by  reason 
only  of  some  other  matter  of  claim  comprised  in  the  same  account 
having  arisen  within  six  years  next  before  the  commencement 
of  such  action  or  suit 

X.  No  person  or  persons  who  shall  be  entitled  to  any  action  or  ^eJJelJtflll 
suit  with  respect  to  which  the  period  of  limitation  within  which  oT'Imprtaon- 
the  same  shall  be  brought  is  fixed  by  the  act  of  the  twenty-first  ment  of  a 
year  of  the  reign  of  King  James  the  first,  chapter  sixteen,  section  JJ^^dj^ 
three,  or  by  the  act  of  the  fourth  year  of  Queen  Anne,  chapter  six-  biiity. 
teen,  section  seventeen,  or  by  the  act  of  the  fifty-third  year  of  the 

reign  of  King  George  the  third,  chapter  one  hundred  and  twenty- 
seven,  section  ^ve,  or  by  the  acts  of  the  third  and  fourth  years  of 
the  reign  of  King  William  the  fourth,  chapter  twenty-seven,  sec- 
tions forty,  forty-one,  and  forty-two,  and  chapter  forty-two,  section 
three,  or  by  the  act  of  the  sixteenth  and  seventeenth  years  of  the 
reign  of  Her  present  Majesty,  chapter  one  hundred  and  thirteen, 
section  twenty,  shall  be  entitled  to  any  time  within  which  to  com- 
mence and  sue  such  action  or  suit  beyond  the  period  so  fixed  for 
the  same  by  the  enactments  aforesaid,  by  reason  only  of  such  per- 
son or  some  one  or  more  of  such  persons  being  at  the  time  of  such 
cause  of  action  or  suit  accrued  beyond  the  seas,  or  in  the  cases  in 
which  by  virtue  of  any  of  the  aforesaid  enactments  imprisonment 
is  now  a  disability,  by  reason  of  such  person  or  some  one  or  more 
of  such  persons  being  imprisoned  at  the  time  of  such  cause  of  ac- 
tion or  suit  accrued. 

XL  Where  such  cause  of  action  or  suit  with  respect  to  which  Period  or  li- 
the period  of  limitation  is  fixed  by  the  enactments  aforesaid  or  JjJJ^J,0^0 
any  of  them  lies  against  two  or  more  joint  debtors,  the  person  or  joint  debtor* 
persons  who  shall  be  entitled  to  the  same  shall  not  be  entitled  Jj^uJoJ}!^ 
any  time  within  which  to  commence  and  sue  any  such  action  or  80me  are 

g  beyond  seas. 
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suit  against  any  one  or  more  of  such  joint  debtors  who  shall  not 

be  beyond  the  seas  at  the  time  such  cause  of  action  or  suit  accrued, 

Judgment     by  reason  only  that  some  other  one  or  more  of  such  joint  debtors 

aS5nstk)int  was  or  were  at  fc^e  tmie  8ucn  c&uae  °*  action  accrued  beyond  the 
debtors  in  seas,  and  such  person  or  persons  so  entitled  as  aforesaid,  shall  not 
JheJ?ngdbom  be  barred  from  commencing  and  suing  any  action  or  suit  against 
to  proceed^  the  joint  debtor  or  joint  debtors  who  was  or  were  beyond  seas 
ing  against  at  the  time  the  cause  or  action  accrued  after  his  or  their  return 
yondleas  ^rom  beyond  seas,  by  reason  only  that  judgment  was  already  re- 
After  their  covered  against  any  one  or  more  of  such  joint  debtora  who  was 
return.  not4  or' were  not  beyond  seas  at  the  time  aforesaid. 
Definition  of  XII.  No  part  of  the  United  Kingdom  of  Great  Britain  and 
sea^,0w?thin  ^^^j  nor  tne  islands  of  Man,  Guernsey,  Jersey,  Alderney,  aud 
4  &  6  Anne,  Sark,  nor  any  islands  adjacent  to  any  of  them,  being  part  of  the 
thiiVt*1  d011"1"0118  oi  Her  Majesty,  shall  be  deemed  to  be  beyond  seas 
0  '  within  the  meaning  of  the  act  of  the  fourth  and  fifth  years  of  the 
reign  of  Queen  Anne,  chapter  sixteen,  or  of  this  act. 
Provisions  Alii.  In  reference  to  the  provisions  of  the  acts  of  the  ninth 
°f  i  °'4'i  &  ^eaT  °*  ^e  ^P1  °f  King  George  the  fourth,  chapter  fourteen, 
8,  an'd^e  &  sections  one  and  eight,  and  the  sixteenth  and  seventeenth  years 
17  Vict.  c.  of  the  reign  of  Her  present  Majesty,  chapter  one  hundrea  and 
^extended  thirtee0*  sections  twenty-four  and  twenty-seyen,  an  acknowledge- 
to 'acknow-  ment  or  promise  made  or  contained  by  or  in  a  writing  signed  by 
lodgment*  by  an  agent  of  the  party  chargeable  thereby,  duly  authorized  to 
agents.         mafce  8Ucn  acknowledgment  or  promise,  shall  have  the  same  effect 

as  if  such  writing  had  been  signed  by  such  party  himself. 
Part  pay-  XIV.  In  reference  to  the  provisions  of  the  acts  of  the  twen- 

iiunt  by  one  ty-first  year  of  the  reign  of  King  James  the  first,  chapter  six- 
&c!  not  to '    teen>  secti°n  three,  and  of  the  act  of  the  third  and  fourth  years  of 
prJvcnt  bar   the  reign  of  King  William  the  fourth,  chapter  forty-two,  section 
ISatutesof    tnree>  an^  °f tne  ^  °* tne  sixteenth  and  seventeenth  years  of  the 
limitations    reign  of  Her  present  Majesty,  chapter  one  hundred  and  thirteen, 
in  favour  of  section  twenty,  when  there  shall  be  two  or  more  co-contractors  or 
tractor  Ac?"  co-debtors,  whether  bound  or  liable  jointly  only  or  jointly  and 
severally,  or  executors  or  administrators  of  any  contractor,  no 
such  co-contractor  or  co-debtor,  executor  or  administrator,  shall 
lose  the  benefit  of  the  said  enactments  or  any  of  them,  so  as  to  be 
chargeable  in  respect  or  by  reason  only  of  payment  of  any  prin- 
cipal, interest,  or  other  money,  by  any  other  or  others  of  such  co- 
contractors  or  co-debtors,  executors  or  administrators. 
Rules  and         XV.  In  order  to  enable  the  superior  Courts  of  common  law  at 
reflations    Westminster  and  Dublin,  and  the  Judges  thereof  respectively,  to 
a!!!? writs      make  rules  and  regulations,  and  to  frame  writs  and  proceedings, 
and  proceed-  for  the  purpose  of  giving  effect  to  this  act,  the  two  hundred  and 
ftftSTpiS   twenty-third  and  two  hundred  and  twenty-fourth  sections  of 
poses  of  this  "The  Common  Law  Procedure  Act,  1852,"  shall,  so  far  as  this  act 
Act-  is  to  take  effect  in  England,  and  the  two  hundred  and  thirty- 

third  and  two  hundred  and  fortieth  sections  of  "  The  Common 
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Law  Procedure  Amendment  Act  (Ireland),  1853,"  shall,  so  far  as 
this  act  is  to  take  effect  in  Ireland,  be  incorporated  with  this  act, 
as  if  those  provisions  had  been  severally  herein  repeated  and 
made  to  apply  to  this  act. 

XVI.  In  citing  this  act  it  shall  be  sufficent  to  use  the  expres-  Short  title 
8ion  "The  Mercantile  Law  Amendment  Act,  1856." 

XVII.  Nothing  in  this  act  shall  extend  to  Scotland.  Extent  of 

^  act. 


20  &  21  VICT.,  Chap.  VI. 


An  Act  to  alter  the  Constitution  and  amend  the  Procedure  of  the 
Court  of  Exchequer  Chamber  in  Ireland 

[y-dJuly,  1857.] 

Whereas  by  an  act  of  the  session  of  the  parliament  of  Ireland 
holden  in  fortieth  year  of  the  reign  of  His  late  Majesty  King 
George  the  third,  chapter  thirty-nine,  writs  of  error  upon  judg-  40  g.  3.  c. 
inents  of  the  superior  Courts  of  law  in  Ireland  were  made  return-  89.' 
able  in  the  Court  thereby  constituted,  and  since  commonly  called 
the  Court  of  Exchequer  Chamber,  and  the  chief  justices,  chief  bar- 
ons, and  the  rest  of  the  justices  and  barons,  or  any  nine  of  them  as- 
sembled in  the  said  Court,  were  empowered  to  examine  and  affirm 
or  reverse  such  judgments  :  and  whereas  by  an  act  of  the  session 
of  parliament  holden  in  the  first  year  of  the  reign  of  His  late  Ma- 
jesty King  Oeorge  the  fourth,  chapter  sixty-eight,  increased  powers  1  q.  4,  c.  68. 
were  given  to  the  said  Court  of  Exchequer  Chamber :  and  where- 
as by  the  "  Common  Law  Procedure  Amendment  Act  (Ireland), 
1853,"  and  the  "Common  Law  Procedure  Amendment  Act  i«&i7Vict. 
(Ireland),  1856,"  further  provision  was  made  for  the  bringing  of  c.118. 
error  and  appeals  into  the  said  Court  of  Exchequer  Chamber :  and  i»  &  *>Vict. 
whereas  it  is  expedient  that  the  procedure  in  error  in  the  said  c* 
Court  should  be  rendered  uniform,  and  that  all  proceedings  in 
error  and  upon  appeals  brought  into  the  said  Court  on  judgments 
and  other  proceedings  of  any  of  the  Courts  of  Queen's  Bench, 
Common  Pleas,  and  Exchequer  should  be  before  the  justices  only, 
or  justices  and  barons  only,  as  the  case  may  be,  of  the  two  other 
of  the  said  last-mentioned  Courts :  be  it  therefore  enacted  by  the 
Queen's  most  excellent  Majesty,  by  and  with  the  advice  and  con- 
sent of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

I.  In  all  cases  in  which  error  or  an  appeal  shall,  after  the  pass-  Appeal 

q*  from  one 
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Court  to 
judges  of 
two  other 
Courts. 


Act  not  to 
affect  Chief 
Justices  or 
Chief  Baron. 


Procedure  in 
error  shall 
be  uniform. 


No  error  to 
be  brought 
in  cases  in 
which  error 
cannot  now 
be  brought. 


Power  to 
make  Gene- 
ral Orders. 


ing  of  this  act  be  brought  into  the  said  Court  of  Exchequer  Cham- 
ber upon  any  judgment  or  other  proceeding  of  any  of  the  Courts 
of  Queen's  Bench,  Common  Pleas,  or  Exchequer,  the  proceedings 
in  the  said  Court  of  Exchequer  Chamber  in  error,  or  upon  such 
appeal,  shall  be  before  the  chief  justices  and  justices  only,  or  chief 
justice  and  justices,  chief  baron  and  barons  only,  as  the  case  may 
be,  of  the  two  other  of  the  said  Courts,  or  any  six  or  more  of  them. 

II.  Nothing  in  this  act  contained  shall  in  any  way  affect  the 
power  or  jurisdiction  of  either  of  the  chief  justices  or  the  chief 
baron  to  fix  the  sittings  of  the  said  Court,  or  (save  in  proceedings 
in  error  or  upon  appeal,  to  which  the  last  preceding  section  shall 
apply,)  to  do  any  other  thing  in  or  relating  to  the  said  Court. 

III.  In  order  that  the  procedure  in  error  in  the  said  Court  of 
Exchequer  Chamber  upon  all  judgments  and  proceedings  of  the 
superior  Courts  of  law  may  be  rendered,  so  far  as  possible,  uni- 
form, the  enactments  of  the  "Common  Law  Procedure  Amendment 
Act  (Ireland),  1853,"  with  respect  to  the  bringing  of  error  into  the 
said  Court  of  Exchequer  Chamber,  and  the  rules  and  orders  made 
or  to  be  made  in  pursuance  of  the  said  act,  shall  extend  to  and  in- 
clude the  bringing  of  error  in  the  said  Court  of  Exchequer  Cham- 
ber upon  all  judgments  and  proceedings  of  the  Court  of  Chancery 
as  a  Court  of  Law,  of  the  Courts  of  Queen's  Bench,  Common  Pleas, 
and  Exchequer,  as  well  in  crown  as  in  all  other  cases  in  which 
error  upon  such  judgments  or  proceedings  may  now  be  brought  in 
the  said  Court  of  Exchequer  Chamber ;  and  the  procedure  in  error 
in  the  said  Court  of  Exchequer  Chamber,  and  the  proceedings  con- 
sequent thereon,  shall,  so  far  as  practicable,  in  all  such  cases  be 
pursuant  to  the  said  "  Common  Law  Procedure  Amendment  Act 
(Ireland),  1853/'  and  the  said  rules  made  or  to  be  made  under  the 
said  act :  provided,  that  nothing  in  this  act  contained  shall  be 
construed  to  enable  error  to  be  brought  in  cases  in  which  error 
cannot  now  be  brought :  provided  also,  that  where  any  fiat  or 
consent  is  now  required  in  any  proceeding  in  error,  such  fiat  or 
consent  shall  continue  to  be  required  in  the  corresponding  proceed- 
ing in  error  under  this  act. 

IV.  The  power  to  make  general  orders  for  the  said  Court  of 
Exchequer  Chamber  under  section  two  hundred  and  thirty-three 
of  the  "Common  Law  Procedure  Amendment  Act  (Ireland),  1 853," 
shall  extend  to  all  proceedings  in  error  in  the  said  Court. 
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24  &  25  VICT.,  Chap.  XUII. 

An  Act  to  facilitate  the  Remedies  on  Bills  of  Exchange  and  I  rc~ 
missory  Notes  in  Irela)id  by  the  Prevention  of  frivolous  or  ficti- 
tious Defences  to  Actions  thereon. 

[22nd  July,  1 861.] 

Whereas  bona  fide  holders  of  dishonored  bills  of  exchange  and 
promissory  notes  are  often  unjustly  delayed  and  put  to  unne- 
cessary expense  in  recovering  the  amount  thereof  t>y  reason  of 
frivolous  or  fictitious  defences  to  actions  thereon,  and  it  is  ex- 
pedient that  greater  facilities  than  now  exist  should  be  given  for 
the  recovery  of  money  due  on  such  bills  and  notes :  be  it  enacted 
by  the  Queen's  most  excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  parliament  assembled,  and  by  the  authority  of  the 
same,  as  follows : 

I.  From  and  after  the  twenty-first  day  of  October  one  thousand  From  ^ 
eight  hundred  and  sixty-one,  ail  actions  upon  bills  of  exchange  after  sist 
or  promissory  notes  commenced  within  six  months  after  the  same  J^JJJJg 
shall  have  become  due  and  payable,  may,  in  case  the  plaintiff  upon  bills  of 
shall  desire  to  proceed  under  this  act,  be  commenced  as  herein-  £"Jhange\f 
after  mentioned ;  that  is  to  say,  the  summons  and  plaint  shall  be  in  pMntSfde- 
the  form  prescribed  by  The  Common  Law  Procedure  Amendment  sires  to  pro- 
Act  (Ireland),  1853  ;  but,  in  addition  thereto,  and  to  any  particu-  {^  JJctX 
lars  or  indorsements  required  by  the  said  act,  such  summons  and  in  the  form 
plaint  shall  have  at  the  head  thereof  a  notice  in  the  form  con-  F6!?*?*?1- 
tained  in  the  schedule  (A.)  to  this  act  annexed ;  and  in  any  case  Vict.  0. 113, 
in  which  the  summons  and  plaint  shall  be  in  such  form  it  shall  with  addi-  * 
not  be  lawful  for  the  defendant  to  file  any  appearance  or  defence  t^aVherein 
to  the  said  action  unless  he  shall  obtain  leave  from  a  Judge,  as  specified, 
herein-after  mentioned,  so  to  appear  and  defend  ;  and  in  default 
of  his  obtaining  such  leave,  or  of  appearance  and  defence  in 
pursuance  thereof,  the  plaintiff  shall  be  entitled  to  mark  judg- 
ment with  costs,  in  pursuance  of  the  provisions  of  The  Common 
Law  Procedure  Amendment  Act  (Ireland),  1853,  for  any  sum  not 
exceeding  the  sum  mentioned  in  the  notice  at  the  commencement 
of  the  summons  and  plaint 


In  order  that  a  plaintiff  may  be  able  to  avail  himself  of  the  benefit  of 
the  present  statute,  there  are  two  requisites  which,  as  may  be  observed,  in  what 
must  exist:  ( 1). — The  action  must  be  brought  on  a  bill  of  exchange  or  cases  plain- 
promissory  note.   (a). — The  action  must  be  commenced  within  six  months  ^Iinay(w>" 
after  the  bill  or  note  has  become  payable.     As  regards  the  first  requisite,  act.  an 
it  has  been  held  that  the  act  applies  to  cheques  or  drafts  or  orders  on 
bankers  (Eyre  v.  Waller,  5  H.  &  N.  460).    The  summons  and  plaint  may 
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Amending 
writ. 


Action 
against 
executors. 


Costs. 


Defendant 
showing  a 
defence 
upon  the 
merite,to 
have  leave 
to  appear. 


in  addition  to  the  usual  counts  on  bills  of  exchange,  include  one  upon 
an  account  stated,  if  the  particulars  endorsed  be  limited  to  the  bill 
sued  on  (Gray  v.  Murphy ,  12  Ir.  C.  L.  ft.  547) ;  but  where  the  sum- 
mons and  plaint  contained  counts  for  money  lent,  money  paid,  etc.  it 
was  set  aside  (Parkinson  v.  Cook,  7  Ir.  Jur.  N.  S.  335).  As  regards  the 
period  within  which  the  action  may  be  brought,  the  statute,  as  may  be 
observed,  requires  that  the  action  shall  be  brought  within  six  months 
after*the  bill  or  note  shall  have  become  due  and  payable.  When  the 
bill  or  note  is  payable  on  demand  the  six  months  mentioned  in  the  act 
runs  from  the  date  of  the  note,  (Maltby  v.  MurreUs,  5  H.  &  N.  813). 
Where  however  the  writ  is  issued  after  the  prescribed  period,  the  writ 
although  irregular,  is  not  void,  and  the  irregularity  may  be  waived  by 
the  laches  of  the  defendant  (id).  A  summons  and  plaint  issued  under 
the  act  will  not  be  demurrable  because  it  does  not  appear  that  the  cause 
of  action  arose  within  six  months  (Devereux  v.  Momuey,  1 7  Ir.  C.  L.  B. 
78S). 

The  Court  may  amend  a  writ  improperly  issued  under  the  present  act, 
and  make  it  a  good  ordinary  writ  (Leigh  v.  Baker,  2  C.  B.  N.  S.  367) ;  and 
see  as  to  amending  a  defect  in  the  writ  Knight  v.  Pocock,  17  C.  8.  177  ; 
where  the  amount  at  the  corner  of  the  bill  was  larger  than  that  in  the 
body,  the  Oourt  refused  to  set  the  writ  aside  {Hall  v.  Coates,  25  L.  J., 
Ex.  3). 

A  question  has  arisen  in  some  cases  in  England  as  to  whether  an 
action  can  be  brought  against  an  executor  under  the  corresponding 
English  act  (See  In  re  SJxggt,  5  Jur.  N.  S.  325  ;  Leigh  v.  Baker,  2  C. 
B.  N.  S.  370).  The  difficulty,  however,  would  appear  to  be  principally 
attributable  to  the  form  of  judgment  contained  in  the  schedule  annexed 
to  the  English  act,  and  upon  principle  there  is  no  reason  why  an  exe- 
cutor should  not  be  liable  to  be  sued  under  the  act ;  and  see  MeStephens 
v.  Hartley,  20  L.  T.  N.  S.  225. 

Where  an  action  is  brought  under  the  present  act,  the  right  to  costs 
is  subject  to  the  limitations  contained  in  sect.  243  of  the  C.  L.  P.  Act, 
riSZ*  And  sect  97  of  the  C.  L.  P.  Act,  1856  (Copland  v.  Armstrong,  13 
Ir.  C.  L.  R.,  Ap.  46),  and  see  as  to  the  costs  of  actions  brought  on  bill 
of  exchange,  or  other  negotiable  instruments,  ante  p.  lxix. 

II.  A  Judge  of  any  of  the  superior  Courts  of  Common  Law 
in  Ireland  may,  upon  application  made  within  the  period  of  twelve 
days  from  such  service,  or  at  any  time  before  judgment  marked, 
give  leave  to  appear  and  defend  such  action  on  the  defendant 
paying  into  Court  the  sum  claimed  bv  the  summons  and  plaint, 
or  upon  affidavits  satisfactory  to  the  Judge,  which  disclose  a  legal 
or  equitable  defence,  or  such  facts  as  would  make  it  incumbent 
on  the  holder  to  prove  consideration,  or  such  other  facts  as  the 
Judge  may  deem  sufficient  to  support  the  application,  and  on 
such  terms  as  to  security  or  otherwise  as  to  the  Judge  may  seem 
fit. 


Obtaining  The  defendant  may,  as  will  be  observed,  obtain  leave  to  defend  in  all 
Jj*"*  to  cases  by  paying  into  Court  the  sum  claimed  by  the  summons  and  plaint, 
defend.         jje  ^  ajg0  obtain  leave  to  defend  upon  an  affidavit  disclosing  a  legal 
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or  equitable  defence,  or  disclosing  such  facts  as  make  it  incumbent  on 
the  holder  of  the  bill  to  prove  consideration,  or  such  other  facts  as  the 
Judge  may  deem  sufficient  to  support  the  application. 

An  application  for  leave  to  appear  and  defend  should  be  made  to  a 
Judge  and  not  to  the  Court  {Andrews  v.  BalL  7  Ir.  Jur.N.  8.  13).  The  * 
application,  except  where  the  defendant  is  willing  to  pay  into  Court  the 
sum  claimed,  must  be  supported  by  an  affidavit  disclosing  the  grounds 
upon  which  the  leave  is  sought.  As  to  the  nature  of  the  defence  which 
must  be  disclosed  by  the  affidavits,  reference  may  be  made  to  Agra  and 
Mastermaris  Bank  v.  Leighton,  L.  R.  2  Ex.  56,  where  it  is  laid  down  that 
the  intention  of  the  Bills  of  Exchange  Act  was,  that  where  there  was  no 
pretence  for  a  defence,  the  party  sued  should  not  be  allowed  to  defend, 
and  the  holder  should  have  judgment  as  of  course  ;  but  that  if  the*  defen- 
dant had  a  real,  not  to  say  a  good,  defence,  he  should  have  leave  to  ap- 
pear and  set  it  up.  The  act  does  not  require  the  Court  or  Judge  to 
try  the  merits  of  the  action  ;  and  it  requires  leave  to  appear  to  be  spe- 
cially granted  only  in  order  to  prevent  vexatious  and  unfounded  defences; 
and,  as  a  general  rule,  a  defendant  will  be  let  in  to  defend  where  there 
is  any  defence  suggested,  either  in  law  or  in  fact,  which  there  is  any 
reasonable  ground  for  supposing  may  possibly  be  supported  (Mathews  v. 
Marsland,  27  L.  J.  Ex.  148,  S.  P  ;  Clay  v.  Turley,  id.  a).  The  mere 
belief  of  the  defendant  that  the'  plaintiff  is  not  a  bond  fide  holder,  and  has 
notice  of  an  agreement  with  a  former  holder  not  to  look  to  the  defendant 
for  payment,  is  not  enough  when  contradicted  by  affidavits  in-  reply 
{Garnett  v.  O'Connor,  7  Ir.  Jur.  N.  S.  367).  When  a  defendant  applies 
for  leave  to  defend  upon  the  ground  that  he  never  signed  the  bill  or  au- 
thorized any  one  to  sign  it  for  him,  the  affidavit  should  state  that  the 
defendant  has  inspected  the  bill  before  swearing  the  affidavit,  or  account 
for  not  having  done  so. 

A  defendant  sued  under  the  present  act  cannot  demur  without  leave  Demurring. 
(Magrath  v.  G1  Gorman,  10  Ir.  Jur.  N.  S.  114);  neither  will  the  time  for 
pleading  be  extended  without  an  affidavit  (Hewatt  v  fitmmons,  It.  R.  2  Extending 
C  L-  34).  $2? 

Where  an  order  giving  leave  to  appear  and  defend  has  been  fraud  u-  Rescinding 
lently  obtained  upon  an  ex  parte  application,  the  Court  will  rescind  the  order, 
order  (Pollock  v.  Turncock,  1  H.  &  N.  741  ;  and  see  Esdaile  v.  Ramsay,  10 
W.  R.  20).  As  to  appealing  to  the  Court  from  an  order  of  a  Judge 
granting  or  refusing  leave  to  defend,  see  Smith  v.  Dive,  6  Jur.  N.  0. 
1016  ;  Brutton  v.  Thomas,  I  F.  &  F.  877;  Febart  v.  Stevens,  30  L.  J.  Ex  1. 
As  a  general  rule  the  Court  will  not  interfere  with  the  discretion  of  the 
Judge. 

If  the  defendant's  residence  be  incorrectly  described  in  the  summons  Residence, 
and  plaint,  and  he  be  thereby  prejudiced,  the  misdescription  will  be 
ordered  to  be  amended  at  the  cost  of  the  plaintiff  (Silk  v.  Armstrong, 
Ir.  R.  2  C.  L  155).    As  to  compelling  a  plaintiff  residing  out  of  the 
jurisdiction  to  give  security  for  costs,  see  Jackson  v.  Barton,  8  Ir.  Jur.  -^  . 
N.  S.  131;  Martin  v.  Wilson,  7  Ir.  Jur.  N.  S.  335;  referred  to  ante  p.  50.  22,7 
As  a  general  rule  the  defendant  before  applying  for  security  must  have 
obtained  liberty  to  appear  and  defend. 
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Judge  may  in.  After  judgment  the  Court  or  a  Judge  may,  under  special 
"tibial  cir-  circu instances,  set  aside  the  judgment,  and,  if  necessary,  stay  or 
unistanceB,  get  aside  execution,  and  may  give  to  appear  and  defend  the  action, 
"*  ""*'*'  if  it  shall  appear  to  be  reasonable  to  tne  Court  or  Judge  to  do  so, 
and  on  such  terms  as  to  the  Court  or  Judge  may  seem  jnst 


set  aside 
judgment. 


J£fgehuiat  ^'  *n  an^  P10066^11^  under  this  act  it  shall  be  competent  to 
be  ^posited  tne  Court  or  a  Judge  to  order  the  bill  or  note  sought  to  be  pro- 
with  officer  ceeded  upon  to  be  forthwith  deposited  with  an  officer  of  the  Court, 
it!  certain  an<*  * urtfter  to  order  that  all  proceedings  shall  be  stayed  until 
cases.  the  plaintiff  shall  have  given  security  for  the  costs  thereof. 

B^mcdy  for  y.  The  holder  of  every  dishonoured  bill  of  exchange  or  pro- 
of ^xiwnsea7  missory  note  shall  have  the  same  remedies  for  the  recovery  of  the 
of  noting  expenses  incurred  in  noting  the  same  for  non-acceptance  or  non- 
tanoT^r  P*vment,  or  otherwise,  by  reason  of  such  dishonour,  as  he  has 
dishonoured  under  this  act  for  the  recovery  of  the  amount  of  such  bill  or 
biH-  note. 


common  VI.  The  provisions  of  the  "  Common  Law  Procedure  Amend- 

dnre  icte06"  ment  Act  (Ireland),  1853,"  and  the  "  Common  Law  Procedure 
and  rules  Amendment  Act  (Ireland),  1856,"  and  all  rules  made  under  or  by 
thorn  iil1"der  v":tue  °*  eitner  01  tne  Bai^  act8»  shall,  so  far  as  the  same  are  or 
corporated.  may  be  made  applicable,  extend  and  apply  to  all  proceedings  to 
be  nad  or  taken  under  this  act. 


Judges 
to  frame 
rules. 

Extent  of 
act. 

Short  title. 


VII.  The  Judges  of  the  superior  Courts  of  Common  Law  in 
Ireland  shall  have  power  to  frame  all  rules  and  process  necessary 
thereto. 

VIII.  This  act  shall  apply  to  Ireland  only. 

IX.  In  citing  this  act  in  any  instrument,  document,  or  pro- 
ceeding, it  shall  be  sufficient  to  use  the  expression  "  The  Sum- 
mary Procedure  on  Bills  of  Exchange  (Ireland),  Act,  1861." 


SCHEDULE  REFERRED  TO  IN  THE  FOREGOING  ACT. 

A. 

'  The  following  notice  is  to  be  printed  at  the  commencement  of  the 
summons  and  plaint,  and  before  the  name  and  title  oj  Her 
Majesty, 

The  defendant  [Richard  Hoe]  is  hereby  warned  and  required 
to  take  notice, 

That  this  action  being  brought  on  the  undermentioned  bill  of 
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exchange  [or  promissory  note]  is  brought  tinder  the  "  Summary 
Procedure  on  Ittlls  of  Exchange  (Ireland)  Act,  1861  ;  "  and  that 
unless  within  twelve  days  from  the  service  hereof  he  shall  obtain 
leave  from  one  of  the  Judges  of  the  superior  Courts  of  Common 
Law  in  Dublin  to  appear  and  defend  the  action,  and  shall  within 
that  time  file  his  appearance  and  defence,  the  plaintiff  [John 
James"]  will  be  entitled,  without  any  further  notice  whatever, 
to  issue  execution  against  him  for  the  sum  of  pounds 

[here  state  the  sum  claimed],  and  the  costs  of  this  action. 

Leave  to  appear  may  be  obtained  on  an  application  to  any  of 
the  Judges,  supported  by  affidavit,  showing  that  there  is  a  de- 
fence to  the  action  on  the  merits,  or  that  it  is  reasonable  that  the 
defendant  should  be  allowed  to  appear  and  defend  the  action,  or 
by  lodging  the  amount  claimed  in  Court. 


25  VICT.,  Chap.  XXIII. 


An  Act  to  Amend  "  The  Summary  Procedure  on  Bills  of  Exchange 
{Ireland)  Act,  1861." 

[yrdJune,  1862.] 

Whereas  it  is,  amongst  other  things,  enacted  by  the  sixth  sec- 
tion of  "The  Summary  Procedure  on  Bills  of  Exchange  {Ireland)  24  &  25 
Act,  1861,"  that  the  provisions  of  "The  Common  Law  Procedure  vict* c* 43, 
Amendment  {Ireland)  Act,  1853,"  shall,  as  far  as  the  same  are  or 
may  be  made  applicable,  extend  and  apply  to  all  proceedings  to 
be  had  or  taken  under  the  said  "  Summary  Procedure  on  Bins  of 
Exchange  {Ireland)  Act,  1861,"  and  it  is  expedient  to  amend  the 
said  sixth  section  as  herein-after  provided :  be  it  enacted  by  the 
Queen's  most  excellent  Majesty,  by  and  with  the  advice  and  con- 
sent of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

I.  In  all  actions  upon  bills  of  exchange  or  promissory  notes  in  actions 
commenced  pursuant  to  the  provisions  of  "  The  Summary  Proce-  JJgEj^J* 
dure  on  Bills  of  Exchange  {Ireland)  Act,  1861,"  the  days  for  ap-  promissory 
pearing  and  filing  a  defence  to  the  writ  of  summons  and  plaint  notes,  the 
shall  run  in  vacation  as  well  as  in  term  time,  without  excepting  ^p^^g 
the  days  from  the  first  day  of  August  to  the  twentieth  day  of  and  filing  a 
October  inclusive,  notwithstanding  the  provisions  of  "  The  Com-  ms*™*  *° 
mon  Law  Procedure  {Ireland)  Act,  1853."  tion. 
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Thedayg 
frqm  1st 
August  to 
20th  Octo- 
ber, to  be 
reckoned 
days  within 
which  Bum- 
'  mons,  &c. 
should  be 
filed. 

This  and  re- 
cited Act  to 
be  as  one. 

Short  title. 


II.  In  all  such  actions  the  days  from  and  including  the  first 
day  of  August  to  the  twentieth  aay  of  October  inclusive  in  each 
year  shall  be  reckoned  days  within  which  the  summons  and 
plaint  and  defence  should  be  filed,  and  on  such  days  such  sum- 
mons and  plaint,  or  defence,  shall  be  filed  and  received,  notwith- 
standing the  provisions  of  "  The  Common  Law  Procedure  (Ireland) 
Act,  1853.". 

III.  This  act  and  "  The  Summary  Procedure  on  Bills  of  Ex- 
change (Ireland)  Act,  1861,"  shall  be  incorporated  and  con- 
structed together  as  one  act. 

IV.  This- act  may  be  cited  for  all  purposes  as  "The  Summary 
Procedure  on  Bills  of  Exchange  (Ireland)  Act,  1862." 


27  &  28  VICT.,  Chap.  XCV. 

An  Act  to  Amend  the  Act  ninth  and  tenth  Victoria,  Chapter  ninety- 
three,  for  compensating  the  Families  of  Persons  killed  by  Acci- 
dent. 

[29th  July,  1864.] 

Whereas  by  an  act  passed  in  the  session  of  parliament  holden  in 
the  ninth  and  tenth  years  of  Her  Majesty's  reign,  intituled  An 
9  &  10  Vict.  Act  for  Compensating  the  Families  of  Persons  Killed  by  Accident,  it 
c*  y8,  is  amongst  other  things  provided,  that  every  such  action  as  therein 

mentioned  shall  be  for  the  benefit  of  the  wife,  husband,  parent, 
and  child  of  the  person  whose  death  shall  have  been  so  caused  as 
therein  mentioned,  and  shall  be  brought  by  and  in  the  name  of 
the  executor  or  administrator  of  the  person  deceased  :  and  where- 
as it  may  happen  by  reason  of  the  inability  or  default  of  any  per- 
son to  obtain  probate  of  the  will  or  letters  of  administration  of  the 
personal  estate  and  effects  of  the  person  deceased,  or  by  reason 
of  the  unwillingness  or  neglect  of  the  executor  or  administrator 
of  the  person  deceased  to  bring  such  action  as  aforesaid,  that  the 
person  or  persons  entitled  to  the  benefit  of  the  said  act  may  be 
deprived  thereof  ;  and  it  is  expedient  to  amend  and  extend  the 
said  act  as  herein-after  mentioned  :  be  it  therefore  enacted  by  the 
Queen's  most  excellent  Majesty,  by  and  with  the  advice  and  con- 
sent of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 
Where  no  I.  If  and  so  often  as  it  shall  happen  at  any  time  or  times  here- 

R^Jtion  after  in  any  of  the  cases  intended  and  provided  for  by  the  said  act 


Digitized  byLjOOQLC 


Statutes  relating  to  Procedure  and  General  Matters.  cxxxix 

that  there  shall  be  no  executor  or  adminstrator  of  the  person  de-  wifch*°  *** 
ceased,  or  that  there  being  such  executor  or  administrator  no  such  Sector  of 
action  as  in  the  said  act  mentioned  shall  within    six  calendar  person  idi- 
months  after  the  death  of  such  deceased  person  as  therein  men-  JU^1^^ 
tioned  have  been  brought  by  and  in  the  name  of  his  or  her  execu-  brought  by 
tor  or  administrator,  then  and  in  every  such  case  such  action  may  ^^J  **£,_ 
be  brought  by  and  in  the  name  or  names  of  all  or  any  of  the  persons  tereste/in 
(if  more  than  one)  for  whose  benefit  such  action  would  have  been,  result  of  ac- 
if  it  had  been  brought  by  and  in  the  name  of  such  executor  or  ad-  Uo11' 
ministrator  ;  and  every  action  so  to  be  brought  shall  be  for  the 
benefit  of  the  same  person  or  persons,  and  shall  be  subject  to  the 
same  regulations  and  procedure  as  nearly  as  may  be,  as  if  it  were 
brought  by  and  in  the  name  of  such  executor  or  administrator. 

II.  And  whereas  by  the  second  section  of  the  said  act  it  is  pro-  Money  paid 
vided  that  the  jury  may  give  such  damages  as  they  may  think  pro-  {"]£  bepSd 
portioned  to  the  injury  resulting  from  such  death  to  the  parties  in  one  sum, 
respectively  for  whom  and  whose  benefit  such  action  shall  be  J^  ^Jtta" 
brought,  and  the  amount  so  recovered,  after  deducting  the  costs  dJJSion  into 
not  recovered  from  the  defendant,  shall  be  divided  between  the  share*, 
before-mentioned  parties  in  such  shares  as  the  jury  shall  by  their 

verdict  direct :  be  it  enacted  and  declared,  that  it  shall  be  suffi- 
cient, if  the  defendant  is  advised  to  pay  money  into  Court,  that 
he  pay  it  as  a  compensation  in  one  sum  to  all  persons  entitled  un- 
der the  said  act  for  his  wrongful  act,  neglect,  or  default,  without 
specifying  the  shares  into  which  it  is  to  be  divided  by  the  jury  :  Kj^*^^ 
and  if  the  said  sum  be  not  accepted,  and  an  issue  is  taken  by  the  entitled^  ° 
plaintiff  as  to  its  sufficiency,  and  the  jury  shall  think  the  same  verdict  on 
sufficient,  the  defendant  shall  be  entitled  to  the  verdict  upon  that the  iMue' 
issue. 

III.  This  act  and  the  said  act  shall  be  read  together  as  one  act.  ™J  «jjj  J*\ 

be  read  as 
one. 


27  &  28  VICT.,  Chap.  XCIX. 

An  act  to  amend  the  procedure  of  the  Civil  Bill  Courts  in  Ireland. 

[29th  July,  1864.] 

IX.  If  a  Judge  of  a  superior  Court  shall  be  satisfied  that  a  J*&&  "jgr 

party  against  whom  judgment  for  an  amount  exceeding  twenty  Sf  certTorari 

pounds,  exclusive  of  costs,  has  been  obtained  in  a  Civil  Bill  Court,  to  remove 

nas  no  goods  or  chattels  which  can  be  conveniently  taken  to  sa-  ^f^^?B«i 

tisfy  such  judgment,  he  may,  if  he  shall  think  fit,  and  on  such  court  into 

terms  as  to  costs  as  he  may  direct,  order  a  writ  of  certiorari  to  Superior 
v  Court. 
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Judge  of 
size  may 


issue  to  remove  the  judgment  of  the  Civil  Bill  Court  into  one  of 
the  superior  Courts,  ana  when  removed  it  shall  have  the  same 
force  and  effect  and  the  same  proceedings  may  be  had  thereon  as 
in  the  case  of  a  judgment  of  such  superior  Court,  but  no  action 
shall  be  brought  upon  such  judgment 

XXXV.  It  shall  be  lawful  for  any  Judge  of  assize,  upon  the 
stAtocoaefor  trial  of  any  appeal,  to  direct  a  special  case  to  be  stated  for  the. 
opinion  of     opinion  of  a  superior  Court  of  Common  Law  in  Ireland  in  case  any 
Courts!*       question  of  law  shall  arise  before  him  on  the  trial  of  any  appeal 

which  in  his  judgment  may  be  proper  to  be  decided  by  a  superior 
Court  of  Common  Law,  and  the  case  when  stated  shall  be  signed 
by  the  Judge,  and  the  appellant  shall  lodge  the  case,  and  take  all 
other  necessary  steps  to  have  the  case  set  down  for  hearing  be- 
fore one  of  the  said  superior  Courts  of  Common  Law  within  such 
time  as  any  general  rule  to  be  made  as  herein-after  provided  shall 
require,  and  in  default  of  his  so  doing  the  decree  shall  stand 
affirmed  with  costs,  unless  on  special  application  the  Judge  shall 
otherwise  order. 

XXXVI.  The  several  superior  Courts  of  Common  Law  in  Ire- 
land are  hereby  empowered  to  hear  and  determine  such  special 
cases  when  submitted  to  them,  and  for  that  purpose  they  shall 
severally  have  and  exercise  all  the  powers  vested  by  this  or  any 
other  act  in  the  Judge  of  assize  in  respect  of  said  cases,  and  on 
said  cases  the  decision  made  by  any  superior  Court  of  Common 
Law  shall  be  final  and  conclusive. 

XXXVII.  Any  superior  Court  of  Common  Law  before  whom 
any  case  may  be  pending  may  direct  said  case  to  be  amended  by 
consent  of  the  parties,  or  on  the  certificate  of  the  Judge  who 
signed  said  case. 

XXXVIII.  The  Judges  of  the  Queen's  Bench  in  Ireland  shall, 
as  soon  as  may  be  convenient  after  the  passing  of  this  act,  make 
rules  and  regulations,  and  may  from  time  to  time  alter  and  amend 
said  rules  and  regulations,  for  the  hearing  and  disposal  of  all 
such  special  cases  as  may  be  stated  by  a  Judge  of  assize  for  the 
decision  of  a  superior  Court  of  Common  Law,  and  for  regulating 
the  costs  of  said  proceedings,  and  for  directing  when  and  where 
such  cases  shall  be  lodged,  and  for  providing  that  all  such  cases 
shall  be  distributed  in  rotation  among  the  three  superior  Courts 
of  Common  Law  in  Ireland. 


Court*  of 
Common 
Law  shall 
Anally  hear 
and  deter- 
mine such 


Special  ca 
may  be 
amended. 


Judges  to 
make  rules. 


See  the  roles  and  regulations  made  in  pursuance  of  the  Act,  ante,  p. 
lxxv. 


Cost  of  spe- 
cial case. 


XXXIX.  In  addition  to  any  costs  now  by  law  recoverable 
from  any  unsuccessful  party  on  an  appeal,  it  shall  be  lawful  to 
recover  from  such  party  such  additional  costs  as  may  be  awar- 
ded, by  the  Court  by  whom  the  special  case  shall  be  decided,  not 
exceeding  in  any  case  the  costs  to  be  fixed  by  any  general  rule  as 
aforesaid. 
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31  &  32  VICT.,  Chap.  LIV. 

An  Act  to  render  Judgments  or  Decreets  obtained  in  certain  Courts 
in  England,  Scotland,  and  Ireland  respectively,  effectual  in  any 
other  part  of  the  United  Kingdom. 

\\ZthJvly,  1868.] 

Be  it  enacted,  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  parliament  assembled,  and  by  the 
authority  of  the  same  as  follows  : —  ^ 

I.  Where  judgment  shall  hereafter  be  obtained  or  entered  up  jud^Sent 
in  any  of  the  Courts  of  Queen's  Bench,  Common  Pleas,  or  Exche-  haa.been 
quer,  at  Westminster  or  Dublin  respectively  for  any  debt,  damages,  jJJcJJ^ 
or  costs,  on  production  to  the  Master  of  the  Court  of  Common  at  Westmin- 
Pleas  at  Dublin  where  such  judgment  shall  have  been  obtained  Bte£* 
or  entered  up  in  any  of  the  said  Courts  in  England,  or  to  the  thereof"* 
Senior  Master  of  the  court  of  Common  Pleas  at  Westminster,  registered  in 
where  such  judgment  shall  have  been  obtained  or  entered  up  in  ^Y^r*^d 
any  of  the  said  courts  in  Ireland,  of  a  certificate  of  such  judg-  shall  have 
ment  in  one  of  the  forms  contained  in  the  schedule  hereto  an-  ^?*ffect  °fcf 
nexed  as  the  case  may  be,  purporting  to  be  signed  by  the  proper  of  the™*" 
officer  of  the  court  where  sucn  judgment  has  been  obtained  or  Court  in 
entered  up,  such  certificate  shall  be  registered  by  such  Master  in  J,"^.* 
a  register  to  be  kept  in  the  Court  of  Common  Pleas  at  Dublin  and  tared, 
at  Westminster  respectively  for  that  purpose,  and  to  be  called  in 
the  Court  of  Common  Pleas  at  Dublin  "  The  Register  for  Eng- 
lish Judgments,"  and  to  be  called  in  the  Court  of  Common  Pleas 
at  Westminster  "  The  Register  for  Irish  Judgments,"  and  shall 
from  the  date  of  such  registration  be  of  the  same  force  and  effect, 
and  all  proceedings  shall  and  may  be  had  and  taken  on  such 
certificate,  as  if  tne  judgment  of  which  it  is  a  certificate  had 
been  a  judgment  originally  obtained  or  entered  up  on  the  date  of 
such  registration  as  aforesaid  in  the  Court  in  which  it  is  so  regis- 
tered, and  all  the  reasonable  costs  and  charges  attendant  upon  the 
obtaining  and  registering  such  certificate  shall  be  recovered  in 
like  manner  as  if  the  same  were  part  of  the  original  judgment ; 
provided  always,  that  no  certificate  of  any  such  judgment  shall 
be  registered  as  aforesaid  more  than  twelve  months  after  the  date 
of  such  judgment,  unless  application  shall  have  been  first  made 
to  and  leave  obtained  from  the  Court  or  a  Judge  of  the  Court  in 
which  it  is  sought  to  register  such  certificate. 

Where  a  certificate  of  an  English  judgment  had  been  entered  in  the 
Court  of  Common  Pleas,  pursuant  to  the  present  statute,  on  motion  to 
set  aside  the  judgment  entered,  on  the  ground  that  the  English  judgment 
on  which  the  certificate  was  founded  was  irregularly  entered  up  as  a  final 
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judgment,  while  demurrers  to  some  of  the  pleas  were  still  undecided  ;  it 
was  held  that  there  was  no  judgment  of  the  Irish  Court,  but  merely  an 
entry  of  record  of  the  certificate  of  the  English  judgment,  that  the  certifi- 
cate of  the  proper  officer  in  England  was  conclusive  on  such  a  motion  that 
there  was  such  a  final  judgment ;  and  that  a  subsequent  order  of  the 
officer  in  England,  staying  all  proceedings  on  the  English  judgment 
while  the  demurrers  remained  undisposed  of,  had  no  application  to  the 
registry  of  the  certificate  in  Ireland,  which  had  been  regularly  done  at 
the  date  of  the  order  (BaiUy  v.  Welpley,  Ir.  R.  4  C.  L.  243). 


•^d6"*  t  ***  Where  judgment  shall  hereafter  be  obtained  or  entered  up 
hM^een  "*  ^y  °f  tne  Courts  of  Queen's  Bench,  Common  Pleas,  or  Ex- 
obtained  in  chequer  at  Westminster  or  Dublin  respectively,  for  any  debt,  da- 
w^Snster  maSe8>  or  costs*  on  production  at  the  office  kept  in  Edinburgh 
or  at  Dub-  for  the  registration  of  deeds,  bonds,  protests,  and  other  writs  re- 
Un»  *  gistered  in  the  books  of  council  and  session  of  a  certificate  of  such 

thereof        judgment  in  one  of  the  forms  contained  in  the  schedule  hereto 
registered  in  annexed,  as  the  case  may  be,  purporting  to  be  signed  by  the 
RhaUhive     prop6*  officer  of  the  Court  where  such  judgment  has  been  obtained 
the  effect  of  or  entered  up,  such  certificate  shall  be  registered  in  a  book  to  be 
thetocr°ert°f  kep€  for  fcnat  P111!5086*  m&  to  b®  caHed  "  The  Kegister  for  English 
Session?    °  an^  Irish  Judgments,"  in  like  manner  as  a  bond  executed  accord- 
ing to  the  law  Of  Scotland,  with  a  clause  of  registration  for  execu- 
tion therein  contained;  and  every  certificate  so  registered  shall 
.  from  the  date  of  such  registration  be  of  the  same  force  and  effect 
as  a  decreet  of  the  Court  of  Session,  and  all  proceedings  shall  and 
may  be -had  and  taken  on  an  extract  of  such  certificate  as  if  the 
judgment  of  which  it  is  a  certificate  had  been  a  decreet  originally 
pronounced  in  the  Court  of  Session  on  the  date  of  such  registration 
as  aforesaid,  and  all  the  reasonable  costs,  charges,  and  expenses 
attendant  upon  the  obtaining  and  registering  such  certificate 
shall  be  recovered  in  like  manner  as  if  the  same  were  part  of  the 
original  judgment ;  provided  always,  that  no  certificate  of  any 
such  judgment  shall  be  registered  as  aforesaid  more  than  twelve 
months  after  the  date  of  such  judgment,  unless  application  shall 
have  been  first  made  to,  and  leave  obtained  from  the  Lord 
Ordinary  on  the  bills. 
Where  III.  On  production  to  the  senior  Master  of  the  Court  of  Common 

decreet  has  p^  at  Westminster,  or  to  the  Master  of  the  Court  of  Common 
obtained  Pleas  at  Dublin,  of  the  certificate  in  one  of  the  forms  contained  in 
of  seas?01"*  *^e  scne^u^e  hereto  annexed,  as  the  case  may  be,  of  any  extracted 
certificate  of  decreet  of  the  Court  of  Session  in  Scotland,  which  shall  hereafter 
an  extract  be  obtained  for  the  payment  of  any  debt,  damages,  or  expenses, 
J^J^j  in  purporting  to  be  signed  by  the  extractor  of  the  Court  of  Session, 
England  or  or  other  officer  duly  authorized  to  make  and  subscribe  extracts, 
haTCtb8haU  or  on  P*"00*11^*011  of  the certificate  of  an  extracted  decreet  of  re- 
effect  of  a    gyration  in  the  books  of  council  and  session  purporting  to  be 
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signed  by  the  keeper  of  the  register  of  deeds,  bonds,  protests,  JjjJ^JJ  of 
and  other  writs  registered  for  execution  in  the  books  of  council  i„  Which 
and  session,  which  shall  hereafter  be  obtained  for  the  payment  of  it  i*  *<> 
any  debt,  damages,  or  expenses,  such  certificate  shall  be  regis-  regi8te 
tered  by  such  Master  in  a  register  to  be  kept  in  the  Court  of 
Common  Pleas  at  Westminster  and  Dublin  respectively  for  that 
purpose,  and  to  be  called  the  "  Eegister  for  Scotch  Judgments," 
and  such  certificate  when  so  registered  shall  from  the  date  of 
such  registration  be  of  the  same  force  and  effect  as  a  judgment 
obtained  or  entered  up  in  the  Court  in  which  it  is  so  registered, 
and  all  proceedings  shall  and  may  be  had  and  taken  on  sucji  cer- 
tificate as  if  the  decreet  of  which  it  is  a  certificate  had  been  a 
judgment  originally  obtained  or  entered  up  on  the  date  of  such 
registration  as  aforesaid  in  the  Court  in  which  it  is  so  registered, 
and  all  the  reasonable  costs,  charges,  and  expenses  attendant  upon 
the  obtaining  and  registering  such  certificate  shall  be  recovered  in 
like  manner  as  if  the  same  were  part  of  the  decreet  of  which  it  is  a 
certificate  ;  provided  always,  that  no  certificate  shall  be  registered 
as  aforesaid  more  than  twelve  months  after  the  date  of  such  de- 
creet, unless  application  shall  have  been  first  'made  to  and  leave 
obtained  from  the  Court  or  a  Judge  of  the  Court  in  which  it  is 
so  sought  to  register  such  certificate  ;  provided  that  where  a  note 
of  suspension  of  any  such  decreet  shall  have  been  passed  or  a 
sist  of  execution  shau  have  been  granted  thereon  by  the  said  Court 
of  Session  or  any  Judge  thereof,  on  the  production  of  a  certificate 
under  the  hand  of  the  clerk  to  the  bill  chamber  of  the  Court  of 
Session,  of  the  passing  of  such  note  or  the  granting  of  such  sist  to 
a  Judge  of  the  Court  in  which  such  certificate  of  such  decreet  has 
been  registered,  execution  on  such  registered  certificate  shall  be 
stayed  until  a  certificate  be  produced  under  the  hand  of  the  said 
clerk  that  such  sist  has  been  recalled  or  has  expired,  or,  where 
the  note  of  suspension  has  been  passed,  until  there  be  produced 
an  extract,  under  the  hand  of  the  Extractor  of  the  Court  of  Ses- 
sion or  other  officer  dulv  authorized  to  make  and  subscribe  ex- 
tracts, of  a  decreet  of  tne  said  Court  repelling  the  reasons  of 
suspension. 

IV.  The  Courts  of  Common  Pleas  at  Westminster  and  at  Dub-  2jrartaAere" 
lin  and  the  Court  of  Session  in  Scotland  shall  have  and  exercise  hav^on*0 
the  same  control  and  jurisdiction  over  any  judgment  or  decreet,  troi  over 
and  over  any  certificate  of  such  judgment  or  decreet,  registered  jJ^J^, 
under  this  act  in  such  Courts  respectively  as  they  now  have  and  or  decreets 
exercise  over  any  judgment  or  decreet  in  their  own  Courts,  but  *"  !°,f?L  t 
in  so  far  only  as  relates  to  execution  under  this  act.  execution.  ° 

V.  It  shall  not  be  necessary  for  any  plaintiff  in  any  of  the  No  security 
aforesaid  Courts  in  England  resident  in  Ireland  or  Scotland,  or  ^J^*6 
any  plaintiff  in  any  of  the  aforesaid  Courts  in  Ireland  resident  in  plaintiff 
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resides  in 
a  different 
part  of  the 
Kingdom. 


Costs  not  to 
be  allowed 
inactions 
on  judg- 
ments 
unless  by 
order  of 
Court. 


Judges  to 
make  rules 
for  execu- 
tion of  this 
act. 


Act  not  to 
apply  to 
certain 
decreets. 

Short  title. 


England  or  Scotland,  in  any  proceeding  had  and  taken  on  such 
certificate,  to  find  security  for  costs  in  respect  of  such  residence, 
unless  on  special  grounds  a  Judge  or  the  Court  shall  otherwise  or- 
der; nor  shall  it  be  necessary  for  any  party  to  such  proceeding  in 
Scotland,  resident  in  England  or  Ireland,  to  sist  a  mandatory, 
or  otherwise  to  find  security  for  expenses  in  respect  of  such 
residence,  unless  on  special  grounds  the  Court  shall  otherwise 
order. 

VI.  In  any  action  brought  in  any  Court  in  England,  Scotland, 
or  Ireland  on  any  judgment  or  decreet  which  might  be  registered 
under  this  act  in  the  country  in  which  such  action  is  brought,  the 
party  bringing  such  action  shall  not  recover  or  be  entitled  to  any  . 
costs  or  expenses  of  suit  unless  the  Court  in  which  such  action 
shall  be  brought,  or  some  Judge  of  the  same  Court,  shall  other- 
wise order. 

VII.  It  shall  be  lawful  for  the  Judges  of  the  Court  of  Queen's 
Bench,  Common  Pleas,  and  Exchequer,  at  Westminster  and 
Dublin  respectively,  or  any  eight  or  more  of  them  respectively, 
of  whom  the  chiefs  of  the  said  Courts  respectively  shall  be 
three,  and  they  are  hereby  required,  from  time  to  time,  to 
make  all  such  general  rules  and  orders  to  regulate  the  practice  to 
be  observed  in  the  execution  of  this  act,  or  in  any  matter  relating 
thereto,  including  the  scale  of  fees  to  be  charged  in  the  Courts  of 
Common  Law  in  England  and  Ireland  respectively,  as  they  may 
deem  to  be  necessary  and  proper ;  and  it  shall  be  lawful  for  the 
Court  of  Session  in  Scotland,  and  the  said  Court  is  hereby  required 
from  time  to  time,  to  make  such  acts  of  sederunt  to  regulate  the 
practice  to  be  observed  in  the  execution  of  this  act,  or  in  any 
matter  relating  thereto,  including  the  scale  of  fees  to  be  charged 
in  Scotland,  as  such  Court  may  deem  to  be  necessary  and  proper; 
provided  always,  that  such  rules,  orders,  and  acts  of  sederunt  re- 
spectively shall  be  laid  before  both  Houses  of  Parliament  within 
one  month  from  the  making  thereof,  if  Parliament  be  then  sitting, 
or  if  Parliament  be  not  then  sitting,  within  one  month  from  the 
commencement  of  the  then  next  session  of  Parliament. 

VIII.  This  act  shall  not  apply  to  any  decreet  pronounced  in 
absence  in  an  action  proceeding  on  an  arrestment  used  to  found 
jurisdiction  in  Scotland. 

IX.  In  citing  this  act  in  any  instrument,  document,  or  proceed- 
ing it  shall  be  sufficient  to  use  the  expression  "  The  Judgments 
Extension  Act,  1868." 
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Certificate  issued  in  terms  of  "The  Judgments'  Extension  Act, 
1868." 

Form  I. — Where  party  applying  is  plaintiff  or  pursuer. 

I,  certify  that  [here  state  name,  title,  trade  or  pro- 

fession, and  usual  or  last  known  place  of  abode  of  plaintiff  or 
pursuer]  on  the         day  of  ,  18    ,  obtained  judgment 

against  [here  state  name  and  title,  trade  or  profession,  and  usual 
or  last  known  place  of  abode  of  defendant  J  before  the  Court  of 
for  payment  of  the  sum  of  on  account  of 

[state  shortly  nature  of  claim  or  ground  of  action  with  the  sum  of 
costs,  if  any,  and  in  case  of  a  judgment  obtained  in  an  action,  state 
whether  it  was  obtained  after  appearance  made  by  the  defendant, 
or  after  service  (personal  or  otherwise)  of  the  action  on  the  defen- 
dant, as  the  case  may  be], 

(Signed  by  the  proper  officer  of  the  Court 
from  which  the  certificate  issues.) 


Form  II. — Where  party  applying  is  defendant  or  defender. 

I  certify  that  [here  state  name,  title,  trade,  or  profession, 

and  usual  or  last  known  place  of  abode  of  defendant  or  defender] 
on  the  day  of  ,  18        ,  obtained  judgment 

against  [state  name,  title,  trade?  or  profession,  and  usual  or  last 
known  place  of  abode  of  plaintiff  or  pursuer]  before  the  Court  of 
,  for  judgment  of  the  sum  of  £  as 

costs  of  suit. 

(Signed  by  the  proper  officer  of  the  Court 
from  which  the  certificate  issues.) 


Minute  of  presentation  to  be  appended  to  either  form. 

Presented  for  registration  in  terms  of  "The  Judgments'  Exten- 
sion Act,  1868." 

Signature  of  (Attorney,  Law  Agent,  or 
Creditor)  presenting  for  registration. 
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When 
damages 
under  fortj 
shillings 
plaintiff 
not  to  get 
more  costs 
than 
damages. 

To  apply 
to  Ireland 
only. 
Short  title. 


31  &  32  VICT.,  Chap.  LXIX. 
An  Act  to  assimilate  the  law  in  Ireland  to  the  law  in  England  as 
to  costs  in  Actions  of  Libel. 

[31st  July,  1868.] 
Whereas  it 'is  expedient  to  assimilate  the  law  in  Ireland  to 
the  law  in  England,  as  to  costs  in  actions  of  libel,  Be  it  enacted 
by  the  Queen's  most  excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  parliament  assembled,  and  by  the  authority  of  the 
same,  as  follows : 

I.  In  all  actions  for  libel,  where  the  jury  shall  give  damages 
under  forty  shillings,  the  plaintiff  shall  not  be  entitled  to  more 
costs  than  damages,  unless  the  Judge  before  whom  such  verdict 
shall  be  obtained  shall  immediately  afterwards  certify  on  the 
back  of  the  record  that  the  libel  was  wilful  and  malicious. 

II.  This  act  shall  not  apply  to  England  and  Scotland,  and  for 
all  purposes  may.be  cited  as  the  libel  Act  (Ireland),  1868. 


33  &  34  VICT.,  Chap.  XCIII* 
An  act  to  amend  the  law  relating  to  the  property  of  married  women. 

[9th  August,  1870.] 

Whereas  it  is  desirable  to  amend  the  law  of  property  and  con- 
tract with  respect  to  married  women : 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and 

with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 

and  Commons,  in  this  present  parliament  assembled,  and  by  the 

authority  of  the  same,  as  follows : 

I.  The  wages  and  earnings  of  any  married  woman  acquired  or 

women  w  ue  8**°®^  Dv  ^er  a^fcer  *ne  passing  of  this  act  in  any  employment,  oc- 

deemed  their  cupation,  or  trade  in  which  she  is  engaged  or  which  she  carries  on 

own  pro-      separately  from  her  husband,  and  also  any  money  or  property  so 

acquired  by  her  through  the  exercise  of  any  literary,  artistic,  or 

scientific  skill,  and  all  investments  of  such  wages,  earnings,  money, 

or  property,  shall  be  deemed  and  taken  to  be  property  held  and 

settled  to  her  separate  use,  independent  of  any  husband  to  whom 

*  Although  this  statute  does  not  directly  relate  to  the  subject  of  the  present  work, 
yet,  ajjT  has  been  referred  to  more  than  once  (ante,  pp.  53, 88, 179, 190),  it  has  been 
i  desirable  to  insert  it  here. 
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she  may  be  married,  and  her  receipts  alone  shall  be  a  good  dis- 
charge for  such  wages,  earnings,  money,  and  property. 

II.  Notwithstanding  any  provision  to  the  contrary  in  the  act  Deposits  in 
of  tenth  year  of  George  the  fourth,  chapter  twenty-four,  enabling  {SSSlfby  a 
the  commissioners  for  the  reduction  of  the  national  debt  to  grant  married 
life  annuities  and  annuities  for  terms  of  years,  or  in  the  acts  re-  J^Sh01* 
lating  to  savings  banks  and  post  office  savings  banks,  any  deposit  separate  pro- 
hereafter  made  and  any  annuity  granted  by  the  said  commissioners  perty . 
under  any  of  the  said  acts  in  the  name  of  a  married  woman,  or  in 

the  name  of  a  woman  who  may  marry  after  such  deposit  or  grant, 
shall  be  deemed  to  be  the  separate  property  of  such  woman,  and 
the  same  shall  be  accounted  for  ana  paid  to  her  as  if  she  were  an 
unmarried  woman  ;  provided  that  if  any  such  deposit  is  made  by,  Proviso. 
or  such  annuity  granted  to,  a  married  woman  by  means  of  moneys 
of  her  husband  without  his  consent,  the  court  may,  upon  an  appli- 
cation under  section  nine  of  this  act,  order  such  deposit  or  annu- 
ity or  any  part  thereof  to  be  paid  to  the  husband. 

III.  Any  married  woman,  or  any  woman  about  to  be  married,  As  to  a 
may  apply  to  the  governor  and  company  of  the  Bank  of  England,  JJoman*s 
or  to  the  governor  and  company  of  the  Bank  of  Ireland,  by  a  form  property  in 
to  be  provided  by  the  governor  of  each  of  the  said  banks  and  com- the  **"<**■ 
pany  for  that  purpose,  that  any  sum  forming  part  of  the  public 

stocks  and  funds,  and  not  being  less  than  twenty  pounds,  to  which 
the  woman  so  applying  is  entitled,  or  which  she  is  about  to  acquire, 
may  be  transferred  to  or  made  to  stand  in  the  books  of  the  gover- 
nor and  company  to  whom  such  application  is  made  in  the  name 
or  intended  name  of  the  woman  as  a  married  woman  entitled  to 
her  separate  use,  and  on  such  sum  being  entered  in  the  books  of 
the  said  governor  and  company  accordingly,  the  same  shall  be 
deemed  to  be  the  separate  property  of  such  woman,  and  shall  be 
transferred  and  the  dividends  paid  as  if  she  were  an  unmarried 
woman ;  provided  that  if  any  such  investment  in  the  funds  is 
made  by  a  married  woman  by  means  of  moneys  of  her  husband 
without  his  consent,  the  Court  may,  upon  an  application  under 
section  nine  of  this  act,  order  such  investment  and  the  dividends 
thereof,  or  any  part  thereof,  to  be  transferred  and  paid  to  the 
husband. 

IV.  Any  married  woman,  or  any  woman  about  to  be  married,  £■*!£ 
may  apply  in  writing  to  the  directors  or  managers  of  any  incor-  n^g  prc.°* 
porated  or  joint  stock  company  that  any-f ully  paid  up  shares,  or  perty  in  » 
any  debenture  or  debenture  stock,  or  any  stock  of  such  company,  Jj5j£2j£ 
to  the  holding  of  which  no  liability  is  attached,  and  to  which  the 
woman  so  applying  is  entitled,  may  be  registered  in  the  books  of 

the  "said  company  in  the  name  or  intended  name  of  the  woman 
as  a  married  woman  entitled  to  her  separate  use,  and  it  shall  be 
the  duty  of  such  directors  or  managers  to  register  such  shares  or 
stock  accordingly,  and  the  same  upon  being  so  registered  shall  be 
deemed  to  be  the  separate  property  of  such  woman,  and  shall  be 
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transferred  and  the  dividends  and  profits  paid  as  if  she  were  an 
unmarried  woman  ;  provided  that  if  any  such  investment  as  last 
^mentioned  is  made  by  a  married  woman  by  means  of  moneys  of 
her  husband  without  his  consent,  the  Court  may,  upon  an  appli- 
cation under  section  nine  of  this  act,  order  such  investment  and 
the  dividends  and  profits  thereon,  or  any  part  thereof,  to  be 
transferred  and  paid  to  the  husband. 
As  **j  *  V.  Any  married  woman,  or  any  woman  about  to  be  married, 

woman's  ma.v  aPPty  m  writing  to  the  committee  of  management  of  any  in- 
property  in  dustrial  and  provident  suciety,  or  to  the  trustees  of  any  friendly 
»  society.  Society,  benefit  building  society,  or  loan  society,  duly  registered, 
certified,  or  enrolled  under  the  acts  ^elating  to  such  societies  re- 
spectively, that  any  share,  benefit,  debenture,  right,  or  claim 
whatsoever  in,  to,  or  upon  the  funds  of  such  society,  to  the  hold- 
ing of  which  share,  benefit,  or  debenture  no  liability  is  attached, 
and  to  which  the  woman,  so  applying  is  entitled,  may  be  entered 
in  the  books  of  the  society  in  the  name  or  intended  name  of  the 
woman  as  a  married  woman  entitled  to  her  separate  use,  and  it" 
shall  be  the  duty  of  such  committee  or  trustees  to  cause  the  same 
to  be  so  entered,  and  thereupon  such  share,  benefit,  debenture, 
right,  or  claim  shall  be  deemed  to  be  the  separate  property  of 
such  woman,  aifd  shall  be  transferable  and  payable  with  all  divi- 
dends and  profits  thereon  as  if  she  were  an  unmarried  woman  ; 
provided  that  if  any  such  share,  benefit,  debenture,  right,  or  claim 
nas  been  obtained  by  a  married  woman  by  means  of  moneys  of 
her  husband  without  his  consent,  the  Court  may,  upon  an  appli- 
cation under  section  nine  of  this  Act,  order  the  same  and  the  di- 
vidends and  profits  thereon,  or  any  part  thereof,  to  be  transferred 
and  paid  to  the  husband. 

VI.  Nothing  herein-before  contained  in  reference  to  moneys 
deposited  in  or  annuities  granted  by  savings  banks  or  moneys 
invested  in  the  funds  or  in  shares  or  sjock  of  any  company,  shall 
as  against  creditors  of  the  husband  give  validity  to  any  deposit 
or  investment  of  moneys  of  the  husljand  made  in  fraud  of  such 
creditors,  and  any  moneys  so  deposited  or  invested  may  be  fol- 
lowed as  if  this  Act  had  not  passed. 

VII.  Where  any  woman  married  after  the  passing  of  this  Act 
exceeding  0t  snaN  during  ner  marriage  become  entitled  to  any" personal  pro- 
^200  coming  perty  as  next  of  kin  or  one  of  the  next  of  kin  of  an  intestate,  or 
w«mT^f^  to  any  sum  of  money  not  exceeding  two  hundred  pounds  under 
*""*"  n  any  deed  or  will,  such  property  shall,  subject  and  without  pre- 
judice to  the  trusts  of  any  settlement  affecting  the  same,  belong 
to  the  woman  for  her  separate  use,  and  her  receipts  alone  shall 

*       be  a  good  discharge  for  tne  same. 
Freehold  VIII.  Where  any  freehold,  copyhold,  or  customaryhold  pro- 

property  perty  shall  descend  upon  any  woman  married  after  the  passing 
married10  *  °*  tn*s  Act  as  heiress  or  co-heiress  of  an  intestate,  the  rents  and 
woman,        profits  of  such  property  shall,  subject  and  without  prejudice  to 
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moneys  in 
fraud  of 
creditors 
invalid. 


Personal 


woman  to  be 
her  own 


Digitized  byLjOOQLC 


Statutes  relating  to  Procedure  and  General  Matters.  cxlix 


the  trusts  of  any  settlement  affecting  the  same,  belong  to  such  rente  and 
woman  for  her  separate  use,  and  her  receipts  alone  shall  be  a  {JTbeher ly 
good  discharge  for  the  same.  own. 

IX.  In  any  question  between  husband  and  wife  as  to  property  How  ques- 
declared  by  this  act  to  be  the  separate  property  of  the  wife,  either  ownewhf°of 
party  may  apply  by  summons. or  motion  in  a  summary  way  either  property  *o° 
to  the  Court  of  Chancery  in  England  or  Ireland  according  as  such  **  «^tiwi. 
property  is  in  England  or  Ireland,  or  in  England  (irrespective  of  ^ 
the  value  of  the  property)  the  judge  of  the  County  Court  of  the  # 

district  in  which  either  party  resides,  and  thereupon  the  Judge 
may  make  such  order,  direct  such  inquiry,  and  award  such  costs, 
as  he  shall  think  fit ;  provided  that  any  order  made  by  sucji 
Judge  shall  be  subject  to  appeal  in  the  same  manner  as  the  order 
of  the  same  Judge  made  in  a  pending  suit  or  on  an  equitable 
plaint  would  have  been,  and  the  Judge  may,  if  either  party  so  re- 
quire, hear  the  application  in  his  private  room. 

X.t  A  married  woman  may  effect  a  policy  of  insurance  upon  Married 
her  own  life  or  the  life  of  her  husband  for  her  separate  use,  and  wj£cten  ^ 
the  same  and  all  benefit  thereof,  if  expressed  on  the  face  of  it  to  of  insurance.' 
be  so  effected,  shall  enure  accordingly,  and  the  contract  in  such 
policy  shall  be  as  valid  as  if  made  with  an  unmarried  woman. 

A  policy  of  insurance  effected  by  any  married^man  on  his  own  Aa  to  insur- 
life,  and  expressed  upon  the  face  of  it  to  be  for  the  benefit  of  his  JSsbwMHor 
wife  or  of  his  wife  and- children,  or  any  of  them,  shall  enure  and  b^pfit  of  his 
be  deemed  a  trust  for  the  benefit  of  his  wife  for  her  separate  use,  wtf«- 
and  of  his  children,  or  any  of  them,  according  to  the  interest  so 
expressed,  and  shall  not,  so  long  as  any  object  of  the  trust  re- 
mains, .be  subject  to  the  control  of  the  husband  or  to  his  creditors, 
or  form  part  of  his  estate.    When  the  sum  secured  by  the  policy 
becomes  payable,  or  at  any  time  previously,  a  trustee  thereof  may 
be  appointed  by  the  Court  of  Chancery  in  England  or  in  Ireland 
according  as  the  policy  of  insurance  was  effected  in  England  or 
in  Ireland,  or  in  England  by  the  judge  of  the  County  Court  of 
the  district,  or  in  Ireland  Jby  the  chairman  of  the  Civil  Bill  Court 
of  the  division  of  the  county  in  which  the  insurance  office  is  si- 
tuated, and  the  receipt  of  such  trustee  shall  be  a  good  discharge 
to  the  office.    If  it  shall  be  proved  that  the  policy  was  effected 
and  premiums  paid  by  the  husband  wijh  intent  to  defraud  his 
creditors,  they  shall  be  entitled  to  receive  out  of  the  sum  secured 
an  amount  equal  to  the  premiums  so  paid. 

XI.  A  married  woman  may  maintain  an  action  in  her  own  Married 
name  for  the  recovery  of  any  wages,  earnings,  money  and  property  women 
by  this  act  declared  to  be  her  separate  property,  or  of  any  pro-  SSntafn 
perty  belonging  to  her  before  marriage,  ana  which  her  husband  an«ction. 
shall,  by  writing  under  his  hand,  have  agreed  with  her  shall 
belong  to  her  after  marriage  as  her  separate  property,   and 
she  shall  have  in  her  own  name  the  same  remedies,  both  civil 
and  criminal,  against  all  persons  whomsoever  for  the  protection 
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and  security  of  such  wages,  earnings,  money,  and  property,  and  of 
any  chattels  or  other  property  purchased  or  obtained  by  means 
thereof  for  her  own  use,  as  if  such  wages,  earnings,  money,  chat- 
tels, and  property  belonged  to  her  as  an  unmarried  woman;  and 
in  any  indictment  or  other  proceeding  it  shall  be  sufficient  to 
allege  such  wages,  earnings,  money,  chattels,  and  property  to  be 
her  property. 
Husband  not      XII.  A  husband  shall  not,  by  reason  of  any  marriage  which 
on  wi^itfs  8^a^  ta^ce  V^**  a^ter  ^'8  *&  has  come  into  operation,  be  liable 
contract*       for  the  debts  of  his  wife,  contracted  before  marriage,  but  the 
before  wjf e  8hall  be  liable  to  be  sued  for,  and  any  property  belonging  to 

mamag^,      ^  ^  ^  ^j^g  uge  8jjau  ^  liable  to  satisfy,  such  debts  as 

if  she  had  continued  unmarried. 
meTofniS"       xv-  This  act  8ha11  °°me  k*0  operation  at  the  time  of  the  pass- 

ingof  this  act. 
Act  not  to        ATL  This  act  shall  not  extend  to  Scotland. 

extend  to 

Scotland.  t 

Short  title.        XVII.  This  act  may  be  cited  as  the  "Married  Women's  Pro- 
perty Act,  1870." 
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ABATEMENT  of  Actions,  180-192 :  and  see  Death  of  Portia,  Marriage, 

Bankruptcy. 
for  proceedings  in  error,  211-213. 
pie*  in  must  be  verified,  54,  93,  ad;  for  nonjoinder  of  parties,  87-89 ; 

what  it  should  state,  93. 

ABSENCE  BEYOND  SEAS,  when  not  an  answer  to  the  statute  of 
limitations,  19,  ctttt. 

ABSTRACT  for  Nisi  Prius,  108-110,  xix  ;  and  see  Issue*. 

form  of,  109,  261  ;  amending,  no;  where  judgment  by  default 
against  one  of  several,  no ;  when  to  be  furnished,  lxviii;  settling, 
109,  xix  ;  to  be  lodged  with  pleading's  assistant,  108  ;  engross- 
ment to  be  lodged  with  the  registrar,  xix. 

where  improperly  altered,  1 10. 

in  ejectment  form  of,  269 ;  to  be  lodged  with  pleading's  assistant, 
224. 

ACCEPTANCE  OF  BILL  to  be  in  writing,  cxxviii. 

ACCORD  AND  SATISFACTION  may  be  pleaded  with  other  defences 
without  leave,  56. 

ACCOUNT  FURNISHED,  referring  to,  11. 

ACCOUNT,  matter  of,  may  be  referred,  282  ;  limitation  to  actions  of, 
15,  cxxix ;  action  of,  by  one  joint  tenant  against  another,  2. 

ACCOUNT  STATED,  count  upon,  52. 

ACKNOWLEDGMENT,  relying  on  in  answer  to  statute  of  limitations, 
20-21 ;  where  made  by  agent,  cxxx. 

ACQUIESCENCE,  equitable  defence  of,  352. 

ACQUITTAL,  proving,  lxxxiv. 

ACT: 

C.  L.  P.  Act,  1853,  title  of,  1 ;  commencement  of,  1. 
C.  L.  P.  Act,  1856,  title  of,  279  ;  commencement  of  367. 
C.  L.  P.  Act,  1870,  title  of,  368 ;  commencement  of,  368. 

ACTS  OF  STATE,  how  proved,  Ixxxii.  _£>     ^> 

ACTION,  commencement  of,  6,  24,  94.    J .  *Z  f%     ^-  / 

notice  of,  6 ;  relying  on  want  of,  67.  * 

ADDING  COUNTS,  243. 

ADDING  DEFENCES,  243,  *44- 

ADDING  PARTIES ;  see  Nonjoinder  of  Portia,  Amendment. 
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ADDRESS  OF  PARTIES,  to  be  mentioned  in  summons  and  plaint,  6. 
.  ADDRESSES  to  jury  on  trial,  298. 
ADJOURNMENT  of  trial,  300. 
ADJUDICATION  of  Inferior  Court,  pleading,  66. 
ADMINISTRATORS.    See  Sxecuton. 
ADMISSION  OF  ATTORNEYS,  days  for,  ill. 
ADMISSION  FROM  PLEADING  OVER,  67. 

ADMISSION  of  documents.    See  Notice  to  Admit. 
of  improper  evidence,  ground  for  new  trial,  311. 

ADVERSE  CLAIMS,  relief  of  Stakeholder  against,  cvii ;  of  Sheriff, 
cxii ;  and  see  Interpleader. 

AFFIDAVITS : 

♦        Commissioners  for  taking,  to  be  enrolled,  xxxvi. 
copies  of,  to  be  served,  xxxii.,  cxxv. 

how  to  be  entitled,  xxxv. ;  how  signed,  id. ;  how  written,  xxxvi. 
attorney  to  have  certified  copies  of  in  court,  xxxiii. 
jurat,  what  it  should  contain,  xxxv. ;  must  specify  county  and  place 

where  sworn,  id.  % 
sworn  abroad,  how  authenticated,  xxxvi. 
attested  copy  need  not  be  taken  out  for  motion  trial,  etc,  except 

where  immediate  reference  cannot  be  had  to  original,  cxxv. 
line  to  be  drawn  through  blanks  in,  lxx. 

AFFIDAVIT  OF  DEBT,  101,  xxii. 

AFFIDAVIT  OF  MERITS : 

to  set  side  a  judgment,  28  ;  where  leave  to  amend  is  sought  for,  76  ; 
where  defence  set  aside,  87 ;  where  security  for  costs  is  applied 
for,  51. 

AFFIDAVIT  OJF  SERVICE,  34,  vi ;  to  be  examined  by  Master,  105  ; 
in  ejectment,  xlvi,  box. 

AFFIRMATION  instead  of  Oath,  300-301. 

"  AFTER,"  iv. 

AGENT,  production  of  books  by,  323. 
substituting  service  upon,  32. 

AGREEMENT  FOR  PAYMENT  OF  A  PEJfAL  SUM,  assigning 
breaches  in  action  upon,  166  :  and  see  Bond  for  payment  of  penal 
ntm. 

ALLEGING  DIMINUTION,  206. 

ALTERATION  of  abstract  for  Nisi  Prius,  1 10;  of  writ  of  summons  and 
plaint,  6. 

AMBASSADOR,  power  to  administer -oaths,  lxxxix. 

AMBIGUITY  in  pleading,  80. 

AMEND  as  may  be  advised,  leave  to,  245. 
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AMENDkENT,  239-247. 

powers  of,  239-240. 

when  unnecessary  to  amend,  240. 

allowance  of  rests  in  discretion  of  court  or  judge,  241. 

in  what  proceedings  allowed,  241 ;  omissions  in  summons  and  plaint, 
14,  241 ;  defective  copy,  id. ;  particulars,  242  ;  parties,  242,  90-96, 
and  see  Misjoinder  of  parties,  Nonjoinder  of  parties  ;  endorsement 
of  service,  242  ;  pleadings,  id. ;  other  proceedings,  244 ;  case  stated 
by  judge  of  assize  on  civil  bill  appeal,  cxl. 

time  for  pleading  after  amendment,  14,  41. 

allowing  amendment  before  service,  245 ;  before  argument  of  de- 
murrer, 79,  244  ;  after  argument,  79 ;  where  pleading  embarrass- 
ing, 87  ;  at  the  trial,  245  ;  after  an  abortive  trial,  244 ;  after 
judgment,  244  ;  after  error  brought,  246. 

how  leave  obtained,  245. 

appealing  from  order  of  judge  allowing  amendment,  91,  245.  * 

terms  of  amendment,  246. 

costs  of  amendment,  246. 
APPEAL.    See  Civil  Bill  Appeal 

from  order  of  judge  at  trial  allowing  amendment,  91. 

from  order  of  judge  in  chamber,  4.  " 

where 'new  trial  granted  or  refused,  315,  316,  318  ;  where  point  re- 
served, 316 ;  practice  as  to,  316 ;  notice  of  appeal  must  be  given 
within  four  days  after  decision,  317;  unless  time  extended,  id. ; 
giving  bail,  id. ;  stating  case,  318  ;  settling  case,  id. ;  powers  of 
court  of  appeal  in  giving  judgment,  etc.,  318;  costs,  319. 
APPEARANCE  AND  DEFENCE : 

form  of,  38,  53,  260 ;  to  contain  name  and  registered  residence  of 
attorney,  39  ;  where  defendant  defends  in  person,  must  state  ad- 
dress where  notices  may  be  served,  id. ;  must  be  endorsed  with 
particulars  of  payment  and  set  oft,  40. 

time  within  which  defence  to  be  filed,  38,  41  ;  after  amendment  of 
summons  and  plaint,  41  ;  after  copy  furnished,  ztv,  64  ;  after  se- 
curity for  costs  given,  ariii ;  not  to  be  filed  during  long  vacation, 
41,  248. 

notice  of  filing,  and  a  copy  to  be  served,  42. 

filing  defence  where  defendant  infant  or  lunatic,  47. 

defence  should  state  facts  in  ordinary  language  and  concisely,  53. 

when  pleaded  to  part  of  cause  of  action,  should  state  portion  to  which 
applicable,  53,  86. 

pleading  several  defences,  54 ;  when  leave  unnecessary,  56. 

pleading  and  demurring,  57. 

general  issue  abolished,  67,  68  ;  form  of  traverse,  69 ;  where  contrast 
admitted,  defence  must  be-  special,  68. 

defence  of  matter  arising  after  commencement  of  action,  or  since  the 
last  pleading,  69,  70. 

pleading  payment,  71 ;  payment  of  money  into  court,  71 1&  seq. 

defence  not  objectionable  for  treating  summons  and  plaint  as  framed 
in  contract  or  tort,  75. 

setting  aside  embarrassing  defences,  80 ;  frivolous  defences,  86  ;  sham 
defences,  id. 

defences  to  writ  of  revivor,  176. 
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ARBITRATION,  281-298  :  and  see  A rbitrator,  Award. 

agreement  to  refer,  effect  of,  288  ;  what  may  be  referred,  297. 

appraisement,  to  be  distinguished  from,  292,  296. 

changes  in  the  law  of,  289. 

compulsory  arbitration,  281  ;  where  mattero  of  account,  282  ;  power 
to  refer  cannot  be  exercised  at  nisi  prius,  282 ;  proceedings  on,  id. ; 
amending  or  setting  aside  award,  id. ;  costs  of,  id. ;  special  case 
may  be  stated  where  question  of  law,  283  ;  or  issue  of  net  direct- 
ed, id. 

costs  in  cases  of,  297,  282. 

proceedings  before  arbitrator,  284 ;  cannot  proceed  in  absence  of 
party  or  refuse  to  hear  him,  286 ;  compelling  attendance  of  witness, 
ci. 

revoking  submission,  297. 

staying  proceedings  where  agreement  to  refer,  287,  290. 

submission  to  arbitration,  effect  of,  288  ;  form  of  submission,  296  ; 
making  submission  a  rule  of  court  under  C.  L.  P.  A.  1856,  295  ; 
under  statute  of  Win.  m.,  id. ;  how  made,  297 ;  revoking,  297, 
ci. 

ARBITRATOR:    See  Arbitration,  Award. 

appointing,  where  parties  fail  to  do  so,  291 ;  where  reference  to  two 

arbitrators,  and  one  party  fails  to  appoint,  292. 
fees  of,  298. 

may  state  special  case,  283. 
misconduct  of,  setting  aside  award  for,  286. 
power  of,  284,  ci. 

ARGUMENT,  withdrawing  pleading,  or  demurrer,  before,  pending,  or 
after,  79-80. 

ARGUMENTATIVENESS  in  pleading,  78,  84. 

ARREST  on  mesne  process,  xciv,  vi. 
*     on  final  process :  see  Capias  ad  satisfaciendum. 
where  amount  less  than  £10,  exxii. 

ARREST  OF  JUDGMENT,  192,  194;  costs,  195, 

ASSAULT  AND  BATTERY.    See  Son  Assault  Demesne. 
costs  in  action  for,  143. 
interrogatories  in,  331. 
paying  money  into  court  in,  73. 

ASSESSMENT  OF  DAMAGES,  before  master,  104. 
by  writ  of  inquiry.    See  Writ  of  Inquiry. 

ASSETS  guando  accederint,  judgment  of,  179. 

ASSIGNEE  : 

interrogatories  in  action  against  assignee,  330. 
how  title  of  pleaded,  8,  9. 

ASSIGNEES  :  See  Bankrupt,  Bankruptcy. 

ASSIGNMENT : 

of  breaches.    See  Bond  for  Payment  of  Penal  Sum. 
of  error,  203,  204. 
equitable  defence  of,  353. 
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ASSIZES: 

death  of  party  during,  187. 

"  AT  LEAST,"  iii. 

ATTACHMENT : 

conditional  order  for,  to  be  personally  served,  zxxv. 

fees  to  be  paid  before  discharge,  xxxi. 

motion  for  may  be  made  on  any  day  during  sitting  of  court,  ii. 

to  whom  to  be  directed,  zxxi. 

ATTACHMENT  OF  DEBTS,  336.  See  also  Execution,  —  Charging 
Order. 

what  may  be  attached,  338 ;  legacy  where  account  stated,  id.  ; 
where  amount  not  ascertained,  id.  ;  judgment,  id. ;  rent,  id.  ; 
amount  of  an  execution,  id  ;  pension,  id. ;  proceeds  of  commis- 
sion, id ;  call,  id. 

what  cannot  be  attached,  338  ;  dividend  in  the  Court  of  Bankruptcy, 
id. ;  money  paid  into  Court,  id.  ;  bond  of  indemnity,  id.  ;  verdict 
for  unliquidated  damages,  id.  ;  when  debtor  a  trustee,  339  ;  where 
debt  assigned,  id. 

several  debts  may  be  attached  by  same  order,  338. 

judgment  must  be  first  revived,  336 ;  breaches  must  be  assigned, 
337- 

co-debtor  may  obtain  order,  337. 

may  be  obtained  against  executor,  337  ;  joint  debtors,  id. 

procedure,  337  ;  application  must  be  to  a  judge,  337 ;  forms  of  pro- 
ceedings, 341. 

order  to  attach  is  absolute,  337  ;  to  pay  conditional,  id. ;  effect  of, 
339 ;  where  debtor  becomes  bankrupt,  339. 

execution  against  garnishee,  339. 

garnishee  should  show  cause,  339  ;  how  cause  shown,  340  ;  issuing 
writ  against,  340 ;  how  entitled,  341  ;  how  far  garnishee  dis- 
charged by  payment,  341 .  r 

discretion  of  court  as  to  allowing  writ,  340. 

costs,  342. 

ATTACHMENT  OF  STOCK,  &c.    See  Charging  Order. 

ATTESTING  WITNESS,  when  necessary  to  be  produced,  304. 

ATTORNEY8,  days  for  the  admission  of,  iii.  ;  indentures  to  be  en- 
rolled, xxviii. ;  registry  of  names  and  residences,  id. 

striking  name  off  roll  at  his  own  request,  xxviii  ;  when  struck  off 
not  to  practice  in  other  courts,  %d. ;  petition  against  as  officer, 
nix. 

attorney  when  changed  to  be  at  liberty  to  tax  and  enforce  payment 
of  costs,  xxix. ;  rule  to  appoint  in  case  of  death,  id. 

on  demand  to  declare  whether  writ  issued  by  his  authority,  and 
abode  of  plaintiff  11.  * 

not  to  use  name  of  other  attorney,  xxix ;  using  name  of  without 
authority,  ia. 

authority  of  to  discharge,  162. 

liability  of  for  endorsement  on  writ  of  execution,  xxvii ;  for  incor- 
rect copy  of  pleading,  76. 
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ATTORNEYS— <xmHnued. 

limitations  of  actions  against  for  negligence,  17  ;  of  actions  for 

costs,  id. 
set-off  not  allowed  to  prejudice  of  lien  for  costs,  xxix. 

AVOWRY.    See  Replevin. 

AWARD.    See  Arbitration,  Arbitrator. 
confirming,  xlii. 
costs  to  be  awarded  by,  298. 
effect  of ,  388  ;  as  regards  title  to  land,  295. 
enforcing,  where  made  under  compulsory  order,  287  ;  in  other  cases 

by  action,  attachment,  or  execution,  287,  145,  xlii 
enlarging  time  for  making,  293,  294. 
entering  as  verdict  of  jury  where  reference  at  trial,  xliii. 
land,  rule  to  deliver  possession  of,  how  enforced.  294. 
pleading,  where  made  by  arbitrator  under  Railway  Act,  66. 
requisites  of,  284 ;  must  be  certain  and  final,  id. 
sending  back  to  arbitrator,  284  ;  in  what  cases,  285  ;  power  to  send 

back  cannot  be  ousted  by  agreement,  285. 
setting  aside,  285,  286 ;  within  what  time  application  to  be  made* 

287. 
time  within  which  to  be  made,  293. 

BAIL,  vi-ix. 

not  more  than  two,  vii. 

notice  of,  vi. 

in  error,  201,  xlvii. 
BANK  NOTES  seizable  under  execution,  151. 
BANKING  COMPANY : 

action  by  public  officer  of,  8,  183. 

scire  facias  against  shareholder  in,  178. 
BANKRUPT : 

assignees  cannot  issue  execution  on  judgment  recovered  by,  without 
suggestion,  170. 
BANKRUPTCY  AND  INSOLVENCY,  of  Piaintu%  when  not  to  abate 
action,  190  ;  non-prossing  plaintiff  in  cases  of,  it8,  191. 

of  defendant,  conseauences  of,    192  ;  defendant  cannot  non-pros 
plaintiff  in  cases  of,  118,  192. 

pleading  bankruptcy  or  insolvency  of  plaintiff  191,  70  ;  costs  in  case 

of  defendant,  70  ;  may  be  pleaded  with  other  defences  without 
leave,  56. 
where  error  brought,  213. 
action  by  assignee  of  debts  under,  9. 
effect  of  on  agreement  to  refer,  290. 
BEGIN.    See  Right  to  Begin. 
BETTER  PARTICULARS.    See  Fmher  Particular*. 

"  BEYOND  SEAS,"  what  places  are,  2,  cxxx. 

when  being  beyond  seas  no  answer  to  statute  of  limitations,  19,  cxxix ; 
in  cases  where  error  brought,  199. 
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BILL  OF  EXCEPTIONS,  135-139. 

origin  of  right  to,  136 ;  examinable  in  court  in  which  action  brought, 

id. 
right  to,  only  exists  in  civil  cases,  136. 

for  what  exception  lies,  136  ;  does  not  lie  for  non-direction,  137. 
objection  must  be  made  at  the  time  and  before  verdict,  137. 
form  of,  262. 

settling,  138,  xx,  xxi ;  parties  concluded  by,  139. 
how  set  down  for  argument,  138  ;  books  for  argument,  xxi. 
power  of  court  in  giving  judgment  on,  139. 
costs  on,  1 39. 

error  lies  on  judgment  on,  139. 
cannot  be  argued  with  motions  for  a  new  trial,  310. 

BILL  OF  EXCHANGE  may  be  seized  under  fi.  fa.,  151. 
form  of  defences  to  action  upon,  82. 
interrogatories  in  actions  upon,  330. 
acceptance  of,  to  be  in  writing,  cxxxviii. 
summary  procedure  on,  cxxxiii-cxxxviii ;  what  instruments  within 

act,  cxxxiii  ;  action  must  be  brought  within  six  months,  id.  ; 

amending  writ,  cxxxiv  ;  where  defendant  is  an  executor,  id. ; 

costs,  id. ;  obtaining  leave  to  defend,  id.;  demurring, -cxxxv  ; 

rescinding  order  giving  leave,  id.  ;  security  for  costs  in  actions 

brought  under,  id. 
amending  act,  cxxxvii 
costs  of  actions  on,  box. 

BISHOP,  duty  of  in  cases  where  sequestration  issued,  160. 

BODY,  rule  on  sheriff  to  bring  in,  xxx. 

BOND: 

payment  into  court  in  action  upon,  72. 

replevin  bonds,  236 ;  assignment  of,  237. 

bail  bonds,  viii. 

BOND  FOR  PAYMENT  OF  PENAL  SUM,  breaches  may  be  assigned 
in  action  upon,  166  ;  should  be  assigned  in  plaint,  id.  ;  execution 
issued  without  assigning  breaches  irregular,  167  ;  benefit  of  sta- 
tute cannot  be  waived,  id. 

canes  to  which  statute  applies,  167  ;  when  inapplicable,  id. 

when  judgment  by  default,  169. 

suggesting  further  breaches,  169  ;  when  necessary  to  revive  judg- 
ment, id. ;  breaches  previous  to  the  action  cannot  be  suggested; 
1 70  ;  form  of  suggestion,  264. 

breaches  must  be  assigned  or  suggested  before  garnishee  order  can 
be  obtained,  337. 

BOND  AND  WARRANT  OF  ATTORNEY.  See  Band  for  payment 
of  penal  sum,  Judgment  on  Bond,  Warrant  of  Attorney. 

BREACH.     See  Prayer  for  Judgment. 

of  promise  of  marriage,  admissibility  of  parties  as  witnesses  in  actions 
tor,  xciii ;  productions  of  letters  in,  323. 
BREACHES.    See  Bond  for  payment  of  penal  turn. 

in  scire  facias  and  writ  of  revivor,  xxvii. 
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CALCULATION,  matter  of,  105. 

CAPIAS  AD  SATISFACIENDUM:    See  Execution. 

discharge  of  prisoner  from  arrest  does  not  prevent  the  issue  of  other 

writs,  146 ;  debtor  may  be  discharged  by  attorney's  authority, 

162. 
KmiUlinsi  to  power  of  issuing,  146,  cxxii. 

CARRIERS : 

actions  against,  are  not  disconnected  with  ouuIimi  lor  purposes  of 

costs,  364 ;  are  to  be  treated  as  actions  ex  delicto  as  vsgards 

joinder  of  parties,  140. 
substituting  service  in  actions  against,  32. 

"  CAUSE  OF  ACTION  :"  where  service  substituted,  30 ;  for  purposes 
of  costs,  363. 

CAUSES  OF  ACTION,  joinder  of,  52. 

CERTIFICATE  for  leave  to  plead  several  defences,  56. 

for  costs  of  special  jury,  126 ;  for  costs  in  slander,  libel,  trespass,  and 
assault,  142  ;  for  costs  where  less  than  £20  recovered  in  contract, 
or  not  more  than  £5  in  tort,  255,  364,  xxvi. 
previous  to  issuing  execution,  148. 
that  witness  was  unnecessary,  xxvi. 

CERTIORARI  to  remove  suits  from  inferior  courts  of  record,  xxxvii  ; 
in  replevin,  xlvii,  cxxiii. 
where  diminution  alleged,  206. 
to  remove  judgment  of  civil  bill  court,  cxxxix. 

"CESTUI  QUE  TRUST,  writ  of  revivor  sued  out  by,   175  ;  and  see 
Equitable  Defences, 

CHALLENGES  to  array,  123  ;  to  polls,  id. 

CHAMBER,  jurisdiction  of  judge  in,  353  ;  appeal  from,  4. 

CHANCERY,  Court  of.    See  Charging  Order. 

CHANGING  ATTORNEY,  xxix. 

CHANGING  VENUE.    See  Venue,  change  of. 

CHANNEL  ISLANDS  not  beyond  seas,  2,  cxxx. 

CHARACTER,  evidence  as  to,  301,  304. 

CHARACTER  in  which  parties  sue  to  be  stated,  8. 
to  be  taken  as  admitted  unless  traversed,  67. 

CHARGING  in  execution,  161. 

CHARGING  ORDER :  152159. 

obtainable  only  by  judgment  creditor,  159. 

what  may  be  charged,  153  ;  where  judgment  against  executor,  154. 

where  stock,  &&,  in  name  of  judgment  debtor,  or  a  trustee  for  him, 

»5*. 
where  stock,  &&,  in  Court  of  Chancery  or  Superior  Court,  158  ,* 
form  of  order,  id. ;  from  what  time  it  binds,  id.  ;  where  stock, 
&c.  in  Landed  Estates'  Court,  159. 
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CHARGING  ORDER— continued. 

where  debtors'  interest  doubtful,  future  or  contingent,  order  may  be 
made,  153,  157;  where  not  ascertained,  154;  where  debtor  in- 
terested in  produce  only,  after  performance  of  prior  trusts  no 
order,  154. 
how  order  obtained,  154;  form  of,  262;  judgment  should  be  re- 
vived, 155  ;  issuing  execution,  id. ;  on  whose  application,  155  ; 
by  a  co-debtor,  155  ;  costs  of,  id. ;  effect  of  order,  id.  ;  liability 
of  bank,  id. ;  service  of  order,  id. ;  substituting  service*  157  ; 
appeal,  id. ;  error,  id. 
realizing  amount,  by  transfer  to  sheriff,  where  interest  immediate 
*53>  *5<> ;  i&  other  cases,  id. 
CHATTELS,  inspection  of,  44. 
specific  delivery  of,  346,  cxxvii. 

CHATTELS,  REAL,  how  far  bound  by  execution,  147. 

CHEQUES  may  be  seized  under/.  fa.%  151. 

action  on,  may  be  brought  under  summary  procedure  on  bills  of 
exchange  act,  cxxxiii. 

CHRISTMAS  DAY,  a  holiday,  247. 

CIRCUITY  OF  ACTION  ;  equitable  defence  to  avoid,  351. 

CIVIL  BILL  APPEAL,  cxxiii,  cxl ;  abstract  to  be  lodged,  xix. 
general  orders  in  reference  to,  lxxv ;  amending  case,  cxL 

CIVIL  BILL  COURT.    See  Remitting  Cause,  Certiorari. 

CLAIMS,  relief  against  advene.    See  Interpleader. 

"CLEAR  DAYS,"  iii. 

CLERGYMEN,  execution  against,  by  sequestration.  159. 

CLERK  OF  ATTORNEY  not  to  be  bail,  vii.,  xlvii. 

CO-DEFENDANT,  death  o£  182. 

COGNOVIT,  xcvi. 

COLONIES,  proving  act  of  state  in,  lxxxii ;  examining  witness  in,  xci. 

COMMENCEMENT  OF  ACTION,  when  it  dates  from,  6  ;  when  writ 
renewed,  24 ;  where  defendant  added,  94. 

COMMENCEMENT  of  C.  L.  P.  Act,  1853,  1 ;  of  C.  L.  P.  Act  1856, 
367  ;  of  C.  L.  P.  Act,  1870,  368. 

COMMISSION  TO  EXAMINE  WITNESSES  in  the  colonies  or  in 
foreign  possessions,  xci,  cii. 
within  the  jurisdiction,  ciii. 
without  the  jurisdiction,  ciii. 
costs  of,  ciii.,  civ. 

COMMISSIONERS,  general  orders  in  reference  to  the  appointment  of, 
lxxii  ;  for  one  court  to  be  commissioners  for  other  courts,  and  to 
be  appointed  by  the  Court  of  Queen's  Bench,  cxxv,  cxxvi. 

COMMON  LAW  PROCEDURE  ACT  of  1853,  1-278  j  of  1856,  279 
367  ;  of  1870,  368-374. 
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COMMON  LAW  PROCEDURE  ACT -continued, 
short  titles  of,  I,  279,  368. 
to  be  treated  as  incorporated,  279,  371. 

COMPANIES.     See  Joint  Stock  Company,  Public  Company,  Railway 
Company. 

COMPELLING  plaintiff  to  proceed  to  trial.   See  Default  in  going  to  trial. 

COMPROMISE  OFF,  rule  to  proceed,  xliii. 

where  collusively  entered  into  in  order  to  defraud  attorney,  69. 

COMPULSORY  ARBITRATION,  281 ;  and  see  Arbitration. 

COMPUTATION  OF  TIME,  iii. 

COMPUTE,  rule  to,  abolished,  99. 

CONCURRENT  WRITS  of  summons  and  plaint,  ia  ;  of  execution, 
146,  xx vi ;  costs  of,  xxvi. 

CONDITIONAL  ORDER,  mode  of  discharging,  xxxiii ;  showing  cause 
where  no  affidavit,  xxxiv  ;  making  absolute,  xxxv. 

CONDITIONS  PRECEDENT,  pleading  performance  of,  65-66  ;  excu- 
sing non-performance,  66  ;  pleading  non-performance,  id. 

CONFESSING  part  of  cause  of  action  without  bringing  money  into 
court,  86. 

CONFESSION,  plea  of,  not  to  contain  stay  of  execution,  xi  ;  need  not 
be  signed  by  counsel,  xii. 

CONFESSION  IN  EJECTMENT,  232 ;  judgment  on,  270. 

CONFESSION  OF  ERROR  IN  LAW,  211. 

CONSENT,  how  made  rule  of  court,  xxxv. 

for  judgment,  not  to  contain  stay  of  execution,  xi ;  to  be  given 
where  injunction  obtained,  214. 

CONSIDERATION,  what  defence  of  want  of,  should  state,  82  ;  for  gua- 
rantee need  not  appear  in  writing,  cxxvii. 

CONSOLIDATED  NISI  PRIUS  COURT,  249-252. 

to  sit  continuously  during  term,  250 ;  cases  not  disposed  of  to  be 
transferred  into  after-sittings  list,  251 ;  officers  of,  251 ;  what  cases 
triable  there,  252  ;  appeals  to  be  heard  there,  cxxiii. 

general  order  in  relation  to,  lxx. 

CONSUL,  affidavits  may  be  sworn  before,  34  ;  act^enabling  consul,  &c. 
to  administer  oaths,  lxxxix. 

CONTINUANCE  OF  WRITS,  23  ;  of  action.    See  Death  of  Parties. 

CONTRACT.    Injunction  to  restrain  breaches  of,  347. 
form  of  counts  in  action  on,  271  ;  defences,  273. 
denial  of  may  be  pleaded  with  other  defences,  56. 
defences  to  actions  partaking  both  of  breach  of  contract  and  wrong, 

75* 
"  disconnected  with  contract,"  364. 

CONTRACTIONS  IN  CHRISTIAN  NAME,  7. 
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CONTRADICTING  WITNESS,  301304 ;  by  his  answer  to  interro- 
gatories, 335.    See  Witnca. 

CONTRIBUTORY  NEGLIGENCE,  defence  of,  81. 

CONVICTION,  proving  previous,  304,  lxxxiv. 

CO-PLAINTIFF,  death  of,  18a. 

COPY  OF  DEFENCE  and  other  subsequent  pleadings  to  be  served 
42,46. 
of  plaint  may  be  filed  in  place  of  original,  36. 

COPIES  OF  DOCUMENTS,  obtaining,  63  ;  paying  for,  xiv ;  time,  for 
pleading  after  delivery  of,  xiv. 
certified  copies  to  be  evidence,  lxxxiv. 

COPIES  OF  PLEADINGS: 

consequence  of  delivering  incorrect  copies,  76  ;  amending,  13,  14. 

COPIES  AND  INSPECTION  OF  DOCUMENTS,  63  ;  and  see  /*- 
apection. 
attorney  to  have  in  court  certified  copies  of  affidavit,  xixiii. 
attested  copies  not  necessary  except  where  reference  cannot  be  had 

to  the  original,  cxxv. 
enforcing  payment  of  costs  of  copies,  xiv. 
time  for  pleading  after  copy  furnished,  xiv,  64. 

COPYRIGHT,  particulars  in  actions  for  breach  of,  10. 

CORONER  SUMMONING  JURY,  108  :  and  see  Sheriff. 

CORPORATION: 

interrogating  officer  of,  332. 

residence  of,  8. 

service  of  summons  and  plaint  upon,  28. 

CORRESPONDENCE,  interrogatories  as  to,  330. 

COSTS,  judgment  in  action  for,  interlocutory  only,  100. 

COSTS.    See  Security  far  CotU,  Costs  of  the  day. 

action  for,  when  barred  by  statute  of  limitations,  17. 

certificates  necessary  to  carry,  255,  364,  xxvi. 

fixed  sum  may  be  awarded  for,  215. 

guardian  and  next  friend,  liability  of,  to,  47. 

of  action  for  mandamus,  345  ;  for  injunction,  349. 

of  action  upon  judgment,  175,  cbriv. 

of  action  upon  negotiable  instruments,  lxiz. 

of  amendment,  14,  246. 

^f  appeal,  5,  319. 

of  arbitration,  297  ;  where  compulsory,  282. 

of  attaching  debts,  342. 

of  charging  order,  155. 

of  commission  to  examine  witnesses,  ciii. 

of  defendant  added  under  sect.  89  of  C.  L.  P.  A.,  1853,  95. 

of  defendant  struck  out,  96. 

of  demurrer,  76. 

t  II 
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COSTS— continued. 
of  discovery,  327. 

of  final  judgment  by  default,  102,  lxv,  Ixvi. 
of  inspection,  327. 
of  interpleader,  ad,  cxiy. 
of  interrogatories,  336. 
of  motion  for  further  particulars,  43. 
of  motion  for  new  trial,  320. 
of  motion  to  change  venue,  61,  62. 
of  proceedings  in  error,  xlviii. 
of  proving  documents  at  trial,  131,  133. 
of  proving  will,  307. 
of  quashing  proceedings  in  error,  208. 
of  registering  judgment,  lxvi. 
of  ruling  plaintiff,  briv,  lxv. 
of  setting  aside  pleadings,  86. 
of  settling  issues,  1 10. 
of  special  cases,  98. 
of  special  jury,  126,  c. 

peremptory  order  for  payment  of,  for  not  proceeding  to  trial,  115,119. 
rule  for  payment  of,  for  not  filing  plaint,  37. 
scale  of,  25. 
schedules  of,  275, 1. 
where  action  is  for  slander,  libel,  trespass  on  land,  or  assault  and 

battery,  142. 
where  appeal  from  order  of  judge,  4. 
where  debt  and  costs  paid  within  six  days,  34,  v,  lxvii. 
where  defendant  an  executor,  187. 
where  fraudulent  compromise,  69. 
where  less  than  £20  recovered  in  contract,  or  not  more  than  £5  in 

tort,  255,  361,  lxv. 
where  money  paid  into  court,  75. 

where  motion  in  arrest  of  judgment  or  for  judgment,  «.  o.  v.  195. 
where  plaintiff  an  executor,  184. 
where  plea  puis  darrein  continuance,  70. 
where  several  issues,  57. 

COSTS  OF  THE  DAY,  113-115. 

entering  rule  for,  1 13  ;  what  costs  entitled  to,  113 ;  what  defendant 
must  do  to  entitle  himself  to,  114;  grounds  of  excuse,  1 14 ;  ope- 
ration of  rule,  id. ;  waiver  of  benefit  of,  115. 

COUNSEL.    See  Junior  Counsel. 

need  not  sign  summons  and  plaint,  ix. 

all  subsequent  pleadings  must  be  signed  by,  ix. 

suggestions  must  be  signed  by,  xxxix. ;  interrogatories,  xviii. 

COUNTERMAND  of  notice  of  trial,  112,  113 ;  where  countermand 
late,  113. 

COUNTS.    See  Summons  and  Plaint 

several  counts  on  same  cause  of  action  allowed,  8. 

each  cause  of  action  to  be  commenced  in  separate  count,  6. 

adding  counts,  243. 
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COUNTY,  meaning  of,  2.  . 

COUNTY  COURT.    See  Remitting  Cause.  CUfud-'  <*<&  £  £^.  &^'  **' 

COURT  or  Judge,  may  by  consent  try  question  of  fact,  280.  * 

COURT.     See  Inferior  Court,  Superior  Court. 

cannot  make  order  where  original  jurisdiction  conferred  upon  judge,  4. 

COVENANT  for  payment  of  penal  sum,  166. 
particulars  in  action  for  breach  of,  43. 

COVERTURE,  plea  of,  93. 

CREDIT  for  payments,  giving,  10,  xL  m 

CRIMINAL  charge  cannot  be  referred,  297. 

CRIMINATE,  interrogatories  having  a  tendency  to,  329. 

CROSS  DEMURRERS,  right  to  begin  on,  76,  xii. 

CROSS  EXAMINING  witness  as  to  previous  statements  in  writing, 
303. 

DAMAGES,  assessment  of,  104,  108. 
interrogatories  as  to,  331. 
particulars  of,  44. 

DATE  OF  PLEADING,  214. 

DATE  OF  WRIT,  2 14. 

writ  cannot  be  ante-dated,  6. 
omission  of,  14. 

DAY,  costs  of.    See  Cost*  of  Day. 

"  DAYS1  NOTICE, "  iii. 

DEAD  MAN,  action  commenced  in  the  name  of,  cannot  be  continued, 
183. 

DEATH,  action  by  personal  representative  or  family  in  case  of,  10, 
cxv,  czxxviii. 
paying  money  into  court  in  action  for,  exxxix. 

DEATH  OF  PARTIES.    See  Reviving  Judgment. 

pending  the  action,  180-189  ;  caused  abatement  at  common  law, 
180  ;  unless  judgment  marked  nuncpro  tunc,  181,  187  ;  statutory 
provisions  now  applicable,  180. 

death  of  one  of  several  plaintiffs  or  defendants,  182  ;  suggestion  of 
death,  182  ;  may  be  entered  without  leave,  183  ;  right  must  sur- 
vive, 182 ;  how  cause  entitled  after  entry,  183  :  effect  of  death 
where  action  brought  by  husband  and  wife,  52/ 

death  of  sole  plaintiff,  183  ;  continuing  proceedings  by  suggestion, 
183  ;  only  applicable  where  right  survives,  id.  ;  entering  sugges- 
tion, 184 ;  not  necessary  when  death  occurs  after  verdict  or  non- 
suit, id. 

death  of  sole  defendant,  185  ;  after  defence  filed,  186 ;  action  may 
be  continued  where  right  survives,  185. 

II* 
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DEATH  OF  PARTIES— continued. 

power  of  defendant,  or  his  representative,  to  compel  continuance  of 
action,  360. 

death  between  verdict  and  judgment,  186  ;  judgment  may  be 
marked  within  two  terms,  though  right  does  not  survive,  187. 

death  between  interlocutory  and  final  judgment,  188  ;  may  be  con- 
tinued by  writ  of  revivor,  id. ;  only  applicable  when  right  sur- 
vives, id. 

death  during  the  assizes  or  sittings,  187. 

moving  for  a  new  trial  after  death  of  party,  187. 

death  after  judgment.    See  Reviving  Judgment. 

judgment  may  be  marked  and  execution  issued  on  day  of  death,  181. 

of  parties  to  special  case,  98. 

DEBT  AND  COSTS,  payment  of,  within  six  days,  v,  lxvii. 

DEBT  OB  LIQUIDATED  DEMAND,  what  is,  100  ;  prayer  for  judg- 
ment in  action  for,  9  ;  particulars,  id. 

DEBT  for  unliquidated  damages  set  aside,  3. 

DEBTS.    See  Attachment  of  Debts. 
action  by  assignee  of,  9. 

DECREE  of  inferior  court,  pleading,  66. 

certiorari  to  remove  decree  of  civil  bill  court,  cxxxix. 

DECREET,  obtaining  execution  upon,  cxli. 

DEEDS.    See  Production  of  Documents,  Discovery  of  Documents. 

DEEDS  RELIED  on  in  pleading,  setting  out,  62,  63. 

DEFAMATORY  SENSE,  specifying,  64. 

DEFAULT  in  going  to  trial,   115-131  ;  within  what  time  plaintiff 

should  proceed  to  trial,  1 15,  1 16. 
entering  rule  by  defendant,  115,   116;  how  rule  obtained,   117  ; 

after  lapse  of  year  and  day,  117;  where  several  defendants,  117; 

rule  cannot  be  [entered  after  abortive  trial,   1 16  ;  in  what  other 

cases,  117  ;  where  proceedings  stayed,  id. 
plaintiff  when  ruled  may  apply  for  extension  of  time,  116,  120 ;  or 

to  discharge  the  rule  where  excuse  for  not  going  to  trial,  117; 

when  excused,  id.  ;  when  proceedings  in  law  and  equity,  1 19. 
entering  peremptory  order  for  payment  of  costs,    119;  on  what 

grounds  rescinded,  119  ;  terms,  120. 

DEFAULT,  judgment  by.    See  Judgment  by  Default. 

DEFEASANCE  OF  WARRANT  OF  ATTORNEY,  to  be  written  on 
same  paper,  xcvi. 

DEFENCE.    See  Appearance  and  Defence. 

DEFENCE  OF  MATTER  SUBSEQUENT  TO  ACTION,  69. 

DEFENDANTS.    See  Misjoinder,  Nonjoinder,  Death. 
where  some  only  take  defence,  103. 

DELIVERY  OF  SPECIFIC  GOODS,  execution  for,  346,  cxxvii. 
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DEMAND,  particulars  of.    See  Particulars. 

DEMURRER,  75-80. 

may  be  filed  without  leave,  45. 

pleading  and  demurring,  57  ;  replying  and  demurring,  id. 

special  demurrers  abolished,  77. 

cannot  be  filed  with  rejoinder,  57. 

where  demurrer  filed  after  notice  of  trial,  xx. 

setting  out  documents  upon,  62. 

cross  demurrers,  xii,  76. 

form  of,  261. 

how  pleadings  construed  upon,  77  ;  pleadings  good  in  substance, 

sufficient,  76  ;  where  averment  wanting,  77  ;  where  departure  in 

pleading,  78  ;  misjoinder,  id.  ;  particulars  cannot  be  referred  to, 

id. 
judgment  given  on  the  whole  record,  78. 
practice  on,  75 ;  where  incorrect  copies  delivered,  76  ;  setting  aside 

frivolous  demurrer,  76  ;  cross  demurrers,  76. 
amending  pleading  demurred  to,  79  ;  withdrawing  demurrer,  79. 

DEMURRER  BOOKS,  lodging,  xii ;  how  to  be  made  up,  xiii. 

DEPARTURE  in  pleading,  consequence  of,  78. 

DEPOSITIONS,  335  ;  restrictions  on  using,  cv. 

DESCRIPTION  of  parties  to  be  mentioned  in  summons  and  plaint,  6  : 
where  incorrect,  8. 

DETAINER  of  prisoner  in  execution,  161. 

DETINUE  :  money  cannot  be  paid  into  court  in,  71  ;  defendant  may  be 
allowed  to  return  goods,  72,  347  j  right  of  plaintiff  to  delivery  of 
specific  goods,  346,  cxxvii. 

DEVASTA  VIT,  return  of,  to  be  on  finding  of  jury,  160,  161. 

DEVISEE,  proof  of  will  by,  306. 

DIES  NON,  return  to  writ  made  on  a  holiday  not  a  nullity,  215. 
service  of  writ  upon  Sunday,  void,  26. 

DILAPIDATIONS,  action  for,  may  be  referred,  282. 

DILATORY  PLEA.    See  Abatement,  Plea  in. 

DIMINUTION,  206. 

DISABILITIES,  in  answer  to  statute  of  limitations,  19  ;  in  cases  where 
error  is  brought,  199. 

DISCHARGE  of  prisoner  from  execution  upon  payment  of  sum  en- 
dorsed, 161 ;  by  authority  of  attorney  in  the  cause,  162. 

DISCHARGING  jury  from  finding  on  material  issue  ground  for  new 
trial,  311 ;  iecus  where  issue  immaterial,  id. 

"  DISCONNECTED  WITH  CONTRACT,"  364. 

DISCONTINUANCE  IN  EJECTMENT,  231 ;  form  of  judgment  on, 
269. 
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DISCONTINUANCE  IN  PLEADING.  79. 

DISCONTINUE,  rule  to,  xvii ;  proceeding  after,  id. 

DISCONTINUING : 

proceedings  in  error,  21a 

DISCOVERY.    See  also  Inspection,  Interrogatories. 

discovery  of  documents,  322-327,  bond  ;  document  must  be  material 
to  the  issue,  324 ,  in  actions  of  policies  of  insurance,  id. ;  of  party's 
books,  etc,  relating  to  matters  in  dispute,  325  ;  allowing  photo- 
graphs to  be  taken,  id. ;  of  confidential  reports,  325,  326 ;  privi- 
leged communications,  326 ;  public  documents,  326. 

not  enforced,  where  information  already  given,  327. 

how  obtained,  326  ;  what  affidavit  must  state,  id. ;  costs  of,  327. 

DISCREDITING  witness,  301. 

DISCRETION : 

no  appeal  from  discretion  of  judge,  4. 

DISTRESS,  pleadings  in  actions  for  illegal,  77,  235. 
DOCUMENTS.    See  Discovery,  Inspection,  Notice  to  admit 

statutes  relating  to  the  proof  of,  lxxviii,  lxxx,  xc ;  interrogatories 
«*  to,  331. 
DOCUMENTS  relied  on  in  pleading,  setting  out,  62,  63. 
DOWER,  actions  for,  369. 

DUPLICATE  writs,  issuing,  12;  where  original  taken  from  process 
server,  26 ;  may  be  filed  in  ejectment,  lxvui. 

DUPLICITY  in  pleading,  78,  83. 

DURATION  of  writs  of  summons  and  plaint,  23 ;  of  write  of  execu- 
tion, 162. 

EASTER  HOLIDAYS,  247. 
EJECTMENT,  216-233. 

how  commenced,  216. 

to  whom  writ  to  be  directed,  216. 

names  and  residence  of  parties,  216 ;  character  in  which  they  sue 
need  not  be  stated,  8. 

omission  of  barony  and  parish,  217. 

order  for  better  particulars,  217. 

form  and  duration  of  writ,  217,  266. 

who  should  be  plaintiffs,  217 ;  where  ejectment  brought  for  non- 
payment of  rent,  id. 

adding  or  striking-out  parties,  89. 

ejectment  by  tenants  in  common,  218. 

striking-out  plaintiff's  name  where  used  without  consent,  218. 

endorsements  where  writ  issued  for  non-payment  of  rent,  218. 

recovery  of  mesne  rates,  219  ;  where  no  defence,  id. ;  where  defend- 
ant does  not  appear  at  trial,  id.,  225. 

ascertainment  of  rent  where  ejectment  for  non-payment  of  rent,  226; 
amount  recoverable,  17. 

inquiry  as  to  mesne  rates  after  writ  of  error,  233. 
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EJECTMENT— continued. 

changing  venue  in,  219. 

service  of  writ,  219,  xlvi  ;  persons  to  be  served  where  ejectment  on 
title,  219  ;  where  for  non-payment  of  rent,  220 ;  where  against 
overholding  tenant,  id. ;  mode  of  service,  id. ;  substitution  of  ser- 
vice, id.;  affidavit  of  service,  221,  xlvi,  lxix ;  endorsement  of 
service,  25. 

filing  of  writ,  36,  lxviii. 

form  of  defence,  221,  267 ;  set-off  cannot  be  pleaded  where  eject- 
ment brought  for  non-payment  of  rent,  221 ;  form  of  defence  in 
ejectment  for  non-payment,  tek,  85. 

partial  defence  may  be  taken,  222. 

person  not  served  or  named  may  take  defence  by  leave  of  Court  or 
judge,  222. 

defence  will  be  confined  to  portion  which  defendant  is  in  possession 
of,  223. 

judgment  by  default,  223  ;  form  of,  268  ;  where  ejectment  for  non- 
payment of  rent,  224. 

abstract  of  issues,  224  ;  form  of,  269 ;  to  be  lodged  with  pleadings 
assistant,  224. 

proof  of  title  in  one  plaintiff  sufficient,  225. 

judgment  and  execution,  where  finding  for  plaintiff,  226;  where 
finding  for  defendant,  226. 

one  or  several  writs  of  execution  may  be  issued,  227. 

renewing  habere,  163. 

defence  by  joint  owners,  227  ;  judgment  against  joint  owners,  id. 

action  not  to  abate  by  death  of  parties,  227. 

suggestion  where  sole  plaintiff  dies,  228  ;  where  right  does  not  sur- 
vive, id. ;  where  one  of  several  plaintiffs  dies,  id. ;  where  death 
occurs  after  verdict,  229. 

death  of  one  of  several  joint  defendants,  229/ 

death  of  all  the  defendants  before  trial,  23a 

death  of  defendant  who  defends  for  part,  230-231  ;  death  of  all  the 
defendants  after  verdict,  231. 

plaintiff  may  discontinue  by  notice,  231 ;  form  of  judgment  on  dis- 
continuance, 269. 

defendant  may  confess  the  action,  232  ;  form  of  judgment  on,  270. 

confession  by  one,  232. 

effect  of  judgment  in  ejectment,  232,  361. 

bail  in  error,  201. 

writ  of  revivor  in,  174,  xxvii. 

nominal  defendant  may  be  ordered  to  give  security  for  costs,  49. 

plaintiff  bringing  second  action  may  be  ordered  to  give  security  for 
costs,  361. 

general  orders  in  relation  to  giving  security  for  costs  under  section 
75  of  the  23  k  24  Vict.,  ch.  154,  lxxi. 

ejectment  against  overholding  tenant,  or  for  non-payment  of  rent, 
may  be  tried  in  Consolidated  Nisi  Prius  Court,  252. 

right  to  begin  in  actions  of,  299. 

new  trial  in  cases  of,  314. 

interrogatories  in  actions  for,  328. 

mandamus  or  injunction  cannot  be  claimed  in,  342,  348. 

waiving  temporary  bars  in,  356. 
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EMBARRASSING  PLEADINGS,  180 ;  and  see  Pleading. 
ENDORSEMENT.    See  Indorsement. 
ENGLISH  JUDGMENTS,  obtaining  execution  upon,  cxli. 
ENLARGING  TIME  FOR  MAKING  AWARD,  293.     See  Award 

ENROLLING  JUDGMENT,  142  ;  not  necessary  previous  to  issuing 

execution,  140. 
ENTERING  JUDGMENT.    See  Judgment. 

where  finding  incomplete,  142  ;  on  good  counts  only,  142. 

ENTERING  SATISFACTION.    See  Satisfaction  of  lodgment. 
ENTITLING  PLEADING,  214. 

EQUITABLE  PLEADINGS,  35°-356. 

general  principles  applicable  to,  350. 

good  only  where  unconditional  relief  would  be  given,  350. 

equity  relied  on,  must  be  such  as  would  be  cognizable  in  a  court  of 
equity,  350. 

particular  instances  of,  351. 

equitable  defence  of  mistake,  351 ;  parol  variation,  id.  ;  to  avoid 
circuity  of  action,  351 ;  waiver,  352;  acquiescence,  representation, 
standing  by,  or  fraud,  352  ;  in  cases  of  principle  and  surety,  id.  ; 
equitable  ownership,  id. ;  set  off,  353  ;  equitable  estoppel,  354. 

after  judgment,  355. 

in  ejectment,  354. 

equitable  replication,  355  ;  must  not  show  right  to  be  merely  equi- 
table, 355 ;  where  statute  of  limitations  pleaded,  355  ;  of  parol  va- 
riation* 351 ;  parol  discharge,  356.  . 

equitable  pleading  may  be  struck  out  or  demurred  to,  356. 

ERROR,  195-2 13. 

constitution  of  the  court  of  error,  cxxxi. 

when  it  lies,  195  ;  lies  only»on  a  judgment  or  award  in  the  nature  of 
judgment,  196  ;  when  brought  for  costs  only,  xlviii ;  does  not  lie 
on  interlocutory  order,  196 ;  propriety  of  amendment  made  below 
cannot  be  questioned,  196,  246 ;  cannot  be  brought  till  judgment 
entered,  id. ;  may  be  brought  on  an  award  of  a  venire  de  novo,  id. ; 
on  special  case,  98  ;  on  special  case  on  an  award,  309  ;  where  re- 
ference to  arbitration,  309  ;  in  mandamus,  344,  cxxi. 

cannot  be  brought  on  final  judgment  by  default,  196 ;  cannot  be 
brought  while  issues  of  fact  remain  undisposed  of,  57. 

general  nature  of  procedure  in  error,  197. 

writ  of  error  abolished,  199. 

within  what  time  it  may  be  brought,  198  ;  where  party  under  dis- 
ability, 199. 

by  whom  it  may  be  brought,  199  ;  where  brought  against  represen- 
tative, a  scire  facias  must  be  sued  out,  id, 

lodgment  of  memorandum  of  error,  200  ;  by  one  of  several,  200. 

supersedeas  of  execution,  200 ;  if  writ  partly  executed,  execution  must 
be  proceeded  with,  201. 

bail  in  error,  201  ;  dispensing  with,  202  ;  within  what  time  to  be  put 
in,  203  ;  how  bail  discharged,  203  ;  notice  of  bail,  xlvii ;  attorney 
not  to  be  bail,  id. 
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ERROR— continued. 

joinder  in  error,  203 ;  when  error  to  be  assigned,  id. ;  notice  of  filing, 

xlvii. 
not  crossing  plaintiff,  204 ;  proceeding  where  paper  books  not  lodged, 


bringing  error  by  one  of  several,  204. 

judgment  roll  to  be  brought  in,  205. 

if  record  imperfect,  diminution  to  be  alleged,  206. 

books  for  argument,  xlvii ;  argument,  xlviii. 

how  judgment  in  error  to  be  entered,  206 ;  restitution  must  be  awarded 

below,  id. ;  interest  for  delay,  208. 
power  of  court  of  error  in  giving  judgment,  208. 
quashing  proceedings.  207. 

entering  reversal  at  the  instance  of  defendant,  209. 
discontinuing  proceedings,  210. 
confessing  error,  210. 
consequence  of  death  of  parties,  211-213. 

of  marriage,  213. 

of  bankruptcy,  213. 
issues  of  fact  in  error  how  disposed  of,  xlviii. 
error  in  fact,  209. 

error  to  the  House  of  Lords,  200.  206. 
costs  in  error,  xlvii ;  where  proceedings  continued  by  representative, 

199. 

ESTOPPEL  by  statement  of  residence  in  plaint,  8. 
relying  on  equitable  estoppel,  354. 

EVIDENCE.    See  Affidavit*  Interrogatories,  Notice  to  Admit,  Notice  to 

Produce,  Witness. 
of  signature  to  rule  or  order,  and  attested  copy,  xviii. 
of  renewal  of  writ  of  summons  and  plaint,  24. 
what  requisite  to  render  affidavit  made  before  consul,  Ac.  admissible, 

34  ;  when  made  before  judge  or  other  person  abroad,  xxxvi. 
of  renewal  of  writs  of  execution,  164. 
of  service  of  notice  to  produce,  134. 
of  admission  of  documents,  134. 
affirmation  instead  of  oath  in  certain  cases,  300. 
how  far  party  may  discredit  witness,  301  ;  contradicting  witness, 

302. 
cross-examination  as  to  previous  statements  in  writing,  303. 
proof  of  previous  conviction,  304. 
proving  will  by  office  copy!  306. 
when  an  attesting  witness  need  not  be  called,  304. 
comparison  of  disputed  handwriting,  305. 
provision  for  stamping  documents,  308. 
new  trial  on  ground  of  verdict  being  against  the  weight  of  evidence, 

3l3*  3*4  J  costs,  319:  when  newly  discovered  evidence,  313;  for 

improper  admission  or  rejection  of  evidence,  311;  where  no  evidence 

to  go  to  jury,  id. 
examination  of  person  who  refuses  to  make  affidavit,  321. 
obtaining  oral  examination  of  witnesses  for  purpose  of  motion,  320. 
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EVIDENCE— continued. 
statutes  relating  to 

2  and  3  Wm.  4,  c  87,  office  copies  of  memorials  to  be  received  in 
evidence,  lxxvi. 

6  and  7  Vict.  c.  85,  witness  not  to  be  excluded  from  giving  evi- 
dence by  reason  of  incapacity  from  crime  or  interest,  lxxvii. 

8  and  9  Vict.,  c.  1 13,  proof  of  official  documents,  private  acts  of 
parliament,  &c.,  lxxviii. 

14  and  15  Viet.,  c.  99,  parties  to  be  admissible  .witnesses,  lzxxi  ; 
proof  of  documents,  lxrriii. 

16  and  17  Vict.,  c.  83,  husbands  and  wives  admissible  witnesses, 
lzxxv. 

17  and  18  Vict.,  c  34,  compelling  attendance  of  witness  resi- 
dent out  of  jurisdiction,  lxxxvii. 

18  and  19  Vict.,  c.  42,  enabling  British  diplomatic  and  consular 
agents  abroad  to  administer  oaths  and  do  notarial  acts,  lxxxix. 

22  Vict.  c.  20,  providing  for  the  taking  of  evidence  abroad,  xci. 
32  and  33  Vict.  c.  68,  parties  admissible  in  actions  for  breach  of 

promise  of  marriage,  xciii  ;   declaration  allowed  in  place  of 

oath,  xciii. 

EXAMINATION : 

oral  examination  of  witnesses  on  motion,  320. 
of  witness  refusing  to  make  affidavit,  321. 

EXAMINED  COPIES.    See  Documents. 

admissibility  of  in  evidence,  lxxxiv. 
EXCEPTIONS.    See  Bill  of  Exceptions. 
EXCESSIVE  EXECUTION,  action  for,  149. 

EXCHEQUER  CHAMBER.    See  Error. 
act  to  alter  the  constitution  of,  cxxxi. 

EXECUTION.  See  Attachment  of  Debts;  Charging  Order;  Fieri  Facias; 

Capias  ad  Satisfaciendum. 
nature  of  generally,  146  ;   issuing  concurrent  writs,  147,  xxvi  ; 

where  judgment  recovered  against  person  by  wrong  name,   7  ; 

upon  rules  of  court,  145,  xcvii. 
forms  of  writs,  lix ;  to  be  endorsed  with  residence  and  addition  of 

party,  xxvii. 
against  executor,  161  ;  where  judgment  of  assets  quando  recovered, 

179. 
against  married  women,  101,  189,  190. 
when  execution  may  be  issued,  145  ;  immediate  execution,  147  ; 

should  not  be  issued  immediately  after  marking  judgment  unless 
where  danger  of  loss,  141 ;  respiting  execution,  148. 
priority  of  executions,  147. 
setting  aside  execution,  148  ;  should  not  be  issued  after  death  of 

parties,  unless  judgment  revived,  148  ;  but  may  be  issued  on  same 

day  that  defendant  dies,  181. 
may  issue  to  any  county,  148. 
to  issue  for  amount  really  due,  148  ;  certificate  of  amount  due,  149  ; 

action  lies  for  overmarking  execution,  or  overcharging  certificate, 

149. 
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EXECUTION— continued. 
expenses  of  execution,  149. 
money  and  bank  notes  may  be  seized,  151 . 
against  beneficed  clergymen,  159. 
discharge  of  prisoner  from,  161. 
how  long  writ  remains  in  force,  16a  ;  renewing,  163. 
judgment  of  Civil  Bill  Court  may  be  removed  by  certiorari  into  su- 
perior Court  for  purpose  of  execution,  cxxxix. 
obtaining  execution  on  English  judgment  and  Scotch  decreet,  cxli. 
on  decrees  or  orders  of  Courts  of  Equity,  or  ordera  of  superior  Court, 
145,  xcvii. 

EXECUTOR  AND  ADMINISTRATOR.    See  Reviving  Judgment 

how  described  in  summons  and  plaint,  8. 

limitation  of  actions  by,  or  against,  19  ;  acknowledgment  of  debt 
by  or  to,  22. 

set-off  in  actions,  by  or  against,  40. 

joinder  of  different  causes  of  action  by  or  against,  52. 

charging  order  may  be  obtained  against,  154. 

return  of  devastavit  against,  160. 

execution  against,  161 ;  on  a  judgment  quando  aceedermt,  179. 

liability  of,  to  costs,  184,  186,  xcix. 

continuing  action  by  or  against,  360. 

action  against  under  the  summary  procedure  on  Bills  of  Exchange 
Act,  cxxxix. 

may  bring  action  for  death  of  testator  where  caused  by  negligence, 
cxv.,  action  may  be  brought  by  family  where  executor  neglects  to 
bring,  cxxxviii. 

may  bring  action  for  injury  to  the  real  estate  of  deceased,  and  action 
may  be  brought  against  for  injury  to  property  committed  by  de- 
ceased, xcviii. 

EXEOUTOR  DE  SON  TORT:  judgment  cannot  be  revived  against,  1 75. 

EXHIBITS,  party  entitled  to  copies  of,  xxxii 

EXPENSES  OF  EXECUTION,  149-151. 

sheriff  not  entitled  to,  as  against  plaintiff  or  defendant,  unless  in- 
curred with  their  sanction,  150. 
plaintiff's  right  to,  where  incurred  with  his  sanction,  150. 
where  plaintiff  not  entitled  to  costs,  id. 
of  noting  dishonoured  bill  may  be  recovered,  cxxxvi. 

EXPRESS  COLOUR  ABOLISHED,  59. 

EXTENDING  TIME  TO  PLEAD,  39. 

EXTORTION  BY  SHERIFF,  remedy  for,  151. 

FACT,  trial  of  question  of,  by  court  or  judge,  280. 
power  of  court  to  draw  inference  of,  314. 

FACTS  NOT  TRAVERSED  ADMITTED,  67. 

FALSE  IMPRISONMENT,  form  of  count  for,  372. 

FALSE  PLEA,  setting  aside,  86. 
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FALSE  REPRESENTATION: 
pleadings  in  actions  for,  81. 
equitable  defence  relying  upon,  352. 

FEES  TO  BE  ALLOWED  ON  TAXATION  OF  COSTS,  1. 

FEIGNED  ISSUE,  proceedings  upon  abolished,  cvi;  and  see  Inter- 
pleader. 

FELONY,  proof  of  previous  connection  for,  how  given,  304. 

FEME  CO  VERT.    See  Married  Woman. 

FIERI  FACIAS.    See  Execution. 

from  what  time  it  binds  chattels,  147,  cxxvi ;  chattels  real,  147. 
effect  of  levy  upon  judgment,  147. 
sheriffs  fees  upon,  150 ;  expenses,  id. 

money,  bank  notes,  and  securities  for  money,  may  be  seized,  151. 
tools  and  actual  necessaries  of  judgment  debtor  not  to  be  seized, 
cxxiii. 

FILING  AFFIDAVIT,  date  of,  xxxvii. 

where  notice  of  filing  must  be  served,  copy  must  likewise  be  served, 
cxxxv. 

FILING  SUMMONS  AND  PLAINT,  35-38- 
in  replevin,  366. 

not  a  fresh  step  after  knowledge  of  irregularity,  5. 
within  what  time  to  be  filed,  35,  36 ;  time  not  to  be  extended  unless 

by  motion,  x ;  during  vacation,  see  Vacation. 
where  original  destroyed,  36. 
where  several  defendants,  36;  in  ejectment,  lxviii. 
a  copy  may  be  filed,  36. 

marking  judgment  where  writ  filed  more  than  a  year,  36. 
motion  to  set  aside  summons  and  plaint  before  filing,  premature,  37, 
where  writ  not  filed  cause  not  out  of  court,  37. 
rule  for  costs  of  not  filing,  37. 
defence  and  other  subsequent  pleading,  46. 
writ  of  revivor,  177. 
assignment  of  error,  204,  xlvii. 

FINAL  JUDGMENT.    See  Judgment  by  default. 

FINDING  OF  JURY,  entering  judgment  where  finding  incomplete, 

IN- 
FIXING SUM  FOR  COSTS,  215. 
FOREIGN  ATTACHMENT,  336 ;  and  see  Attachment  of  Debts. 

FOREIGN  JUDGMENT,  substituting  service  in  action  on,  32 ;  nul  tid 

record  cannot  be  pleaded  to,  xvh. 
FORFEITURE,  interrogatories  in  cases  of,  330. 
FORM,  defect  of  judgment  not  to  be  stayed  or  reversed  for,  139. 
FORMA  PAUPERIS,  proceedings  in,  xlv. 
FORMS  OF  ACTION  abolished,  3. 
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FORMS  OF  PLEADING  in  schedule  to  C.  L.  P.  A.,  1853,  271 ;  may 
be  adopted,  51. 

FRAUD : 

interrogatories  as  to,  331. 
particulars  of,  44. 
equitable  defence  of,  352. 

FRAUDULENT  CONCEALMENT  no  answer  to  statute  of  kmitations, 

I7»  350. 
FRIVOLOUS  OBJECTION  TO  PLEADING,  86. 
"FROM,"iv. 
FURTHER  MAINTENANCE  OF  ACTION,  pleas  to,  69-70. 

FURTHER  PARTICULARS,  in  action  for  a  debt  or  liquidated  de- 
mand, 42  ;  court  has  general  jurisdiction  to  order  in  every  action, 
43 ;  when  ordered,  id. ;  motion  to  obtain,  id.  ;  when  application 
to  be  made,  id. ;  operation  of  order,  44. 

FURTHER  TIME  TO  PLEAD,  obtaining,  41. 

GAOLER  may  discharge  prisoner  by  authority  of  attorney,  161.    ^ 

GARNISHEE.    See  Attachment  of  Debts.  ),   QlfaOftlf  ti>*  'tylM 

GAZETTE,  publishing  notice  of  issuing  summons  and  plaint  in,  28. 

GENERAL  ISSUE,  abolished,  54,  68  ;  where  given  by  statute,  67. 
defence  amounting  to,  will  be  set  aside,  81. 

GENERAL  ORDERS,  i-lxxv.    See  the  Table  of  Contents. 

GENERAL  RULES,  power  to  make,  249. 

GIVING  TIME  TO  PRINCIPAL,  equitable  defence  relying  on,  352. 

GOOD  FAITH,  demurrer  or  pleading  contrary  to,  set  aside,  76,  86. 

GOOD  FRIDAY,  a  holiday,  247. 

GOOD  JURY,  107. 

GROUND  WRITS,  not  necessary,  148. 

GUARANTEE,  consideration  for,  need  not  appear  in  writing,  cxxvii. 
to  or  for  a  firm  to  cease  upon  a  change  in  the  firm  except  in  special 
cases,  cxxviii 

GUARDIAN,  to  infant  or  lunatic  appointing,  47. 
consequence  of  not  appointing,  47. 
liability  of,  to  costs,  47,  48. 
removing,  47. 

GUERNSEY  not  "  beyond  seas,"  *»  cxxviii,  et  $eq. 

HABEAS  CORPUS  AD  TESTIFICANDUM,  where  commission  issued, 
civ. 

HABERE,  renewing,  163. 

HANDWRITING,  proof  of,  305. 

HEIR,  liability  of,  to  costs  in  error,  199. 
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HOLIDAYS,  247,  iii. 

HOUSE  OF  LORDS,  may  examine  orcter  quashing  proceedings,  207 . 
bringing  error  to,  200,  206. 
a  cburtf  of  appeal,  317, 
execution  on  order  of,  146. 

HUSBAND  AND  WIFE,    See  Marriage,  Married  Woman. 
joinder  of  causes  of  action,  52. 
action  by,  continuing  after  death  of  wile,  182,  53. 
continuing  action  after  marriage,  189. 
execution  against,  190,  101. 
scire  facias  by  or  against,  to  have  execution,  178. 
husband  not  to  be  liable  to  debts  of  wife  where  marriage  after  9th 

August,  1870,  cL  88. 
admissibility  of,  as  witnesses,  Ixxxvi. 
not  compellable  to  disclose  communications  made  during  marriage, 

Ixxxvi. 

IDIOTS.    See  Lunatic. 

ILLITERATE  PERSON,  affidavit  by,  xxxvi. 

IMMEDIATE  EXECUTION,  applying  for,  147. 

IMPRISONMENT  OF  CREDITOR  NOT  TO  BE  A  DISABILITY, 
cxxix. 

INCORRECT  COPIES  OF  PLEADINGS,  consequence  of  delivering,  76. 
amending,  13,  239. 

INDORSEMENT  OF  SERVICE,  25  ;  and  see  Service. 

INDORSEMENTS : 

amending,  14. 

on  promissory  note,  in  answer  to  statute  of  limitations,  23. 

on  summons  and  plaint,  5, 6,  9,  lxvii  ;  how  irregularity  in,  taken  ad- 
vantage of,  5  ;  name  and  abode  of  attorney,  11. 

on  writs  of  execution,  xxvii ;  liability  of  attorney  for  incorrect  de- 
scription, id. 

INFANT.    See  Disability. 

appointing  next  friend  and  guardian  to,  46,  47. 
how  he  sues  and  is  sued,  46,  47. 
judgment  against,  by  default,  48,  101. 

INFERENCE  OF  FACT,  power  of  Court  to  draw,  314. 

INFERIOR  COURT.    See  Civil  Bill  Court. 
process,  etc.,  of,  how  pleaded,  66. 
removing  causes  from,  xxxvii,  xlvii. 
prohibition  to,  cxviii. 

INITIALS,  describing  party  by,  7,  xcviii. 

INJUNCTION,  action  for,  347 ;  when  remedy  applicable,  id. 

mandatory  injunction  may  be  obtained,  348  ;  does  not  lie  for  non- 
feasance, 348 ;  or  in  ejectment,  id. 
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INJUNCTION— continued. 

form  of  summons  and  plaint,  348 ;  pleadings,  348  ;  claim  f  r,  cannot 

be  pleaded  to,  id. 
when  writ  may  be  applied  for,  349. 
granting  of,  in  the  discretion  of  the  Court,  349 ;  terms,  id. 

INJUNCTIONS  to  have  specific  operation,  213. 

INLAND  BILL,  what  is,  cxxviii. 

INNUENDO  a  .question  for  the  jury,  65 ;  where  not  defamatory,  Bum- 
mons  and  plaint  may  be  demurred  to,  id. 

INQUIRY.    See  Writ  of  Inquiry. 

where  claim  matter  of  calculation,  104. 

INQUISITION.     See  Writ  of  Inquiry. 

INSENSIBILITY  IN  PLEADING,  80. 

INSOLVENCY.    See  Bankruptcy. 

INSPECTION  OF  DOCUMENTS,  64, 322-327 ;  and  see  also  Di$covery. 

powers  of  compelling,  322. 

common  law  jurisdiction  as  to,  322  ;  enforced  when  document 
relied  on  in  pleading,  or  party  trustee  or  quasi  trustee  for  the 
other,  322  ;  when  only  one  copy,  id.;  agent's  books,  323. 

statutory  powers  as  to,  04,  322,  txxxi. 

INSPECTION  OF  PROPERTY,  44. 
INSTALMENTS,  action  on  bond  to  secure,  167. 
INSURANCE.    See  Policy  of  Assurance. 

INTEREST,  when  recoverable,  101 ;  from  what  date  judgment  carries, 

140  ;  where  proceedings  in  error,  208. 
four  per  cent  payable  on  judgment,  zcvii 
judgment  for  penal  sum  does  not  carry  interest,  id. 
may  be  allowed  by  jury  in  certain  cases,  xcix  ;  in  action  on  policy 

of  assurance,  xcix. 
to  be  allowed  in  proceedings  in  error,  xcix. 

INTERLOCUTORY  COSTS,  enforcing  payment  of,  after  death  of 
party,  182  ;  setting  off,  xxix. 

INTERLOCUTORY  JUDGMENT.    See  Writ  of  Inquiry. 
where  several,  105. 

death  of.  party  after  and  before  final  judgment,  188  ;  form  of  writ 
of  revivor  in  such  case,  265. 

INTERPLEADER  BY  STAKEHOLDER,  cvi-cxii. 
remedy  at  common  law  and  in  equity,  cvii. 
remedy  under  the  statute,  cviii ;  when  allowed,  id. 
nature  of  claims  necessary  to  give  jurisdiction,  cviii,  cix. 
hqw  far  necessary  that  claims  should  have  a  common  origin,  cix. 
whether  applicable  where  special  obligation,  ex. 
procedure  in,  ex. 
costs,  ex. 
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INTERPLEADER  BY  SHERIFF,  cxii-cxv. 

sheriff  may  at  common  law  impannel  jury  to  inquire,  cxii. 

remedy  by  statute,   cxii ;  in  What  cases  applicable,  id.  ;  where 

sheriff  interested  order  may  be  obtained,  cxiii. 
procedure,  cxiii,  cxiv. 
costs,  cxiv ;  how  right  to  affected  by  bankruptcy  of  execution  debtor, 

cxiv. 
security  for  costs  may  be  obtained  in  cases  of,  49. 
interrogatories  in  cases  of,  331. 
appeal  lies  in,  316. 

INTERPRETATION  CLAUSE  in  C.  L.  P.  A.,  1853,  2. 
in  general  orders,  1854,  ii. 

INTERROGATORIES,  3*7-33*-    See  also  Discovery. 

power. to  deliver,  327  ;  more  extensive  than  in  equity,  id.  ;  allowed 

in  cases  of  personal  tort,  328  ;  general  principles  applicable  to,  id. ; 

must.be  relevant,  id. ;  must  not  relate  to  case  of  opposite  party, 

id. ;  must  not  be  fishing,  id. ;  to  be  signed  by  counsel,  xviii. 
in  ejectment,  328  ;  in  actions  for  negligence,  329  ;  where  tending  to 

criminate,  329 ;  in  action  against  assignees  of  lease,  330  ;  where 

plene  administravit  pleaded,  id. ;  other  instances  of,  330,  331  ;  as 

to  contents  of  documents,  331. 
when  plaintiff  resident  abroad,  331. 

how  leave  to  administer,  obtained,  332  ;  affidavit  in  support  of,  333. 
costs  °t,  336. 

when  may  be  administered,  332. 
how  objection  of  privilege  taken,  330,  334. 
course  to  be  adopted  where  party  does  not  answer,  334  ;  applying 

for  leave  to  examine  orally,  334. 
using  depositions,  335. 

IRREGULARITY.    See  Amendment . 

in  plaint  where  defective  indorsement,  5. 

amending  irregularity  in  plaint,  13. 

in  service,  27. 

when  amendment  unnecessary,  240. 

when  application  to  set  aside  to  be  made,  xlv. 

waiving,  13,  240,  xlv. 

ISSUE  OF  FACT,  trial  of,  cvi. 

ISSUES.    See  Joining  Issue. 
form  of,  1 10. 
settling,   109,  xix ;  where  issue  not  triable  by  jury,  109 ;  where 

mixed  of  law  and  fact,  no. 
draft  of  issues  may  be  furnished  with  notice  of  trial  or  before,  lxviii. 

ISSUES,  costs  of,  where  several,  57. 

JERSEY,  not  "  beyond  seas,"  2,  cxxviii,  et  teq. 

JOINDER  IN  ERROR,  203  ;  form  of,  266, 

JOINDER  OF  CAUSES  OF  ACTION,  52. 

JOINDER  OF  COUNTS,  8;  where  service  is  substituted,  31. 
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JOINING  ISSUE  and  demurring,  55,  57. 

JOINING  ISSUE  and  replying,  ^4. 

JOINT  ACTION,  sendee  of  proceedings  in,  107. 

JOINT  CONTRACTORS,  serving  notice  of  trial  dr  inquiry  on  one  for 
the  other,  112,  103. 
acknowledgment  or  part  payment  by  one.  not  to  prevent  bar  of  sta- 
tutes of  limitations  in  favor  of  other  joint  contractor,  21,  exxx. 

JOINT  DEBTORS,  period  of  limitation  to  run  as  to,  though  some 
beyond  seas,  exxix. 
judgment  recovered  to  be  no  bar  to  proceedings  against  those 
abroad  after  their  return,  exxx. 

JOINT  JUDGMENT,  175,  176. 

JOINT  STOCK  COMPANY,  service  upon,  29. . 
security  for  costs  in  actions  by,  50. 

JOINT  TENANTS  :  action  of  account  by  one  against  the  other,  2. 

JUDGE,  trial  of  question  of  fact  by,  280 ;  may  refer  question  of  account 
on  such  trial,  283. 
jurisdiction  of  judge  in  chamber,  253  ;  appeal  from,  4. 
amendments  by ;  see  Amendment 

JUDGE  OF  ASSIZE,  280. 

JUDGES  may  make  general  rules  and  orders,  249. 
new  forms  to  be  approved  of  by,  253. 

judicial  notice  to  be  taken  of  the  signature  of  judges  of  superior 
courts  at  Westminster,  lxxix,  xxxvi. 

JUDGE'S  REPORT,  315. 

JUDGMENT.    See  Satisfaction. 

marking  judgment  after  verdict  or  inquisition,  144 ;  by  default,  see 
Judgment  by  Default ;  where  year  and  day  have  elapsed  since  last 
proceeding,  xlv,  36 ;  against  infant,  48 ;  for  pleading  several  mat- 
ters without  leave,  57  ;  from  what  time  it  carries  interest,  140  ; 
where  finding  of  jury  incomplete,  142 ;  marking  judgment  on 
good  counts,  142. 

limitation  of  proceedings  upon  ;  see  Limitation  of  Actions. 

entry  of,  on  roll  not  necessary  for  execution,  140. 

interest  upon,  xcvii. 

setting  aside,  27,  102. 

of  non-pros  for  not  filing  plaint,  38  ;  for  not  proceeding  to  trial,  115. 

obtaining  execution  on  English  judgment  and  Scotch  decreet,  cxli. 

JUDGMENT  BY  DEFAULT,  when  final,  99  ;  when  interest  may  be 
included,  101 ;  setting  aside,  102;  where  some  of  the  defendants 
take  defence,  103. 

costs  of,  lxv ;  taxing  costs,  lxvi. 

form  of,  261. 

in  ejectment,  form  of,  268. 
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JUDGMENT  IN  EJECTMENT,  223,  226,  227  ;  and  see  Ejectment. 

JUDGMENT  IN  ERROR,  206-208. 

JUDGMENT  IN  INTERPLEADER  ISSUE,  cxi. 

JUDGMENT  MORTGAGE,  how  proved,  lxxvi;  issuing  execution 
after,  147. 

JUDGMENT  NON  OBSTANTE  VEREDICTO,  192-194. 
costs,  195. 

JUDGMENT  OF  INFERIOR  COURT,  pleading,  66. 

JUDGMENT  ON  BOND  AND  WARRANT  OF  ATTORNEY,  xxii- 
xxv ;  and  see  Bond  for  payment  of  a  penal  sum. 
who  may  give  warrant,  xxiii ;  where  given  subject  to  defeasance,  id. 
revocation  by  death,  xxiii ;  otherwise,  id. 
setting  aside  warrant,  xxiii. 
marking  judgment  upon,  xxii,  xxiv. 
effect  of  bankruptcy  upon,  xxv. 
referring  to  particular  form  of  action,  may  be  acted  on,  15. 

JUDGMENT  for  not  proceeding  to  trial,  115-121.  See  Default  in  going 
to  trial. 

JUDGMENT,  action  on,  171. 

suitable  remedy  where  question  of  identity  arises,  172  ;  or  where 

an  executor  de  son  tort  is  sought  to  be  made  liable,  1 75  ;  where 

some  of  the  judgment  debtors  abroad,  176. 
costs  of  action  on,  175,  cxliv. 

JUDGMENT  RECOVERED,  plea  of,  xi. 

JUDICIAL  NOTICE  to  be  taken  of  signature  of  judges  at  Westminster, 
lxxix. 

JUNIOR  BARRISTER  entitled  to  precedence  on  last  day  of  term,  ii. 

JURAT.    See  Affidavit. 

JURISDICTION  of  a  Judge  in  chamber,  252. 

JURY,  121-131.    See  Special  Jury,  Special  Jury  under  the  old  system, 

View  Jury. 
how  summoned,  122  ;  where  struck  under  the  old  system,  123  ;  by 

whom  to  be  summoned,  id. 
challenges  to  array,  123  ;  to  polls,  id. 
-  in  criminal  cases,  131. 
panel  to  be  made  by  sheriff,  and  annexed  to  abstract,  123. 
talesmen,  130. 
new  trial  where  not  properly  empannelled,  312;  for  misconduct  of 

jury,  313- 

JUSTICE.    See  Magistrate. 

JUSTIFICATION,  defence  of,  82. 

LANDED  ESTATES  COURT,  charging  stock,  &c.  in,  159  ;  and  see 
Charging  Order. 
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LANDLORD.    See  Habere. 

LAW  AGENT,  servioe  will  not  be  substituted  upon,  33. 

LEASE,  suing  on  covenant  in,  8;  production  of,  322,  326. 

LETTERS,  production  of,  323  ;  discovery  as  to,  330. 

LIBEL: 

costs  in  actions  for,  143,  cxlv. 
interrogatories  in,  330. 
production  of  documents  in,  325. 
specifying  defamatory  sense  in  actions  for,  64. 

LIEN,  when  bar  to  relief  under  the  interpleader  act,  cviii. 
for  costs  not  to  be  prejudiced  by  set  off,  xxix. 

LIMITATION  OF  ACTIONS,  15-23. 

provisions  of  act  only  apply  to  actions  and  not  to  writ  of  revivor,  1 7. 

when  time  begins  to  run,  16  ;  in  action  on  bond,  1 7 ;  for  negligence, 
id. ;  promissory  note  payable  on  demand,  id. ;  action  for  costs,  id. 

limitation  of  actions  for  rent,  1 7. 

period  within  which  writ  of  revivor  must  be  issued,  17 ;  where  judg- 
ment entered  on  bond  and  warrant,.  18 ;  where  judgment  revived, 
id. 

of  actions  for  not  accounting,  18,  cxxix. 

action  for  penalties,  18. 

special  periods  of  limitation,  18. 

after  judgment  arrested  or  reversed,  19. 

provision  for  disabilities,  19  ;  where  plaintiff  beyond  seas,  id. ;  where 
one  of  several  co-debtors  beyond  seas,  20. 

extension  of  time  in  actions  by  or  against  executor,  19. 

after  acknowledgment  or  part  payment  on  account  of  speciality,  judg- 
ment, recognizance,  &c,  20  ;  how  acknowledgment  or  payment  to 
be  made,  21. 

after  acknowledgment  or  part  payment  in  respect  of  simple  contract 
debts,  21. 

period  of,  to  run  as  to  joint  debtors,  though  some  are  beyond  seas, 
cxxix. 

endorsement  of  payment  by  creditor  not  to  take  case  out  of  statute, 
22. 

LIQUIDATED  DEMAND.    See  Debt  or  Liquidated  Demand. 

LODGING  MONEY  IN  COURT.    See  Paying  money  into  Court. 

LONG  VACATION,  248. 

where  action  brought  under  the  Summary  Procedure  on  Bills  of  Ex- 
change Act,  cxxxviii. 
filing  summons  and*plaint  and  other  pleadings  during.  See  Vacation, 

LORD  CAMPBELL'S  ACT,  cxv. 
amending  act,  cxxxviii. 

LOST  BILL  OR  NEGOTIABLE  INSTRUMENT,  court  may  restrain 
the  setting  up  the  loss  of,  358. 
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LOT,  verdict  decided  by,  set  aside,  313. 

when  umpire  may  be  selected  by  lot,  293. 

LUNATIC,  appointing  next  friend  and  guardian  to,  46,  47. 
how  he  sues  and  is  sued,  46,  47. 
paying  money  into  court  where  action  brought  by,  47. 

MAGISTRATES,  actions  against,  6  ;  want  of  notice  of  action  must  be 
pleaded,  67. 

MALICIOUS  ARREST,  pleadings  in  actions  for,  81,  83. 

MAN,  ISLE  OF,  not  "  beyond  seas,"  2,  cxxviii,  et  aeq. 

MANDAMUS : 

under  C.  L.  P.  Act,  1856,  342  ;  limits  of  jurisdiction,  id.  ;  specific 

performance  cannot  be  enforced  under,  343 ;  within  what  time 

to  be  applied  for,  344  ;  claim  for,  cannot  be  pleaded  to,  id. 

form  of  summons  and  plaint  in,  343. 

judgment  and  execution,  344. 

form  of  peremptory  writ,  344  ;  effect  of,  345  ;  enforcing,  id. 
prerogative  writ,  342,  345,  346  ;  statute  relating  to,  cxviii. 
bringing  error,  344,  cxxi. 

MARK3MAN,  affidavit  by,  xxxvi. 

MARRIAGE,  not  to  abate  action,  189. 
of  female  defendant  pending  action,  id. 
of  female  plaintiff  or  defendant  in  error,  213. 

MARRIED  WOMAN.    See  Coverture,  plea  of.    Husband  and  Wife. 

service  of  summons  and  plaint  upon,  26. 

execution  against,  101,  189,  190. 

may  maintain  an  action  in  her  own  name  in  respect  of  property  de- 
clared to  be  her  separate  property  under  the  Married  Women's 
Property  Act,  cxlix. 

MARRIED  WOMEN'S  PROPERTY  ACT,  cxlvi.       . 

MASTER.    See  Writ  of  Inquiry.    Inquiry. 
to  examine  affidavits  of  service,  105. 
duty  of,  in  reference  to,  282. 
employing  surveyor,  105. 

MATTER  OF  ACCOUNT,  282. 

MATTER  OF  CALCULATION,  104. 

MEDICAL  MAN,  registration  must  be  proved  in  action  by,  67. 

MEMORANDUM  OF  ERROR  IN  LAW,  200 ;  form  of,  265. 
of  error  in  fact ;  form  of,  266. 

MEMORIALS,  office  copies  of,  to  be  receivable  in  evidence,  lxxvi 

MERCANTILE  LAW  AMENDMENT  ACT,  cxxvi-cxxxi. 

MERCHANT  SHIPPING  ACT,  jurisdiction  under,  359. 

MERCHANTS'  ACCOUNTS,  limitation  of  actions  for,  cxxix. 
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MESNE  PROCESS.    See  Arrest. 

MESNE  PROFITS,  recovering  in  ejectment,  218. 

MISCONDUCT  OF  JURY,  ground  for  new  trial,  313  ;  of  party,  312. 

MISDIRECTION,  new  trial  for,  310. 

MISJOINDER  of  causes  of  action,  when  fatal,  78. 

of  parties  to  action,  when  fatal,  id. ;  generally,  8788  ;  how  taken 

advantage  of,  89. 
of  defendants,  in  actions  of  contract,  88  ;  amending,  before  trial, 

95  ;  at  the  trial,  id. ;  when  allowed,  96  ;  costs  of  defendant  struck 

out,  96 ;  in  actions  of  tort,  88,  93 ;  in  actions  against  carriers, 

140. 
of  plaintiffs,  88 ;  amending  before  trial,  90 ;  at  the  trial,  91  ;  terms 

of  amendment,  90. 
amendment,  appeal  from  judge's  decision  allowing  or  disallowing, 

91. 

MISNOMER,  consequences  of,  7,  90. 
not  to  be  pleaded  in  abatement,  xcviii. 

MISTAKE,  equitable  defence  of,  351. 

MONEY.    See  Paying  money  into  Court. 
seizable  under  execution,  151. 

MONEY  COUNTS : 
.  omission  of  word*  S'  money  payable,"  5a,  77. 

T>  motion  :   s^f^prra/j^^ 

notice  of,  when  to  be  served,  xxxi  ;  what  it  should  contain,  xxxii, 

xxxiii  ;  withdrawing,  id. ;  striking  out,  id. 
renewing,  xxxii. 

NAMES  OF  PARTIES  to  be  stated  in  summons  and  plaint,  6. 

NAMES  OF  PERSONS  should  be  stated  in  pleading,  82  ;  in  averment 
of  special  damage,  id. 

NEGLIGENCE : 

contributory,  defence  of,  81. 
interrogatories  in  actions  for,  329. 
equitable  defence  relying  on,  350. 

NEGOTIABLE  INSTRUMENT.    See  Bill  of  Exchange. 
costs  of  actions  on,  lxix. 
party  may  be  restrained  from  setting  up  loss  of,  358. 

NEW  ASSIGNMENT,  54. 

NEW  PARAGRAPH,  each  cause  of  action  to  be  commenced  in,  6. 

NEW  TRIAL  : 

grounds  to  be  stated  in  rule  niii  for,  310. 

when  granted,  31a 

for  misdirection.  310  ;  non-direction,  311;  for  discharging  jury  from 
finding,  id. ;  improper  admission  or  rejection  of  evidence,  id. ; 
where  no  evidence  to  go  to  jury,  id. ;  informing  jury  what  dama- 
ges carry  costs,  312. 
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NEW  TRIAL— continued. 

for  misconduct  of  party,  312. 

where  improper  jury  impannelled,  312. 

for  misconduct  of  jury,  313. 

when  verdict  against  weight  of  evidence,  313. 

surprise,  313. 

newly  discovered  evidence,  313. 

in  ejectment,  314. 

verdict  or  non-suit  cannot  be  entered  unless  leave  reserved,  314. 

may  be  directed  where  leave  reserved  to  enter  verdict  or  non-suit, 

314. 
practice  as  to  applying,   315  ;  extending  time  for  moving,  315  ; 

certificate  of  counsel,  id.  ;  judges1  report,  id. ;  moving  after  death 

of  party,  id. 
appealing  where  rule  refused,  315. 
costs  of  motion  and  former  trial,  319. 

NEW  TRUSTEES,  suggesting  appointment  of,  17a,  174. 

NEXT  FRIEND  to  infant  or  lunatic,  appointing,  46,  47,  vi 
consequence  of  not  appointing,  47. 
liability  of,  to  costs,  47. 
removing,  47. 

NISI  PRIUS  RECORD.    See  Abstract. 

NOLLE  PROSEQUI : 

costs,  where  entered,  c 

NOMINAL  DEFENDANT  IN  EJECTMENT,  may  be  ordered  to 
give  security  for  costs,  49. 

NOMINAL  PLAINTIFF  may  be  ordered  to  give  security  for  costs, 

49. 
NON-DIRECTION,  when  ground  for  a  new  trial,  311. 

NONJOINDER  of  parties  to  action,  consequences  of  87-88 ;  plea  in 
abatement  for,  87,  89. 

of  defendants  in  action  of  contract,  88  ;  how  objected  to,  87  ;  pro- 
ceedings where  objected  to,  93-94 ;  amending,  94,  96  ;  proceeding 
against  new  defendant  added,  94 ;  in  actions  of  tort,  88. 

of  executor,  88. 

of  plaintiffs  in  action  of  contract,  88  ;  amending  before  trial,  90,  x  ; 
at  the  trial,  91  ;  after  notice,  92  ;  in  action  of  tort,  88. 

amendment  of,  appeal  from  judge's  decision  allowing  or  disallowing, 
91. 

NON-OBSTANTE  VEREDICTO,  motion  for  judgment,  *.  0.  v,  19a. 

NON-PROS,  for  not  filing  summons  and  plaint,  37 ;  for  not  going  to 
trial,  see  Default  in  going  to  Trial ;  in  replevin,  238. 

NON-PROSSING  PLAINTIFF  IN  ERROR,  204. 

NON-SUIT.     See  New  Trial. 

grounds  must  be  stated  in  rule  nisi  to  enter,  310  ;  when  ruled  to  be 
applied  for,  xxi. 
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NON-SUIT— continued. 

should  be  directed  when  no  evidence  to  go  to  jury,  311. 
cannot  be  entered  unless  leave  reserved,  314  ;  new  trial  may  be  di- 
rected where  leave  reserved,  314. 
appeal  where  rule  refused  or  granted,  315. 

"  NOT  LESS,"  iii. 

NOTICE  OF  ACTION,  6 ;  relying  on  want  of,  67. 

NOTICE  OF  INQUIRY,  107. 

NOTICE  OF  MOTION,  what  it  should  state,  86,  xxxiii ;  service  of,  31. 
marking  judgment  after  service  of,  102. 

NOTICE  OF  TRIAL,  1 10-1 1 3.    See  Costs  of  the  Day. 
by  defendant,  122. 

countermand  of,  T12,  113  ;  where  countermand  late,  113. 
demurrer,  after  filing  of,  zx. 
form  of,  111. 
length  of,  in. 
pending  appeal,  it 2. 

service  of,  1 1 1  ;  where  several  defendants,  id. 
short  notice  of,  112. 
waiving  defect  in,  1 1 2. 

NOTICE  OF  TRIAL  in  error,  209. 

NOTICE  to  admit,  i$i-i34> 

form  of  notice,  131,  xiv ;  object  of  notice,  131  ;  what  documents 
within  statute,  132 ;  copies,  id.  ;  effect  of  admission,  id. ;  extent 
of  admission  party  entitled  to,  132  ;  form  of  admission,  133 ;  in- 
advertent admission,  id. ;  when  party  may  refuse  to  admit,  133  ; 
costs  where  witness  called  to  prove  other  matters,  133  ;  proof  of 
admission,  134. 

to  produce,  134,  135. 

when  necessary  to  be  served,  134  ;  on  whom  to  be  served,  id. ;  form 
of  notice,  135  ;  when  to  be  served,  135  ;  proving  document  after 
service  of,  135. 

to  produce  documents,  how  far  a  stay  of  proceedings,  64. 

to  reply,  rejoin,  &cM  46,  109. 

to  show  cause,  xxxiv. 

NOTING  DISHONOURED  BILL,  expenses  of,  may  be  recovered, 
cxxxvi. 

NUISANCE,  injunction  in  actions  for,  347. 

NULLITY  AND  IRREGULARITY,  distinction  between,  240. 

NUL  TIEL  RECORD,  plea  of,  xvii. 

NUNC  PRO  TUNC,  entering  judgment,  181. 

OATH,  power  to  administer,  lxxxiv. 

British  diplomatic  or  consular  agent  may  administer,  lxxxix. 
when  arbitrator  may  administer,  ci 

OFFICE  COPIES  of  memorials  to  be  receivable  in  evidence,  lxxvL 
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OFFICER,  security  for  costs  by,  49. 

OMISSION,  verbal  or  technical,  13. 

ORAL  EXAMINATION  OF  WITNESS  may  be  ordered.  320. 

of  interrogated  party  may  be  ordered  when  answer  insufficient,  334. 

ORDER.    See  Conditional  Order,  Rule. 

how  enforced,  145  ;  when  for  payment  of  costs,  xxxv. 

of  court  of  equity  or  superior  court  to  have  the  effect  of  a  judgment, 

xcvii. 
requisition  for,  to  be  lodged  on  the  day  order  is  obtained,  xxxii. 

OVERCHARGING  CERTIFICATE  of  amount  due,  action  for,  149. 

OVERMARKING  EXECUTION,  action  for,  149. 

OYER,  abolished,  62. 

PANEL  OF  JURORS,  124,  xx. 

PAPER  BOOK&    See  Demurrer  Books. 

PAROL  VARIATION,  equitable  pleading  relying  on,  351,  356. 

PARTICULARS.     See  Further  Particulars. 

of  demands  and  credits  to  be  endorsed  on  summons  and  plaint,  9  ; 

to  be  annexed  to  abstract,  xiv  ;  what  they  should  state,  9  ;  should 

not  contain  traversable  statements,  10 ;  amendment  of,  id.,  44  ; 

where  account  furnished,  1 1. 
in  actions  for  breach  of  a  patent  or  copyright,  10;  in  actions  under 

Lord  Campbell's  Act,  10 ;  cxvii. 
of  set-off,  40. 

PARTICULARITY  IN  PLEADING,  81,  82. 

PARTIES  TO  ACTION.     See  Misjoinder  of  Parties,  Nonjoinder  of 
Parties,  Death  of  Parties. 
character  in  which  they  sue  to  be  stated,  8 ;  to  be  taken  as  admitted 
if  not  traversed,  67. 

PART  PAYMENT,  effect  of,  in  reviving  debt,  20,  21. 
where  made  by  one  of  several  joint  debtors,  22,  cxxz. 

PARTNER : 

substituting  service  upon,  33. 

PARTNERSHIP,  guarantee  to  or  for,  to  cease  after  change  in,  cxxviii. 

PATENT: 

particulars  in  actions  for  infringement  of,  10  ;  interrogatories,  331. 
form  of  count  for  infringement  of,  273. 

PAUPER  will  be  compelled  to  give  security  for  costs  where  he  sues  as 
nominal  plaintiff,  49. 
rules  in  reference  to  suing  in  forma  pauperis,  xlv. 

PAYING  MONEY  INTO  COURT,  in  what  actions  allowed,  71-73  ; 
cannot  be  pleaded  with  other  defences,  72  ;  where  pleaded  to  a  por- 
tion of  demand,  72  ;  effects  of,  by  way  of  admission,  72  ;  evidence 
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PAYING  MONEY  INTO  COURT.— continued. 

upon  issue  as  to  sufficiency,  72  ;  may  confess  without  bringing  in, 
73 ;  in  assault  and  battery,  73 ;  in  libel,  73  ;  ruling  plaintiff 
after,  1 19  ;  in  actions  under  Lord  Campbell's  Act,  cxxxix  ;  in 
1  actions  upon  bonds,  72. 

drawing  money  lodged,  73  ;  where  taken  in  full  satisfaction,  74  : 
costs,  etc.  where  not  taken  in  full,  74,  75  ;  costs  where  plaintiff 
afterwards  makes  default  in  going  to  trial,  1 19;  plaintiff's  right  to 
costs  when  taken  in  full,  74 ;  amount  of  costs,  lxv. 

where  action  brought  by  lunatic,  47,  74. 

PAYMENT.    See  Paying  money  into  Court,  Particulars. 

must  be  pleaded,  71  ;  advantage  of  giving  credit  in  particulars  for 

payment,  10. 
after  action,  69. 

PAYMENT,  plea  of,  to  writ  of  revivor,  176,  177  ;  cannot  be  pleaded  to 
scire  facias  on  recognizance,  177. 

PEERS  not  compellable  to  give  security  for  costs,  49. 

PENALTY,  limitation  of  actions  for,  18. 
security  for  costs  in  actions  for,  49. 

PENDING  ACTION,  stay  of  proceedings  in  case  of,  214. 

PENSION  cannot  be  charged,  153  ;  or  attached,  338. 

PEREMPTORY  order  for  payment  of  costs  for  default  in  going  to 
trial,  115,  1*9- 
writ  of  mandamus,  issuing  of,  after  judgment  in  action  of  mandamus, 
344  J  form  of,  344  ;  effect  of,  345. 

PERJURY : 

person  making  false  affirmation  or  declaration  in  lieu  of  dath,  to  be 

subject  to  same  punishment  as  for,  301,  xciii. 
persons  giving  false  evidence  upon  examination  or  on  any  affidavit 

in  proceedings  under  C.  L.  P.  Act,  1856,  to  be  liable  to  penalties 

for,  359- 
in  affidavit  before  consul,  35. 
in  examination,  etc.  under  3  and  4  Vict.,  ch.  105,  civ. 

PERSON,  provisions  where  party  sues  in,  3. 

indorsement  on  writ  or  defence,  where  party  sues  or  defends  in  per- 
son, ii,39- 
PERSONAL  ACTION,  4. 
PERSONAL  ACTIONS,  abolition  of  forms  of,  3. 
PHOTOGRAPHS  OF  DOCUMENTS,  when  allowed  to  be  taken,  325. 
PLAINTIFF  CHANGING  HIS  OWN  VENUE,  61. 
PLEA  IN  ABATEMENT.     See  Abatement,  Plea  in. 
PLEA  PUIS  DARREIN  CONTINUANCE,  70,  71. 
PLEAD,  rule  to,  not  necessary,  41. 
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PLEADING.    See  Summons  and  Plaint,  Appearance  and  Defence,  IU~ 
plication,  Demurrer,  Equitable  Pleadings. 
how  entitled  and  dated,  214. 

copies  of,  together  with  notice  of  filing,  to  be  served,  42,  46. 
after  defence  no  pleading  without  leave,  45. 

after  summons  and  plaint,  to  be  signed  by  counsel,  ix. 

particulars  no  part  of  pleading,  10. 

cause  of  action  need  not  be  stated  in  particular  form,  3  ;  should  be 
stated  truly  and  succinctly,  8  ;  each  cause  of  action  in  separate 
paragraph,  6. 

defence  and  subsequent  pleadings  to  state  facts  in  ordinary  language 
and  concisely,  53. 

equitable  pleadings.    See  Equitable  Pleadings. 

forms  of,  271. 

facts  not  traversed  admitted,  67. 

false,  frivolous,  sham,  or  for  delay,  or  embarrassing,  may  be  set 
aside,  80,  86. 

general  issue  abolished,  67,  68. 

new  assignment,  46. 

not  to  be  filed  during  long  vacation,  248,  41  ;  except  where  action 
brought  under  Summary  Procedure  en  Bills  of  Exchange  Act, 
exxxvii. 

setting  out  deeds  and  documents  in  pleading.  63. 

time  for  pleading,  38,  41  ;  where  proceedings  stayed,  41 ;  and  see 
Appearance  and  Defence. 

performance  of  conditions  precedent,  how  averred,  65. 

pleading  and  demurring,  57. 

replying  and  demurring,  57. 

pleading  several  matters,  54. 

pleading  process,  etc.  of  inferior  court,  66. 

pleading  m  libel  and  slander,  64. 

pleading  matter  arising  after  commencement  of  action,  69 ;  matter 
arising  after  last  pleading,  69. 

pleading  payment,  71  ;  payment  into  court,  71. 

how  construed  upon  demurrer,  77  ;  if  good  in  substance  sufficient,  76. 

departure  or  misjoinder  fatal,  78. 

setting  aside  embarrassing  pleadings,  8a 

motion  to  set  aside,  86  ;  what  notice  should  state,  id. ;  when  appli- 
cation to  be  made,  86,  87  ;  costs,  87. 

setting  aside  sham  defence,  86  ;  defence  pleaded  against  good  faith, 
86. 
PLEA  TO  ASSIGNMENT  OF  ERROR,  203. 
PLEADING  AND  DEMURRING  TOGETHER,  57. 
PLENE  A  DM1NJSTRA  VIT,  may  be  pleaded  with  other  defences  with- 
out leave,  56 ;  marking  judgment  after  plea  of ,  xii ;  nature  of  judg- 
ment, 1 79  ;  interrogatories  as  to  defence  of,  330  ;  particulars  of,  44. 
POINTS  FOR  ARGUMENT,  where  demurrer  filed,  xiii. 

POLICY  of  ASSURANCE : 

actions  on,  substituting  service  in,  31  ;  particulars  in,  44  ;  production 
of  proposal  enforced,  324  ;  equitable  pleadings  in  action  on,  351, 
352 ;  may  be  effected  by  husband  or  wife  for  benefit  of  wife  and 
family,  cxlix. 
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POSSESSION  OF  LAND,  delivery  of,  pursuant  to  award,  294. 

POSTEA,  amendment  of,  244. 

POSTPONING  TRIAL,  120,  300. 

POUNDAGE  OF  SHERIFF,  149,  151. 

right  to,  149,  150 ;  in  what  cases,  150  ;  on  what  amount,  150 ;  may 
sue  plaintiff  for,  id, 

POVERTY  OF  PLAINTIFF,  when  grounds  for  applying  for  security 
for  costs,  49. 
not  sufficient  excuse  for  not  going  to  trial,  120 ;  unless  where  tem- 
porary, id, 

PRAYER  FOR  JUDGMENT,  where  action  for  debt  or  liquidated  de- 
mand, should  state  amount  truly,  9  ;  in  replevin,  9  ;  where  entire 
breach  shown*  should  not  claim  damages  for  partial  breach  only,  9. 
amendment  of,  9. 

PRINCIPAL  AND  SURETY,  equitable  defences  in  cases  of,  352. 
surety  entitled  to  assignment  of  securities,  cxxviii. 

PRIORITY  OF  EXECUTIONS,  147. 

PRISON  OF  THE  COURT,  prisoner  in,  may  be  detained  by  side  bar 
order,  161. 

PRISONER : 

discharge  of,  from  execution,  161. 

proceedings  to  charge  in  execution,  161. 

service  of  writ  on,  26. 

bringing  up,  to  give  evidence  before  arbitrator,  civ. 

PRIVATE  ACT  OF  PARLIAMENT,  how  proved,  lxxix. 

PRIVILEGE,  how  objection  of,  taken  when  party  is  interrogated,  330, 

334- 
PRIVILEGED,  what  documents  are,  326. 

PROCEED,  rule  to,  where  no  proceeding  for  year  and  day,  xliv,  36 ; 
where  none  for  two  years,  xliv,  36. 

PROCEEDINGS  in  formd  pauperis,  xlv. 

PROCESS  OF  INFERIOR  COURT,  pleading;  66. 

PROCHEIN  AMY: 
appointment  of,  146. 
liability  of  to  costs,  47. 
special  admission  of,  vi. 

PRODUCTION  OF  DOCUMENTS,  &c.  63,  3**327 ;  and  see  Discovery, 
Inspection, 
enforcing  production  of  documents  in  possession  of  third  person,  134, 
324,  ciii. 

PROFERT,  62. 

PROHIBITION,  motion  for,  ii ;  statute  regulating  proceedings  in,  cxviii. 
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PROLIXITY  IN  PLEADING,  84. 
PROMISSORY  NOTE.    See  Bill  of  Eaxhcmge. 

when  payable  on  demand,  time  begins  to  run  at  once,  17. 

production  of,  enforced,  32  a. 

PROOF.    See  Evidence. 

PROPERTY,  inspection  of  real  or  personal,  by  the  jury  or  on  behalf 
of  the  party,  44. 

PROSECUTING  process  server,  27. 

PROVISO,  trial  by,  121,  122, 

PUBLIC  COMPANY,  service  upon,  29 ;  where  company  dissolved,  29  ; 
interrogating  officer  of,  322  ;  residence  of,  for  purpose  of  costs,  362  ; 
for  other  purposes,  8. 

PUBLIC  DOCUMENT,  production  of,  326. 

PUBLIC  OFFICER,  action  by,  8  ;  entering  suggestion  after  death  of, 
183. 

PUBLIC  RECORD  not  to  be  produced  without  special  order,  xviii. 

PUIS  DARREIN  CONTINUANCE.    See  Plea  p.  d.  c. 

PUTTING  OFF  TRIAL,  120,  300. 

QUANDO  ACCEDERINT,  judgment  of,  179. 

QUA  RE  I  MP  EDIT,  369. 

QUASHING  PROCEEDINGS  IN  ERROR,  207. 

QUESTION  OF  FACT,  trial  of,  by  court  or  judge,  280. 
trial  of,  by  jury,  cvL 

QUI  TAM  action,  limitation  of,  18. 
security  for  costs  in,  49. 

RAILWAY  COMPANY : 

scire  facias  against  shareholder  in,  1 78. 

service  of  summons  and  plaint  upon,  29. 

production  of  documents  in  actions  against,  325,  326. 

residence  of,  for  purposes  of  costs,  362  ;  for  other  pui poses,  7. 

REAL  ACTIONS,  act  to  abolish,  368. 
how  action  in  nature  of,  brought,  369. 

REAL  PROPERTY : 

inspection  of,  by  jury  or  parties,  44. 

RECEIVER,  service  will  not  be  substituted  upon,  $3' 

RECOGNIZANCE  of  bail  in  error,  201. 
where  security  for  costs  is  ordered,  xiii. 
scire  facias  on,  178  j  payment  bad  plea  to,  177. 

RECORD.    See  Abstract  for  Nisi  Prius. 

how  production  of  public  record  enforced,  xviii. 
inspecting  the  record  where  nul  tiel  record  pleaded,  xviii. 
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RECORD— continued. 

entry  of,  suggestions  upon,  182,  xxxix. 

separate  records  may  be  ordered  where  joinder  of  different  causes  of 
action,  52. 

RECORD ARI  FACIAS,  writ  of,  xlvii,  cxxiii. 

REFERENCE  to  arbitration.    See  Arbitration. 

to  the  master,  to  ascertain  damages,  104,  xL ;  of  matters  of  account 

281. 
of  matters  of  account  to  the  chairman,  281  ;  and  see  Remitting  Came. 

REGISTERED  RESIDENCE  OF  ATTORNEY  to  be  endorsed  on 
summons  and  plaint,  1 1 ;  on  defence,  39  ;  how  registry  kept, 
xxviii ;  service  or  delivery  at,  of  notices,  &c.  id. 

REGISTRATION,  proving  where  action  brought  by  medical  man,  67. 

REGISTRATION  OF  JUDGMENTS,  costs  of,  xxvi. 
does  not  operate  to  revive  judgment,  18. 

REJOINDER: 

not  to  be  pled  without  leave,  45. 
cannot  be  filed  with  demurrer,  57. 
equitable  rejoinders,  355. 

RELEASE,  defence  of,  may  be  pleaded  with  others  without  leave,  56. 

form  of  defence  of,  274,  8 1. 

plea  of,  to  writ  of  revivor,  1 76. 

equitable  replication  that  release  was  fraudulent,  356  ;  that  it  in- 
cluded claim  sued  on,  through  mistake,  35 1. 

judgment  cannot  be  marked  on  warrant  of  attorney,  containing  re- 
lease of  errors  without  assigning  breaches,  168. 

RELIEF  AGAINST  ADVERSE  CLAIMS.    See  Interpleader. 

where  several  claims  made  against  owner  of  ship,  359. 
REMANET: 

in  what  cases  notice  of  trial  necessary,  1 10. 

when  plaintiff  may  be  ruled  after  cause  made  a  remanet,  116. 

REMITTING  CAUSE  TO  CIVIL  BILL  COURT,  370,  tt  seq. 

action  of  contract,  370  ;  where  unliquidated  damages  claimed,  id.  ; 
joinder  of  causes  of  action,  id. ;  within  what  time  application  to 
be  made,  371  ;  claim  must  be  bond  fide  contested,  id. ;  to  what 
court  cause  will  be  remitted,  id. ;  "  sufficient  notice  "  to  plaintiff, 
id.  ;  what  good  cause  against  remitting,  371 ;  power  of  chairman, 
to  amend,  372  ;  how  costs  to  be  taxed,  id. 
action  of  tort,  372 ;  affidavit  in  support  of  motion,  373  ;  "  visible 
means  "  of  paying  costs,  id. ;  how  security  to  be  given,  id. ;  when 
cause  fit  to  be  prosecuted  in  superior  court,  373 ;  what  court  cause 
to  be  remitted  to,  374 ;  jurisdiction  of  chairman,  id. 

REMITTING  CASE  TO  ARBITRATOR,  284  ;  and  see  Award. 

REMOVAL  OF  PRISONERS,  xxxviii. 

REMOVAL  OF  REPLEVIN,  xlvii,  cxxiii. 
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REMOVAL  OF  SUITS, 

RENDER  OF  PRINCIPAL  IN  ACTION  AGAINST  BAIL,  viii. 

RENEWAL  : 

of  execution,  162  ;  evidence  of,  164. 

of  habere,  163. 

of  summons  and  plaint,  23  ;  evidence  of,  24. 

RENT.    See  Ejectment 

limitation  of  action  for,  1 7. 
pleading  reduction  of,  354,  81. 
may  be  attached,  338. 

REPEAL  OF  FORMER  ACTS  BY  C.  L.  P.  A.,  1853,  2  ;  extent  of, 
id. 

REPLEADER,  193. 

court  of  error  may  award  process  of,  208. 

REPLEVIN,  233-239. 

action  to  be  commenced  by  writ  of  summons  and  plaint,  233  ;  when 
it  lies,  234 ;  in  cases  other  than  for  an  illegal  distress,  id. ;  in  cases 
of  bailment,  234. 

against  whom  it  lies,  234. 

procedure  in,  235  ;  form  of  summons  and  plaint,  235  ;  prayer  for 
judgment,  9,  235 ;  within  what  time  summons  and  plaint  to  be 
filed,  235, 366  ;  defence,  235  ;  application  for  leave  to  file  several 
replications,  need  not  be  on  notice,  46. 

how  summons  and  plaint  to  be  served,  233. 

suing  out  writ  of  replevin,  236  ;  form  of,  270. 

plaintiff  to  proceed  to  trial  within  one  term,  366. 

removal  of  replevin  from  inferior  Court,  xlvii,  exxiii  ;  form  of  writ 
for  that  purpose,  lxiv. 

replevin  bond,  236  ;  how  forfeited,  id.  ;  value  of  property  to  be  as- 
certained by  sheriff  or  replevinger,  237  ;  assignment  of  bond,  id. 

non-prossing  plaintiff  in,  238. 

form  of  judgment  where  plaintiff  succeeds,  238 ;  damages,  239 ;  where 
defendant  succeeds,  238  ;  ascertainment  of  rent,  306. 

REPLICATION,  not  to  be  filed  without  leave  except  to  defence  of  set 
off,  45 ;  when  allowed,  45  ;  how  leave  obtained,  45  ;  in  replevin, 
46  ;  when  refused,  id. ;  how  pleaded,  46. 

form  of,  45,  53,  54 ;  must  not  be  double,  id. 

serving  notice  of  trial  after,  46. 

equitable  replication,  355. 

REPLY.    See  Right  to  reply. 

REPLYING  AND  DEMURRING,  55,  57 ;  if  without  leave,  judgment 
may  be  marked,  xt 

REPLYING  AND  JOINING  ISSUE,  54. 

REPORTS,  production  of,  325,  326. 

REPRESENTATION,  equitable  defence  relying  on,  352. 
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BEQUEST,  omission  to  aver,  52. 

RESCUE  OF  GOODS  seized  under  fi.  fa.,  147. 

RESEALING  WRIT,  6. 

RESIDENCE  : 

of  attorney  ;  see  Registered  Residence. 

of  parties,  to  be  mentioned  in  summons  and  plaint,  6. 

what  is,  7  ;  in  cases  of  nonjoinder,  94. 

misdescription  as  to,  how  and  when  to  be  corrected,  7,  8. 

where  party  sues  or  defends  in  person,  1 1 ,  39. 

for  purposes  of  costs,  362. 

RESPITING  EXECUTION,  148. 

RESTITUTION  AFTER  ERROR,  206,  209;  after  appeal,  318. 

RETRAXIT,  cannot  be  filed  without  leave,  45. 

RETURN,  of  goods  in  replevin,  238. 
execution  for  return  of  chattel,  346. 
of  writs  of  execution,  how  enforced,  xxx ;  to  Be  returned  immediately 

after  execution,  xxxi. 
to  writ  of  mandamus  may  be  objected  to  by  demurrer,  cxx ;  writ 

may  be.  made  returnable  forthwith,  346. 
to  statutory  writ,  345. 

REVIVING  JUDGMENT,  170-180 ;  and  see  Suggestion  to  Revive 
Writ  of  Revivor ;  when  necessary  previous  to  issuing  execution, 
1 70 ;  execution  issued  after  change  of  parties,  irregular  unless 
judgment  revived,  id. ;  proceedings  to  revive,  171. 

REVOCATION  OF  ARBITRATOR'S  AUTHORITY,  289,  297,  ci., 

RIGHT  TO  BEGIN  where  cross  demurrers,  76  ;  at  the  trial,  298-300. 

RIGHT  TO  REPLY,  298,  300. 

ROLL,  not  necessary  to  enter  proceedings  on,  before  issuing  execution 
140. 
entering  proceedings  on,  in  case  error  is  brought,  141. 

ROTATION  OF  WRITS,  12. 

RULES,  what  they  should  state,  xxxiii.   See  Conditional  Order,  Order. 
requisition  for,  xxxii. 
service  of,  xxxi. 

RULES  OF  COURT,  when  enforceable  by  execution,  145  ;  when  by 
attachment,  id. ;  to  issue  and  run  in  vacation  as  well  as  term 
time,  215. 

RULE  OF  COURT,  making  submission  to  arbitration,  295,  xxxv. 
RULE  TO  COMPUTE  abolished,  99. 

to  plead  not  necessary,  41. 

to  proceed  compromise  off,  xliii ;  where  no  proceeding  for  year  and 
day,  xliv ;  for  two  years,  xliv. 
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RULING  PLAINTIFF  to  file  plaint,  37  ;  to  proceed  to  trial ;   See 
Default  in  going  to  Trial. 

RULING  SHERIFF  to  return  writ,  xxx. 

SAILOR,  when  not  compellable,  to  give  security  for  coats,  49.  ^_y 

SATISFACTION  OF  JUDGMENT  :  .^^->    #    x  \    \   \jj  V~k 

by  the  party,  164  ;  satisfaction  piece  must  be  executed  by  judgment 
creditor,  or  his  legal  representative,  164  ;  execution  of  satisfaction 
piece  how  proved,  id. ;  form  of  satisfaction  piece,  263. 

court  may  order  satisfaction  to  be  entered,  165  ;  in  what  cases,  165  ; 
where  execution  issued  for  damages  before  costs  taxed,  id. 

setting  aside  satisfaction,  166. 

entering  satisfaction  on  warrant  of  attorney,  xcvii. 

SCHEDULE  OF  ACTS  REPEALED  BY  C  L.  P.  A.,  1853,  256. 
of  forms  of  proceedings,  2*59. 
of  forms  of  pleading,  271. 
of  law  fund  duties,  275. 

of  costs  of  proceedings  under  C.  L.  P.  A.,  1853,  275. 
of  costs,  1. 
of  forms  of  execution,  lix. 

SCIRE  FA  CIAS.    See  Writ  of  Revivor. 
how  proceeded  on,  178. 
how  directed,  1 78. 
against  bail,  178  ;  against  shareholder,  id.  ;  against  husband  and 

wife,  id. ;  for  restitution,  179 ;  upon  judgment  of  assets,  qwmdo 

accederirUj  id. 

SCIRE  FACIAS  AD  AUD1ENDUM  ERRORE&  199. 

SCOTCH  DECREET,  obtaining  execution  upon,  cxli. 

SEAMAN,  when  not  liable  to  give  security  for  costs,  49. 

SECOND  ACTION  IN  EJECTMENT,  compelling  plaintiff  in,  to  give 
security  for  costs,  361. 

SECURITIES  FOR  MONEY,  seizable  under  execution,  151. 

SECURITY  FOR  COSTS : 

where  plaintiff  resident  out  of  jurisdiction,  48  ;  there  must  be  a  de- 
fence upon  the  merits,  49,  51 ;  partial  defence  sufficient,  id. ;  in 
what  proceedings  may  be  obtained,  id. 

need  not  be  given  in  any  proceeding  taken  on  a  certificate  of  an  Eng- 
lish judgment  or  Scotch  decreet  registered  in  a  superior  court, 
cxliii. 

where  plaintiff  resident  within  the  jurisdiction,  49 ;  not  ordered  be- 
cause plaintiff  a  pauper,  id.  ;  unless  he  be  a  nominal  plaintiff,  id. ; 
in  qui  tarn  actions,  xd. ;  limited  company,  5a 

by  plaintiff  bringing  second  action  of  ejectment,  361. 

fcy  defendant  in  ejectment,  49  ;  general  order  in  reference  to,  lxxi. 

by  plaintiff  in  error,  202. 

application  for,  how  and  when  to  be  made,  50,  51  ;  affidavit  of 

V 
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SECURITY  FOR  COSTS— continued. 

•  merits,  5 1  ;  preliminary  notice,  50,  xiii ;  notice  of  motion,  id. ; 
applying  for  further  security,  51 . 

notice  of  security  proposed,  vi. 

order  for,  operation  of,  51  ;  how  complied  with,  xiii ;  discharging, 
51  ;  plaintiff  cannot  be  non-prossed  pending,  51  ;  time  for  plead- 
ing after,  xiii. 

drawing  money  lodged  in  lieu  of,  367. 

giving  security  for  costs  under  C.  L.  P.  Act.  1870,  373. 

SEDUCTION,  costs  of  action  for,  254,  362. 
pleading  several  defences  in  actions  for,  243. 

SEPARATE  TRIALS  of  distinct  causes  of  action  may  be  directed,  52. 

SEQUESTRATION,  159-160. 

SERVICE  : 

of  writ  of  summons  and  plaint,  25-34;  and  see  Service,  Substitution  of, 
may  be  served  in  any  county,  25 ;  how  service  effected,  25  ;  indorse- 
ment of  service,  25 ;  cannot  be  dispensed  with,  25  ;  amending, 
26. 
how  personal  service  effected,  26;  how  service  effected  on  husband 

and  wife,  26  ;  on  prisoner,  26. 
service  on  corporation,  28  ;  where  out  of  jurisdiction,  29  ;  on  rail- 
way companies,  29  ;  on  joint  stock  company,  29  ;  where  dissol- 
ved, 29  ;  on  poor  law  guardians,  29. 
how  service  effected  in  replevin,  233 ;  in  ejectment,  219,  et  seq., 
xlvi,  lxix  ;  indorsement  of  service  incases  of,  25  ;  service  on  wife, 
child,  &c.  of  defendant,  26,  28. 
service  must  be  substituted  where  defendant  out  of  jurisdiction, 

25  ;  or  cannot  be  served  as  prescribed,  id. 
how  undertaking  to  appear  enforced,  27. 
irregularity  in  service,  27. 
setting  aside  judgment  where  service  defective,  27  ;  prosecuting 

the  process  server  in  cases  of,  27. 
affidavit  of  service,  34,  vi ;  to  be  examined  by  master,   105  ;  in 
ejectment,  xlvi,  lxix. 
of  copies  of  pleadings  and  notice  of  filing,  42,  46. 
of  notice  of  filing  of  summons  and  plaint.  36,  37. 
of  notice  of  trial,  11 1  ;  of  notice  of  inquiry,  107. 
of  writ  of  revivor,  174,  175. 
of  charging  order,  155,  156,  157. 
of  garnishee  order,  339. 

of  notices  and  rules  to  be  made  before  nine  at  night,  xxxi. 
of  notices,  rules,  pleadings,  and  documents  at  registered  residence  of 

attorney,  xxviii. 
of  conditional  order,  xxxiii. 
of  copies  of  affidavits,  xxxii,  exxv. 
of  notices  where  party  sues  or  defends  in  person,  1 1,  39. 

SERVICE,  SUBSTITUTION  OF 
of  summons  and  plaint,  29-34. 

'3 
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SERVICE,  SUBSTITUTION  OF— continued. 

where  defendant  within  the  jurisdiction,  30;  what  must  appestr,  30 ; 
that  due  and  proper  means  have  been  employed  to  serve  defend- 
ant otherwise,  32. 
where  defendant  out  of  jurisdiction,  30 ;  where  cause  of  action  con- 
sidered as  arising,  30 ;  where  several  counts  joined,  3 1. 
on  whom  service  wUl  be  substituted,  32. 
how  substituted  service  to  be  effected,  33. 
showing  cause  against  order,  33. 
time  for  pleading  after  order,  33. 
of  notice  of  filing  of  summons  and  plaint,  37. 
of  notice  of  inquiry,  107. 
of  charging  order,  156. 
of  writ  of  revivor,  175. 

SET  OFF : 

defence  of,  39  ;  in  actions  by  or  against  executors,  40. 
may  be  pleaded  with  other  defences  without  leave,  56 ;  form  of  de- 
fence, 274. 
equitable  defence  of,  353. 

when  credit  given  in  respect  of,  need  not  be  pleaded,  10,  xL 
particulars  of,  to  be  indorsed,  40 ;  to  be  annexed  to  the  abstract  for 

nisi  priut,  xiv. 
of  costs  and  damages,  xxix. 

SETTING  ASIDE  AWARD,  285.    See  Award. 
execution.    See  Execution. 
judgment.    See  Judgment. 
proceedings.    See  Irregularity. 
service  of  summons  and  plaint,  27. 

SETTING  DOWN: 

demurrers  for  argument,  xii. 

cause  for  argument  where  error  brought,  xlvii. 

SETTING  OUT  DOCUMENTS  relied  on  in  pleading,  62-63. 

SEVERAL  COUNTS,  8  ;  where  service  is  substituted,  31. 

SEVERAL  DEFENCES,  54;  obtaining  leave  to  plead,  55 ;  consequence 
of  pleading  without  leave,  56 ;  what  may  be  pleaded  without 
leave,  id. 

SEVERAL  DEFENDANTS,  103,  105,  107. 

SEVERAL  EXECUTIONS  may  be  issued  together,  xxvi,  146. 

SEVERAL  ISSUES,  costs  of,  57. 

SEVERAL  MATTERS,  pleading,  54  ;  without  leave,  xi. 

SEVERANCE,  summons  and,  205. 

SHAM  ACTIONS.    See  Remitting  Cause. 

SHAM  DEFENCE,  setting  aside,  86. 

SHARES,  charging  debtors  interest  in,  152.    See  Charging  Order. 
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SHAREHOLDER,  scire  facias  against,  178. 

SHERIFF.    See  Interpleader,  Execution,  Writ  of  Inquiry. 
poundage  of,  149- 151. 
right  to  expenses,  150. 
remedy  in  cases  of  extortion  by,  151. 

compelling  sheriff  to  return  writ  or  bring  in  body  or  money,  xxx. 
may  discharge  debtor  out  of  execution  by  authority  of  attorney,  162  ; 

or  on  payment  or  tender,  161. 
challenge  to  jury  for  partiality  of  sheriff,  123. 
who  to  summon  jury  when  sheriff  disqualified,  123. 
to  make  and  keep  panel  of  jurors  seven  days  before  commission  day, 

xx. 
to  make  deputies  to  be  resident  in  Dublin,  xcix. 
substituting  service  upon  sub-sheriff  in  action  against,  33. 

SHORT  NOTICE  OF  TRIAL,  110,  112  ;  obtaining  special  jury  in  case 
of,  128  ;  countermanding,  112. 

SHOWERS  ON  A  VIEW,  129,  130. 

SHOWING  CAUSE  AGAINST  CONDITIONAL  ORDER,  xxxiv  * 

SIDE-BAR  RULE,  when  consent  to  be  made  rule  of  court  by,  xxxv. 

SIGNATURE,   admitting  documents  in  evidence   without  proof  of, 

1-rariii,  XC. 

proof  of  signature  of  officer  to  rule  or  order,  or  attested  copy  thereof 

not  necessary,  xviii. 
of  counsel,  necessary  to  pleadings  after  the  summons  and  plaint,  ix;  to 

suggestions,  xxxix. 

SITTINGS,  court  may  appoint,  361. 

SLANDER.    SeeZite. 
costs  in  actions  of,  142. 
interrogatories  in,  330. 
particulars  in  actions  for,  43. 
specifying  defamatory  sense  in  actions  for,  64. 

SON  ASSA  ULT  DEMESNE,  defence  of,  52,  274. 

SPECIAL    CASE,   96-99 ;    proceedings  on,  xxi ;  how  set  down  for 
argument,  xxi,  xl ;  error  on,  99  ;  when  stated  on  an  award,  309. 

SPECIAL  DAMAGE,  averring,  82. 

SPECIAL  JURY,  how  summoned,  125  ;  challenges  to,  id* 

costs  of,  when  allowed,  126 ;  certifying  for,  id. ;  in  cases  of  non- 
suit, c. 
mode  of  obtaining,  128,  129 ;  where  cause  tried  twice,  128. 
remedy  for  delay  in  case  of  notice  of,  128. 

SPECIAL  JURY  UNDER  THE  OLD  SYSTEM,  how  summoned,  1 27. 
how  struck,  127. 
when  granted,  127. 

SPECIAL  TRAVERSE  ABOLISHED,  59. 
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SPECIAL  VERDICT,  proceedings  on,  xxi. 

SPECIFIC  DELIVERY  of  goods  may  be  enforced,  346,  cxxvii. 

SPECIFIC  OPERATION  OF  INJUNCTIONS,  Ac.,  213. 

SPECIFIC  PERFORMANCE  OF  CONTRACT,  cannot  be  enforced 
by  court  of  law,  343. 

SPEEDY  EXECUTION.    See  Immediate  Execution. 

STAKEHOLDER.    See  Interpleader. 

STAMP: 

no  new  trial  for  ruling  as  to  sufficiency  of,  309. 
provisions  as  to  documents  not  properly  stamped,  308. 
stamping  at  trial,  308. 

STANDING  BY,  equitable  defence  relying  on,  352. 

STATE  PAPERS,  privileged  from  inspection,  326. 

STATUTES.    See  the  Table  of  Contents. 
•     of  limitations.    See  Limitation  of  Actions. 
repealed,  256. 

STATUTE,  plea  of  general  issue  by,  67. 

STAY  OF  EXECUTION,  where  judgment  entered  up  with,  177. 

STAY  OF  PROCEEDINGS : 

order  for  further  particulars  operates  as,  44  ;  where  notice  to  produce 

is  served,  64;  where  notice  for  security  for  costs  is  served,  51,  xiii  ; 

where  notice  of  motion  served,  102  ;  pending  appeal,  112  ;  where 

rule  for  costs  of  the  day  is  entered,  1 14. 
where  interrogatories  admins tered,  333. 
time  during  which  proceedings  stayed  does  not  count  in  time  for 

pleading,  41 ;  as  to  excluding  it  from  time  during  which  plaint  is 

to  be  filed,  37. 
where  proceedings  stayed  plaintiff  cannot  be  ruled,  117. 
where  agreement  to  refer,  287,  290. 
where  action  commenced,  sued  or  prosecuted  contrary  to  injunction, 

&c,  213. 
where  other  proceedings  pending,  214. 
staying  second  ejectment  till  costs  of  first  paid,  361. 

STET  PROCESSUS  may  be  directed  to  be  entered  in  certain  cases  where 
plaintiff  makes  default  in  going  to  trial,  118,  192. 

STOCK  SHARES,  &c.    See  Charging  Order. 

SUBMISSION  TO  ARBITRATION.    See  Arbitration. 

SUBP(ENA  AD  TESTIFICANDUM,  may  contain  any  number  of 
witnesses,  xviii. 

SUBSTITUTION  OF  SERVICE.    See  Service,  Substitution  of. 

SUGGESTING  OMITTED  FACT  where  motion  in  arrest  of  judgment 
or  for  judgment,  n.  0.  v.,  193. 
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SUGGESTIONS,  xxxix. ;  when  traversable,  id. 

of  breaches.     See  Bond  for  payment  of  penal  mm. 

form  of,  264. 
of  error,  200. 

of  joinder  in  error,  203  ;  form  of,  266. 
to  continue  action.    See  Death  of  Parties. 
to  revive  judgment,  1 7 1-1 73 ;  application  for,  may  be  made  ex  parte, 

172 ;  not  traversable,  173;  conditional  order  only  granted,  id.  ; 

when  suggestion  allowed,  173  ;  appointment  of  new  trustees,  174. 
form  of,  204. 

SUING  IN  PERSON,  3,  11. 

SUMMARY  OF  PLEADINGS,  141. 

SUMMONS  AND  PLAINT.    See  Amendment,  Pleading. 

form  of,  8, 259  ;  names,  places  of  residence,  and  description  of  parties, 

to  be  mentioned,  6 ;  character  in  which  parties  sue,  8  ;  each  cause 

of  action  to  be  commenced  in  a  separate  paragraph,  6 :  venue  to  be 

stated,  8. 
prayer  for  judgment,  8 ;  where  action  for  liquidated  sum,  should  state 

the  amount  truly,  9  ;  form  of,  in  replevin,  id. 
indorsements  upon  plaint,  5  ;  particulars  of  demand,  9  ;  name  and 

abode  of  attorney,  1 1  ;  when  plaintiff  sues  in  person,  must  state 

place  for  service  of  proceedings,  1  f  ;  indorsements  when  action  for 

breach  of  patent,  or  copyright,  or  under  Lord  Campbell's  Act,  10. 
engrossment  of,  ix. 
need  not  be  signed  by  counsel,  ix. 

sealing,  5  ;  when  sealed  cannot  be  altered  without  leave,  6. 
time  for  filing,  35,  ^7 ;  not  to  be  filed  during  long  vacation,  248  ; 

except  where  action  brought  under  the  Summary  Procedure  on 

Bills  of  Exchange  Act,  cxxxvii. 
service.    See  Service. 
filing.     See  Filing. 
issuing  duplicate,  12. 

renewing  writ  to  save  statute  of  limitations,  23. 
not  to  be  invalid  on  account  of  verbal  or  technical  error  or  omission, 

13. 

SUMMONS  AND  SEVERANCE,  205. 

SUNDAY,  service  of  writ  on,  void,  26. 

SUPERIOR  COURT,  fit  case  to  be  tried  in,  365,  373. 

SUPERSEDEAS  OF  EXECUTION,  200. 

SURETY  ENTITLED  to  assignment  of  securities,  cxxviii. 
equitable  pleading  by,  352. 
negligence  of  creditor  no  defence  to  action  against,  351. 

SURPRISE,  new  trial  upon  ground  of,  313. 

SURRENDER,  equitable  defence  relying  on,  350. 

SUSPICION,  stating  grounds  of,  83. 

TALESMEN,  130. 
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TAXATION  OF  COSTS : 
notice  of,  141. 
principle  of,  between  party  and  party,  xxvi. 

TEMPORARY  BARS,  order  to  waive,  356. 

TENANT.    See  Ejectment. 

TENANTS  IN  COMMON : 

action  by  one  against  the  other  for  not  accounting,  2. 

TENDER : 

as  to  part,  may  be  pleaded  with  other  defences  without  leave,  56. 
drawing  money  lodged  upon  defence  of,  74,  xii. 

TERM,  sittings  out  of,  361. 

TERMS  OF  AMENDMENT,  246. 

TIME,  computation  of,  iii. 

TITLE: 

of  C.  L.  P.  Act,  1853,  1. 
of  C.  L.  P.  Act,  1856,  279. 
of  C.  L.  P.  Act,  1870,  368. 

TITLE,  interrogatories  as  to,  328. 

TITLE  DEEDS,  production  of,  323. 

TORT,  remitting  action  of,  372  ;  costs  in  action  for,  142,  254,  362. 

TRANSITORY  ACTIONS,  venue  in,  59. 

TRAVERSE,  what  evidence  admissible  under,  54 ;  that  contract  was 
subject  to  condition  precedent,  66  ;  where  no  traverse,  all  material 
facts  admitted,  67  ;  form  of,  85. 

TRESPASS  AND  LANDS,  costs  in  action  for,  143. 

TRESPASS  AND  CASE,  necessity  for  distinguishing  between,  3. 

TRIAL.  See  Abstract  for  Trial,  Consolidated  Nisi  Prius,  Costs  of  the 
Day,  Evidence,  New  Trial,  Notice  of  Trial,  Notice  to  Admit,  Notice 
to  Produce,  Witnesses. 

adjourning,  300  ;  postponing,  120. 

speeches  at,  298. 

right  to  begin  at,  298,  et  seq. ;  right  of  reply,  300. 

amendments  at  the  trial,  91,  245. 

reference  to  arbitration  at,  282,  283. 

death  of  party  during,  187. 

separate  trials  may  be  directed  where  separate  causes  of  action,  52. 

within  what  time  plaintiff  must  proceed  to  trial,  115. 

ruling  plaintiff  for  not  going  to  trial.    See  Defaxdt  in  going  to  Trial, 

of  question  of  fact  by  judge,  280  ;  of  issue  of  feet,  cvi. 

of  causes,  two  judges  may  sit  for,  280. 

TRIAL  AT  BAR,  xix. 

TRIAL  DE  NOVO.     See  Venire  de  novo. 
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TRIAL  BY  PROVISO,  121,  na. 
TROVER,  interrogatories  in  actions  for,  328. 
TRUSTEE.    See  New  Trustee,  'Equitable  Defence. 

UMPIRE.    See  Arbitrator. 
appointing,  291-293. 

UNCERTAINTY  IN  PLEADING,  82. 

UNDER  SHERIFF.    See  Sheriff. 

substituting  service  on,  where  action  brought  against  sheriff,  33. 

UNDERTAKING : 

to  appear,  how  enforced,  27. 

"  UNTIL,"  iv. 

UNWILLING  WITNESS,  oral  examination  of,  321. 

VACATION  : 

power  to  appoint  sittings  in,  361. 

writs  may  be  issued  and  tested  or  made  returnable  on  any  day  in,  2 1 5 . 

days  for  appearing  to  writ  of  summons  and  plaint  to  run  in  vacation,  4 1 . 

rules  and  orders  may  be  made,  entered,  or  issued,  on  or  as  of  any 
day  daring,  215  ;  time  for  compliance  with,  runs  during,  215. 

the  long  vacation,  248  ;  days  for  appearing  to  writ  of  summons  and 
plaint  not  to  run  during,  41,  248  ;  plaint  may  be  issued  during, 
215  ;  plaint  cannot  be  hied  during,  248 ;  to  be  excluded  from  the 
period  of  two  months  within  which  plaint  to  be  filed,  38,  248  ; 
but  to  be  included  in  the  period  of  six  months,  after  which  plaint 
cannot  be  filed,  37  ;  time  for  compliance  with  rule  or  order  does 
not  run  during,  215  ;  writ  may  be  made  returnable  during,  215  ; 
Court  cannot  appoint  sittings  to  be  held  in,  361  ;  trial  cannot  be 
held  during,  id. 

where  action  brought  under  the  Summary  Procedure  on  Bills  of 
Exchange  Act,  the  days  during  the  long  vacation  to  be  reckoned 
as  ordinary  days,  cxxxvii. 

VENIRE  DE  NOVO,  error  may  be  brought  upon  award  of,  319. 
must  be  awarded  where  exceptions  allowed,  139. 

VENUE,  59  ;  where  local,  id.  ;  omission  to  state,  14-59  J  consequence 
of  stating  wrong  venue,  59  ;  judgment  not  to  be  arrested  or  re- 
versed by  reason  of  wrong  venue,  139. 

in  suggestion  of  breaches,  59. 

in  writ  of  revivor,  59. 

error  does  not  lie  because  venue  misplaced,  137. 

VENUE,  CHANGE  OF,  60-62  ;  in  ejectment,  219 ;  grounds  on  which 
changed,  60  ;  grounds  of  convenience,  60 ;  residence  of  witnesses, 
60  ;  where  view  jury  necessary,  61  ;  where  political  feeling  exists, 
61 ;  plaintiff's  influence,  61. 

rechanging  venue,  61. 

plaintiff  changing  his  own  venue,  61. 

when  motion  may  be  made,  61 . 
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VENUE,  CHANGE  OF— eontinued, 
affidavits  in  support  of  motion,  61. 
costs,  62. 

how  change  effected,  6a. 

may  be  changed  where  leave  given  to  plaintiff  to  amend  at  he  may  be 
advised,  62. 

VERBAL  OR  TECHNICAL  ERROR  OR  OMISSION,  summons 
and  plaint  not  to  be  invalid  by  reason  of,  13. 
in  other  proceedings,  254. 

VERDICT : 

new  trial  where  verdict  against  weight  of  evidence,  313 ;  and  see 
New  Trial. 

amending,  244  ;  allowing  amendments  after,  242. 

death  of  party  after,  and  before  judgment,  186. 

entering  judgment  upon  verdict  oft  good  counts,  142  ;  upon  the  ver- 
dict on  one  count  where  jury  discharged  from  finding  on  the  other, 
142  ;  upon  verdict,  where  finding  in  favour  of  one  and  against  the 
other  defendant,  140. 

for  unliquidated  damages,  cannot  be  attached,  338. 

proceedings  on  special  verdict,  xxi. 

VIEW  JURY,  129,  130. 

VISIBLE  MEANS  of  paying  costs,  373. 

WAIVER  of  condition  precedent,  how  pleaded,  66 ;  equitable  plead- 
ing, in  cases  of,  35 1 . 

WAIVING  IRREGULARITY,  13,  240,  xlv. 

WAIVING  TEMPORARY  BARS,  356. 

WARRANT  OF  ATTORNEY.     See  Judgment  on  Bond  and  Warrant 

of  Attorney. 
referring  to  particular  form  of  action  may  be  acted  upon,  15. 
to  be  executed  in  presence  of  attorney  on  behalf  of  the  person,  except 

where  collateral  with  bond,  xcvi. 
not  formally  executed,  invalid,  xcvi. 
defeasance  to  be  written  on  same  paper,  xcvi. 
entering  satisfaction  on,  xcvii 
fee  for  filing,  xcvii. 

WEARING  APPAREL  not  exceeding  £5  in  value  not  to  be  seized 
under  execution,  cxxiiii 

WIFE.    See  Hutband  and  Wife. 

WILL,  probate  or  office  copy  to  be  evidence  of,  306. 
costs  of  proving,  307. 

WITHDRAWING  DEFENCE,  45  ;  demurrer,  57,  79 ;  replication,  57. 

WITHDRAWING  RECORD,  excuse  for,  114,  119. 

"  WITHIN,"  iii. 
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WITNESS.    See  Commission. 

admissible  notwithstanding  crime  or  interest,  lxxvii  ;  parties  to  be 

admissible,  lxxxi ;  husband  and  wives,  lxxxvi,  xciii ;  in  actions  for 

breach  of  promise  of  marriage)  xciii. 
attesting,  when  necessary  to  be  called,  304. 
certificate  that  witness  was  unnecessary ,  xxvi 
compelling  attendance  of,  where  resident  out  of  jurisdiction,  Ixxxvii ; 

before  abitrator,  ci. 
contradicting,  when  produced  by  party,  301  ;  when  produced  by 

opposite  party,  30a  ;  by  previous  statement  in  writing,  303. 
conviction  of,  prying  previous,  304. 
cross-examining  as  to  previous  statement  in  writing,  303. 
discrediting,  301  ;  party  cannot  discredit  his  own  witness,  301  ;  may 

discredit  witness  of  opposite  party,  302  ;  how,  id* 
examination  of,  where  resident  out  of  jurisdiction,  xci. 
examination  of  witness  who  refuses  to  make  affidavit,  321. 
incompetent  to  take  an  oath  may  make  declaration,  xciii. 
oral  examination  of,  may  be  ordered  upon  hearing  of  motion,  320. 
where  unnecessary,  judge  may  certify,  xxvi 

WORK  AND  LABOUR,  count  for,  52  ;  judgment  in  action  for,  when 
interlocutory,  100. 

WRITS  to  issue  and  be  returnable  in  vacation  as  well  as  term  time,  215. 

WRIT  OF  ERROR,  abolished,  199. 

WRIT  OF  EXECUTION.    See  Execution. 

indorsements  upon  and  liability  of  attorney  in  respect  of,  xxvii. 

WRIT  OF  INQUIRY,  105,  108  :  when  tested  and  returnable,  xvi. 
before  chief  justice,  106  ;  master,  106,  107  ;  sheriff,  id.,  108 ;  deputy 

of  sheriff,  107  ;  coroner,  108. 
death  of  party  before  final  judgment,  188. 
execution  after,  145,  xvi. 

notice  of  inquiry,  107,  1 10,  xvi ;  where  counsel  attend,  xvi 
notice  to  admit  documents  upon,  xvii. 
setting  aside  inquisition,  107. 
special  jury  on,  107,  xvi. 
Btaying  execution,  xvi. 
where  several  defendants,  106,  107. 
where  venue  in  Dublin,  106,  107  ;  in  country,  id. 

WRIT  OF  REPLEVIN,  form  of,  270.    See  Replevin. 

WRIT  OF  REVIVOR,  174,  180. 

by  whom  to  be  sued  out,  175 ;  against  whom,  id. ;  issued,  as  of 
course  where  judgment  less  than  ten  yean  recovered,  1 79  ;  after- 
wards by  leave  of  the  Court,  id. ;  what  affidavit  should  state,  id.  ; 
after  twenty  years,  180. 

form  of  writ,  264  ;  contents  of  writ,  175;  how  plaintiff's  title  stated 
in,  8  ;  suggesting  breaches  in,  xxvii ;  venue,  59  ;  prayer  for  judg- 
ment, 175. 

substituting  service  of,  175  ;  where  several  defendants,  175,  176. 
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WRIT  OF  REVIVOR— continued. 

within  what  time  writ  to  be  filed,  177. 

obtaining  security  for  costs,  49. 

defences  to,  176  ;  statute  of  notations,  17,  177  ;  payment,  176,  177. 

where  original  judgment  entered  up  with  stay  of  execution,  177. 

costs,  174,  175- 

WRIT  OF  SUMMONS  AND  PLAINT.     See  Summon*  and  Plaint. 

YEAR  AND  DAY,  where  no  proceeding  for,  xliv. 

marking  judgment  where  no  defence,  and  summons  and  plaint  duly 

filed,  36. 
marking  judgment  where  more  than  year  adt  day  has  elapsed  since 

the  trial,  141. 
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